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An impoRtAnt plAyeR
in the defence
of public fReedoms

 

Created in 1973, the Institution of the Mediator of the French Republic
is an independent body that uses its skills to assist citizens, individuals
or corporate bodies, free of charge, with a view on improving
their relations with the administration and public services. It handles
disputes on a case-by-case basis, checks whether the organisation
concerned by a complaint has acted in line with the public
service mission entrusted to it, points out existing malfunctions and
restores the complainant’s rights. When an administrative decision,
though legally founded, violates human rights, the Mediator
of the French Republic is empowered to make recommendations in
equity. He may also use his injunction power when the State
fails to comply with a court’s decision taken in favour of constituents.
The Mediator of the French Republic also has an important
reform-proposal power with which he helps to improve administrative
and legal procedures so that the law can be adapted to social
changes, and inequities stopped. The Institution owes its dynamism
and efficiency to the quality of its employees at the headquarters,
its national presence guaranteed by some three hundred delegates,
its flexibility and networking. Appointed by the decree of the Council of
Ministers, the Mediator of the French Republic has a single, irrevocable
and immutable six-year mandate. The Mediator of the French
Republic is by law a member of the National Human Rights Commission.

The figures provided in this report concern the year 2009.
The report was completed on 1st February 2010.
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contacting the mediator of the french Republic 
and his delegates   

the mediAtoR of the fRench Republic 
7, rue Saint-Florentin, 75008 Paris
Tel.: +33 (0)1 55 35 24 24
Fax: +33 (0)1 55 35 24 25
jpdelevoye@mediateur-republique.fr 

delegAte mediAtoRs of the fRench Republic 
The list of delegate Mediator of the French Republic, their address and office hours 
are available on the Institution’s website: 
www.mediateur-republique.fr  
Column: Delegates / where to find them?

sending your complaint  
to a member of parliament of your choice 
nAtionAl Assembly membeR
Assemblée nationale
126, rue de l’université, 75007 Paris
Tel.: +33 (0)1 40 63 60 00
addresses and office hours: 
www.assemblee-nationale.fr

@ chAt with the mediAtoR of the fRench Republic 

e-mediator is accessible via Windows live Messenger 
and Google Talk. Just add him to your contacts  
and start chatting with him. 

MSN:   mediateur-republique@hotmail.fr

Google Talk:  mediateur.republique@gmail.com

heAlthcARe secuRity And sAfety unit

and 

www.securitesoins.fr

senAtoRs
Palais du luxembourg
15, rue de Vaugirard, 75006 Paris
Tel.: +33 (0)1 42 34 20 00
addresses and office hours: 
www.senat.fr
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editorial

defending human rights: a new dimension
It	is	an	established	fact:	we	are	living	in	a	dislocated	soci-
ety.	But	this	reality	has	never	been	so	critical.	As	a	privi-
leged	observer	of	social	changes	and	human	sufferings,	
the	Mediator	of	the	French	Republic	notices	everyday,	via	
the	requests	sent	to	him,	the	speed	at	which	the	feeling	
of	injustice	is	spreading	in	society.	he	is	also	aware	of	the	
urgent	need	to	counter	and	the	difficulty	inherent	in	coun-
tering	this	feeling	–	a	mixture	of	anxiety	and	rancour	ready	
to	spill	into	the	worst	outlets.	

The	first	gap	between	citizens	and	the	State	is	the	one	
created	by	the	increasingly	complex	law,	hardly	under-
standable	to	the	individual.	The	consequence:	citizens	do	
not	know	their	rights,	wrongly	assess	the	range	of	their	
rights	and	find	them	difficult	to	respect.	They	also	have	
to	deal	with	some	civil	servants,	struggling	to	apply	the	
law	and	to	understand	the	purpose	of	their	actions.	Con-
sidering	themselves	as	nothing	but	pawns	 in	a	system	
that	is	beyond	them	and	imposes	its	inertia	on	them,	they	
sometimes	succumb	to	the	temptation	to	apply	laws	in	
a	manner	that	is	rather	more	formal	than	humane.	This	
dislocation	is	worsened	by	the	aggressiveness	or	violence	
which	is	gradually	taking	precedence	over	mutual	respect.	
On	both	sides,	there	is	a	feeling	of	fragility	and	isolation	
resulting	in	suffering.	
In	addition	to	this	gap,	citizens	feel	tossed	around	by	the	
constant	changes,	supposed	to	be	to	their	own	advantage	
but	which	always	 turn	out	 to	be	 to	 their	detriment.	An	
example	that	readily	comes	to	mind	is	the	re-organisation	
of	EDF-GDF	(a	French	electricity	company)	which	for	the	
user	resulted	in	a	decrease	in	the	quality	of	services	and	
sometimes	even	in	some	losses.	The	situation	has	been	
worsened	by	the	impact	of	the	financial	crisis,	increasing	
the	contrast	between	the	collective	wealth	of	France	and	
the	situation	of	the	less	privileged.	never	in	the	past	has	
the	situation	of	such	a	large	number	of	our	citizens	bor-
dered	on	insecurity.	The	works	of	sociologists,	like	Éric	
Maurin,	recently	highlighted	the	huge	difference	between	
the	fear	of	a	drop	in	status,	shared	by	most	French	people,	

Jean-paul delevoye,
Mediator of the French Republic
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especially	the	middle	and	upper	class,	and	the	reality	of	
the	drop	in	status	which	affects	a	social	minority:	unfor-
tunately,	 the	most	 fragile	members	 of	 society.	 This	 is	
especially	the	case,	considering	the	distress	of	a	growing	
number	of	citizens	whose	life	is	characterised	by	break-
ups	-	professional,	family,	and	geographic	-	the	reaction	of	
society	in	terms	of	solidarity	policies,	via	the	RA,	CMU	(uni-
versal	medical	coverage)	or	the	Dalo	law,	shows	declining	
efficiency.	Far	from	alleviating	the	citizens’	problems,	the	
solutions	proposed	by	the	State	in	the	face	of	misfortunes,	
ill-suited	to	some	paths	in	life	that	are	no	longer	linear,	
very	often	lead	to	a	penalising	delay,	between	the	occur-
rence	 of	 a	 distress	 situation	 and	 payment	 of	 benefits.	
Overstretched,	the	social	net,	meant	to	reduce	the	shocks,	
inflicts	more	injuries	on	those	it	is	supposed	to	help.	how-
ever,	it	is	obvious	that	the	civil	service	should	not	add	an	
avoidable	suffering	to	an	initial	suffering.	Therefore,	this	
calls	for	an	in-depth	reflection	on	the	solidarity	policies,	
their	impacts	on	behaviour,	socialisation	and	experience.	

In	this	tensed	social	context,	it	is	essential	to	make	opti-
mum	use	of	public	 funds.	So,	 the	 lawmaker	and	State	
authorities	were	 right	 to	 introduce	 a	 policy	 of	 fighting	
against	fraud.	nevertheless,	this	necessary	fight	has	given	
rise	to	a	stricter	proof	system	which	today	penalises	hon-
est	citizens	who	make	up	a	very	large	majority	of	the	pop-
ulation,	by	placing	them	in	a	position	of	presumed	guilty.	
Although	the	objective	is	praise-worthy,	the	system	may	
hamper	the	links	between	citizens	and	their	administra-
tions.	here	too,	an	independent	authority	like	the	Mediator	
of	the	French	Republic	can	help	to	define	a	set	of	accept-
able	indices	in	the	absence	of	proofs,	and	to	protect	the	
civil	servant	in	charge	of	the	file.	Based	on	his	analytical	
powers	and	in-depth	knowledge	of	laws	and	administra-
tive	systems,	the	right	balance	has	to	be	found	between	
distrust	and	trust;	for	it	is	not	possible	to	live	in	a	system	in	
which	the	constituent	is	always	regarded	as	a	suspect.
Furthermore,	the	situation	is	complicated	by	another	fac-
tor:	the	increasingly	pronounced	distortion	between	the	
citizens’	reality	and	the	way	it	 is	reflected	by	the	many	
indicators	available	to	State	authorities.	Why	not	contrac-
tualise	the	objectives,	develop	the	results,	allow	the	entire	
public	domain	to	be	influenced	by	the	culture	of	perfor-
mance?	But	then	these	indicators	must	be	pertinent	and	
not	be	aimed	solely	at	satisfying	a	hierarchy	or	attracting	
media	attention.	These	indicators	also	ought	to	include	
the	psychological	dimension	of	relations	with	the	user,	
which	is,	by	definition,	difficult	to	quantify.	For	example,	
an	institution’s	average	response	time	can	be	measured.	
But,	 is	 it	possible	 to	measure	the	pain	suffered	during	
this	latency	or	uncertainty	period?	At	a	time	when	trans-
parency	has	become	the	main	factor	of	trust	and	when	
citizens	wish	to	be	able	to	measure	correctly	the	quality	
of	services	rendered,	there	is	a	need	for	a	debate	on	the	

validity	of	the	performance	indicators.	That	is	the	only	way	
to	do	away	with	the	suspicion	of	instrumentalisation	trig-
gered	by	these	measurement	tools,	and	to	prevent	the	risk	
of	a	new	gap	between	administrations	and	citizens.	The	
rationalisation	so	much	advocated	for	by	administrations	
is	supposed	to	put	an	end	to	the	chaos	and	optimise	the	
efficiency	and	performance	of	work	organisations	in	the	
civil	service.	Logically,	this	rationalisation	is	first	reflected	
by	a	standardisation	of	responses	and	mass	processing	of	
cases	using	a	computer.	At	the	same	time,	there	is	a	call	
for	personalisation	on	behalf	of	users	and	a	desire	not	to	
be	treated	as	a	file	number	for	a	matter	which	sometimes	
concerns	an	entire	life,	with	the	inherent	uncertainties	
and	sufferings.	These	two	tendencies,	personalisation	and	
rationalisation,	are	only	superficially	opposed	and	I	am	
convinced	that	compatible	solutions	can	be	found.	
Finally,	our	system	as	a	whole	is	weakening	from	year	to	
year.	Those	days	when	“community	life”	was	based	on	the	
existence	of	common	rules,	local	authorities	that	enforced	
them,	and	some	citizens	who	knew	and	subscribed	to	them	
seem	to	be	over.	Collective	hope	has	given	way	to	collec-
tive	concerns	and	media-induced	emotions.	Our	society	is	
managing	its	anxiety	by	being	aggressive	where	we	used	
to	expect	more	solidarity.	This	is	evidenced	by	the	gener-
alisation	and	trivialisation	of	violence	at	school,	in	the	fam-
ily,	in	hospitals,	and	against	the	police.	The	main	factors	of	
consensus	in	our	society	seem	to	have	become	obsolete:	
a	diploma	no	longer	guarantees	a	job;	State	intervention	
no	longer	guarantees	the	correction	or	elimination	of	an	
injustice.	Our	society,	in	search	of	a	raison	d’être,	is	today	
more	exhausted	psychologically	than	physically.	Individu-
alism	projects	the	individual	and	lays	more	emphasis	on	
his	successes.	It	isolates	him	in	his	failures	and	sometimes	
develops	self-contempt	which	gives	rise	to	contempt	for	
others.	On	the	contrary,	what	is	needed	is	to	reinvent	such	
modalities	as	the	purpose	of	“community	life”,	and	to	curb	
the	spiral	of	failure	and	contempt	when	it	occurs.	We	also	
need	to	maintain	and	develop	our	listening	capacities.	The	
philosophy	that	guides	my	action	meets	exactly	these	chal-
lenges:	helping	our	fellow	citizens	to	adopt	a	more	posi-
tive	attitude,	through	fear	management	and	motivation	of	
new	hopes.	It	will	not	be	possible	to	restore	“community	
life”	without	offering	everyone	a	place	in	the	community,	
regardless	of	his	value	on	the	job	market	–	a	place	where	
his	value	as	a	social	being	will	be	affirmed,	and	his	human	
dignity	respected.	

fighting against fragility and insecurity
Often	considered	by	the	citizens	as	the	last	resort	for	solv-
ing	their	problem,	the	institution	of	the	Mediator	of	the	
French	Republic	 is	 in	close	touch	with	complex	human	
distress,	pain	and	tragedies.	I	have	put	in	place	new	tools	
to	enhance	the	institution’s	listening	capacities.	In	terms	
of	new	technologies,	e-mediator	is	a	first-level	informa- OOO
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tion	platform	which	enables	the	internet-user	to	know	
the	role	of	the	Mediator	(what	he	does	and	what	he	does	
not	do),	to	know	whether	the	Mediator	is	empowered	to	
handle	a	given	problem,	and	to	be	channelled	to	a	dele-
gate	mediator	or	the	right	organisation,	to	receive	directly	
in	his	mailbox	tools	for	information	about	the	Mediator,	
via	Gmail	and	MSn,	at	any	time	of	the	day	or	night,	espe-
cially	when	the	offices	are	closed	(connection	peaks	are	
nights	and	weekends).	Thanks	to	the	online	referral	form,	
anybody	can	lodge	a	complaint	with	the	Mediator	of	the	
French	Republic	via	the	website.	Unlike	the	traditional	
mail	system,	almost	all	the	requests	received	through	
this	channel	fall	within	the	institution’s	field	of	activity.	
The	number	of	requests	has	increased	significantly	with	
this	new	referral	method.	
Regarding	call	reception,	the	switchover	from	the	switch-
board’s	telephone	lines,	during	peak	periods,	to	all	the	
assistants’	extensions	aims	to	reduce	the	number	of	lost	
calls	and	too	much	waiting.	
These	tools	meet	two	closely	related	needs,	which	are	of	
the	utmost	importance:	listening	and	receiving.	Our	soci-
ety	is	developing	some	means	of	expression	for	everyone,	
thanks	to	new	technologies.	But	the	question	is	which	
importance	does	it	attach	to	listening?	It	is	always	more	
difficult	to	listen	than	to	talk!	Yet,	we	have	a	growing	num-
ber	of	people	with	nobody	paying	attention	to	their	situa-
tion	and	pain,	and	who,	out	of	frustration,	are	more	and	
more	determined	to	make	themselves	heard:	an	example	
is	the	locking	of	bosses	this	year.	I	insist	that	our	society,	
whose	anxiogenic	character	is	hardly	decreasing,	needs	
more	than	ever	some	listening	and	relaxing	points.	Today,	
reception	is	still	considered	as	a	minor	function	in	the	
organisation	of	work.	however,	it	is	the	user’s	entry	point	
in	the	organisation,	with	two	decisive	missions:	listen-
ing	and	directing.	Wrong	first	answer	or	lack	of	answer	
generates	some	frustration.	Bad	orientation	generates	
an	avoidable	time-related	cost,	an	unnecessary	conges-
tion	and	again	some	frustration.	Reception	must	be	highly	
developed,	and	 the	staff	handling	 this	 type	of	position	
must	be	qualified	and	trained	accordingly.	
While	consolidating	my	own	reception	system,	I	noticed,	
however,	that	listening	was	no	longer	sufficient	and	that,	
in	the	face	of	despair	and	loneliness,	it	was	necessary	to	
support	the	constituent	while	his	case	was	being	exam-
ined.	Therefore,	there	is	the	need	to	invent	new	adminis-
trative	attitudes,	from	three	missions:	listening,	answer-
ing,	and	counselling	–	a	mission	for	which	the	institution	
considers	itself	a	pioneer	–	so	that	no	issue	is	left	unre-
solved,	or	no	procedure	unsuccessful.	We	no	longer	have	
to	manage	a	case	but	accompany	a	person	to	help	him	
overcome	a	problem.	Receiving	is	respecting,	accompa-
nying	and	reconstructing.	
Another	urgent	need:	striving	to	adopt	laws	that	create	
rights	which	are	not	too	complex	to	implement.	Other-

wise,	we	end	up	with	laws	that	are	difficult	to	apply	and	
which	fuel	the	citizens’	anger	and	end	up	backfiring	on	the	
lawmaker.	A	typical	example	is	the	medical	record,	which,	
in	theory,	is	sent	to	the	requestor	within	eight	days	but	is,	
in	practice,	difficult	to	respect.	A	real	ambition	must	be	to	
pass	reality-oriented	laws,	based	on	a	better	evaluation	
of	public	policies.	On	the	other	hand,	legislative	inflation	
may	also	make	laws	difficult	to	apply	or	even	generate	
situations	of	iniquity.	Laws	must	create	hope	and	not	illu-
sions.	
To	avoid	a	decline	in	the	quality	of	civil	service,	we	must	
learn	from	the	lesson	of	merging	AnPE	with	Unedic	and	
reorganising	the	scheme	for	liberal	professionals	(RSI).	
Continuing	with	 this	 system	 requires	 that	 the	 players	
introduce	some	procedures	and	means	to	prevent	it	from	
resulting	in	a	lower	quality	of	service	and	more	complex-
ity	for	the	user.	here,	we	have	to	deal	with	the	issue	of	
accompanying	 the	 change,	 which	 has	 perfectly	 clear	
objectives	but	is	neglected	in	its	implementation.	Reorga-
nising	the	civil	service	is	necessary;	yet	we	must	not	rush	
things,	we	ought	to	take	out	time	to	reflect	and	define	a	
real	procedure.	The	human	dimension	of	change	is	too	
often	ignored	in	the	management	of	companies	and	the	
civil	service.	Closing	this	gap	is	reducing	people’s	suffer-
ing.	We	also	need	to	take	into	account	the	fact	that	careers	
and	lives	are	no	longer	linear,	and	adapt	the	systems	to	
these	new	modes	of	life.	

defending the weakest, 
promoting mutual respect
In	keeping	with	this	change,	the	action	of	the	Mediator	of	
the	French	Republic	consists	in	making	reform	propos-
als	in	several	fields,	with	a	clear	objective:	drawing	the	
lawmaker’s	attention	to	unjust	situations	and	proposing	
solutions	to	correct	them.	Thus	in	2009,	he	made	some	
proposals	on	consumer	rights,	medical	accidents,	nuclear	
test	victims,	medico-legal	autopsies,	indemnifying	asbes-
tos	victims,	and	PACS	(civil	solidarity	pact),	with	the	idea	
that	everybody	must	be	treated	equally	before	the	law.	In	
2010,	my	services	will	continue	their	efforts	on	stillborn	
babies,	maltreatment	of	patients,	but	also	on	violence	and	
incivilities	of	patients	and	their	relatives	towards	health-
care	professionals.	The	aim	is	to	act	and	promote	mutual	
respect	through	educational	initiatives.	
In	fact,	2009	marked	a	turning	point	in	the	life	of	the	insti-
tution.	Thanks	to	cooperation	with	the	European	Court	
of	human	Rights	or	Défenseur	des	enfants	 (children’s	
defender),	we	have	been	able	to	bring	together	all	the	
parties	 concerned	 to	examine	several	 issues,	 such	as	
kafala	or	 isolated	foreign	minors,	 in	an	atmosphere	of	
total	independence,	thereby	encouraging	a	transversal	
approach	of	each	topic	in	order	to	better	understand	all	
its	aspects	and	bring	in	a	global	solution.	The	introduc-
tion	of	the	human	rights	defender	will	help	us	to	take	this	
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type	of	step	even	more	effectively.	It	will	also	mark	a	new	
phase	in	the	action	to	defend	and	promote	human	rights.	
On	the	international	scene,	the	action	is	continued	by	rein-
forcing	 the	 association	 of	 French-speaking	mediators,	
now	well	established	in	the	landscape,	which	will	open	up	
to	the	English-speaking	and	Arabic-speaking	networks.	In	
2010,	the	fourth	meeting	of	Mediterranean	mediators	will	
be	held	in	Spain,	with	one	objective:	restoring	dialogue	
where	it	no	longer	exists.	Partnership	with	Armenia	within	
the	framework	of	the	European	tender	invitation	won	by	
France	will	be	reinforced,	just	like	collaboration	with	Un	
services,	in	order	to	obtain	a	real	recognition	of	the	role	
of	Ombudsmen	one	of	which	will	be	the	Mediator	of	the	
French	Republic	then	the	human	rights	defender.	

restoring trust and giving 
a fresh meaning to government action
The	doubt	expressed	by	our	citizens	about	their	institu-
tions	calls	for	a	strong	action.	The	only	way	to	restore	this	
trust,	which	is	lacking	so	much	today,	is	through	excel-
lence	and	exemplarity	of	government	actions	and	public	
officials,	based	on	ethics	and	transparency.	Politicians,	at	
the	heart	of	conflicts	of	interests,	are	finding	it	difficult	to	
convince	citizens	about	their	impartiality.	Politicians	are	
no	longer	considered	as	people	to	turn	to	in	the	face	of	
injustices;	they	are	rather	sometimes	accused	of	aggra-
vating	instead	of	correcting	these	injustices.	The	law	is	no	
longer	regarded	as	something	that	protects	the	weakest	
from	the	strongest,	but	rather	as	a	new	arm	used	by	the	
strongest	to	establish	their	domination	over	the	weakest.	
Since	the	legal	system	is	no	longer	a	replica	of	a	just	sys-
tem,	the	temptation	is	big	either	to	adopt	illegal	systems,	
a	snare	and	a	delusion	which	promises	another	justice	and	
hides	the	worst	exploitations,	or	to	give	vent	to	ones	anger	
and	exasperation	against	the	established	system,	in	the	
violent	acts	that	we	are	now	too	familiar	with.	Suspicion	
is	a	corrupting	influence	for	our	democracy.	When	this	
suspicion	is	fanned	by	public	figures	themselves,	capable	
of	discrediting	an	entire	institution	for	their	own	selfish	
interest,	when	local	players	and	central	decision-makers	
disagree	on	the	issue	of	decentralisation	and	revive	old	
quarrels,	it	is	necessary	to	again	call	on	the	responsibil-
ity	of	all	public	players.	The	real	question	is	“how	do	we	
restore	citizens’	trust	and	politics	from	a	civil	service?”	In	
this	respect,	I	will	focus	all	my	efforts	in	2010	on	creating	
solid	partnerships	so	we	can	all	work	in	the	same	direc-
tion	and	optimise	our	action.	
Politicians	must	first	show	some	proofs	of	their	efficiency	
again.	Since	 it	 prefers	 carrier	management	 to	 innova-
tion	and	risk-taking,	and	compliance	with	procedures	to	
respect	of	users,	the	civil	service	has	ended	up	defending	
the	permanence	of	structures,	and	giving	priority	to	sys-
tem	comfort	over	citizens’	interests.	It	is	all	about	break-
ing	away	from	this	culture	by	making	the	citizen	again	the	

focus	of	public	action	and	encouraging	risk-taking.		Under	
the	pretence	of	the	principle	of	precaution,	we	have	ended	
up	maintaining	the	illusion	of	a	risk-free	society	and	thus	
a	certain	level	of	opposition	to	change.	We	are	not	asked	to	
guarantee	“zero	risk”	but	to	ensure	that	risk	factors	have	
been	taken	into	account.	
Finally,	politicians	must	respond	to	this	search	for	mean-
ing,	first	by	reflecting	on	the	objective,	effectiveness	and	
readability	of	their	action	and	by	associating	the	citizens	
therein.	Listening	time	does	not	create	immediate	wealth	
but	produces	some	meaning.
helping	political	leaders	to	remain	objective	and	take	time	
for	reflection,	 reconciling	citizens’	 impatience	with	 the	
quality	of	decision:	these	are	needs	which	a	strong	and	
independent	authority	can	help	to	meet.	More	generally,	it	
is	all	about	finding	in	the	new	relations	emerging	between	
the	community	and	the	individual	a	new	type	of	balance	
between	the	legal	authority	and	respect	for	individuals.	In	
this	context,	this	is	the	right	time	to	change	from	Mediator	
of	the	French	Republic	to	human	rights	defender.	K
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focus

The law of 4 March 2002 on the rights of patients and 
the quality of the healthcare system has certainly ush-
ered in some significant progress in terms of the rights 
of patients, especially by creating the Commissions in 
charge of relations with users and quality of health-
care (CRUQPC). These latter enable users of healthcare 
organisations to meet the healthcare personnel in the 
presence of a mediating doctor in order to find some solu-
tions to problems encountered. In reality, however, these 
users in a bottleneck situation are often unaware of how 
to refer matters to this interlocutor, or even of his exis-
tence. Thanks to his experience in other potential con-
flict areas, the Mediator of the French Republic has been 
offering to complainants, for the past one year, a listening 
and information point, and to all the people working in 
the healthcare sector some means of restoring dialogue 
where it has been cut. 
The mission of the Healthcare Security and Safety Unit 
does not end there. Its mediation role in matters pertain-
ing to damage which may result in disciplinary measures 
or criminal, civil or administrative liability makes it a priv-
ileged observer of serious undesirable events. So, it was 
logical to entrust it with a mission of alerting the health 
authority. This was done through partnerships with the 
Health ministry, the High Authority on Healthcare, the 
healthcare supervision institute, the Afssaps (the French 
organisation in charge of healthcare and healthcare prod-
uct security), the medical association council and even the 
nuclear security authority. It is the only system in Europe 
making it possible to ensure, via systematic information 
verification, a healthcare supervision through healthcare 
service users. In this spirit, the Healthcare security and 
Safety Unit strives to promote more systematic reporting 
of medical incidents, an essential condition for identifying 

malfunctions and improving practices. Physical media-
tion, in particular, has an educational value for profes-
sionals: it does not seek to hold somebody responsible, 
but to use the error positively. 

increasing lawsuits
Within this new framework, what are the main tendencies 
resulting from the activity of the Mediator of the French 
Republic in terms of healthcare? First of all, a rise in a 
phenomenon already noticed in the past: the increas-
ing demand for information about users’ access to law 
and, more generally, for transparency. In view of this new 
trend, healthcare professionals sometimes tend to with-
hold some information and to withdraw. 
This phenomenon goes hand in hand with another big 
trend: the growing number of lawsuits. People who con-
sider themselves victims of an error or a malfunction are 
increasingly tempted to take the matter to court, some-
times not only to obtain compensation, but also a crim-
inal, administrative or civil penalty against the person 
or organisation deemed guilty. This phenomenon goes 
far beyond healthcare issues, both within and outside 
France: we know that, more generally, the disputes are 
settled more and more in courtrooms. The tendency is 
even higher in other fields, for the number of lawsuits 
filed against doctors is regularly overestimated by the 
medical corps itself. Nevertheless, it has a serious con-
sequence here: it maintains and escalates deadlock situ-
ations. Healthcare professions are all the more tempted 
to cite professional secrecy, or to withhold certain infor-
mation, out of fear of legal actions. During every medical 
intervention the fear of lawsuits weighs down on health-
care professionals, which encourages the temptation to 
withdraw. 

mediation is extended to the healthcare sector

Created	at	the	beginning	of	2009,	the	healthcare	Security	and	Safety	Unit	(P3S)	
completes	the	institution’s	activity	fields.	It	handles,	among	others,	
matters	pertaining	to	problems	of	access	to	the	law,	healthcare	related	
malfunctions	and	disputes	arising	from	treatment	hazards	or	errors,	
and	performs	its	task	in	a	new	atmosphere	of	mistrust	between	a	public	opinion	
requesting	for	transparency	and	a	medical	world	under	pressure.
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media hype over “scandals” 
and pernicious role of online information 
When a patient dies or in case of serious complications, 
the doctor often justifies his silence by the fear of not 
being understood if he expresses himself in technical 
terms. However, this silence, this withholding of informa-
tion, is often taken badly by the victim or his relations, 
who call for transparency. For a dead patient, the fam-
ily does not content itself with an explanation in a few 
lines but rather asks to be given the entire file, whereas 
the surgeon or hospital in question contests the “com-
municable” character of the different information. The 
hostile attitude of relatives is fuelled by this refusal to 
provide information, sometimes considered more seri-
ous than the medical error itself. This gives rise to a spi-
ral of misunderstanding which ends up in total deadlock 
situations. Only an impartial mediation, which starts with 
an in-depth examination of the medical record, can then 
help restore dialogue. 
These deadlock situations are worsened by two phe-
nomena. This first one is the media hyper over medical 
“scandals” which leads the general public to react exces-
sively: without going back to the scandal of contaminated 
blood or growth hormone, we remember people’s reac-
tion after the death of a little boy at a hospital as result 
of an ampoule error and several radiotherapy incidents. 
Precisely, the P3S was created amidst several of these 
“scandals”, i.e. amidst a crisis of trust vis-à-vis the medi-
cal world. The other phenomenon which appears obvious 
to the Mediator of the French Republic is the impact of the 
various information sources which the internet makes 
available to the general public. Some misinformed users, 
sometimes on the grounds of the information published 
on some forums without any scientific control, argue 
against the medical corps based on some patchy knowl-
edge ill-suited to the situation or wrongly interpreted. 
To intervene in such a tensed atmosphere, the Mediator of 
the French Republic must first clarify the situation by dis-
tinguishing between three possible events: medical com-
plication (due to the patient’s past health status), treat-
ment hazard and erroneous medical accident. The task, 
which requires an in-depth examination of the file and lis-
tening to the personnel in question, is made more difficult 
by a paradox understanding of the medical hazards by the 
complainants: collectively these people understand that 
zero risk does not exist, but fail to admit it individually. 
In this respect the law of March 2002, which recognises 
hazard and compensation, is still not well understood. 

the challenge of ordinary maltreatment
Finally, it will not be surprising to learn that the com-
plaints lodged with the Mediator of the French Republic 
are so many and concern cases that are so complicated 
that the healthcare personnel is under pressure. This 

is particularly the case in emergency units which must 
cope with an ever increasing demand not always medi-
cally justifiable. The risk of being accused of lack of vigi-
lance, wrong evaluation of the emergency situation or of 
a diagnosis error is increasing. Above all, we understand 
that the patient’s right to information prior to an opera-
tion cannot be respected similary in case of emergency 
intervention. The disputes referred to the Mediator of the 
French Republic often emanate from this pressure. 
Another consequence thereof lies in one other phe-
nomenon, which the Mediator’s Health and Healthcare 
Security Unit considers as a major challenge to be taken 
up: something that may be called ordinary maltreat-
ment in hospitals. Out of the 4,795 requests from users 
of the healthcare systems examined, close to 8% con-
cerned directly “ordinary” maltreatment. Be it for poor 
hygiene, insufficient consideration of the patient’s pain 
or some of his characteristics – age, disability, isolation, 
vulnerability – these facts are not always to be attrib-
uted to lack of action on the part of healthcare profes-
sionals; they are sometimes aggravated by the fact that 
the patient is received in the wrong unit. Such situations 
also cause some pains to the witness thereof and also 
make the stress at the place of work less bearable. This 
pressure then compounds the one sometimes suffered 
by the healthcare professionals from patients or their 
relatives: incivilities, threats, intimidations, humiliations, 
verbal abuses, physical violence. The role of the Mediator 
of the French Republic, whose help is sought in one out 
of five cases by the healthcare professionals themselves 
– especially on issues of maltreatment -, is also to take 
care of the healthcare workers, without criticising them, 
and to strive, together with them, for a “good-treatment” 
policy. K
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the year in figures

the institution’s overall results

In	2009,	the	number	of	cases	referred	to	the	Mediator	of	the	French	Republic,	the	central	services	
and	delegates	increased	by	16%	compared	to	2008,	with	a	total	of	76,286	cases	received.
Information	and	orientation	requests	received	by	delegate	Mediators	of	the	French	Republic	rose	
by	7.5%	compared	to	the	previous	year.	The	institution	handled	43,481	complaints,	13,222	of	which	
were	handled	via the	central	services	of	the	Mediator	of	the	French	Republic,	in	Paris.

number of cases 
received by the 
institution as a whole

76,286
(+  16,2%)

information and 
orientation requests 
(handled	by	delegate	
Mediators	of	the	French	
Republic)

32,805
(+  7,5%)

complaints

43,481
(+  24,2%)

handled by delegates 
(level	of	proximity)

30,259
(+  8,7%)

direct referral 

11,897
(+  88 %)

indirect referral

1,625
(+  12 %)

handled by the central 
services 
(the	Institution’s	headquarters)

13,222
(+  84,3%)
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activities of the central services

number of complaints received

the changes in the number of cases handled by the institution merit some important remarks

Unsuccessful mediations

Successful mediations

Social

Justice

Civil service – pension

General matters

Taxation

Social

Justice

Civil service – pension

General matters

Taxation

Healthcare Safety and Security Unit

93%

7%

2009

47 %

10.2 %

7 %

13.5 %

14.3 %

8  %

2009

6,948

2006

6,716

2007

7,176

2008

web forms 
since 01/09/09  

e-mails

Central services, including 
2,723 for the Healthcare 
Safety and Security Unit

13,222

2009

1,669

2,387

9,166

84%

16%

2008

24.1 %

17.5 %

28.6 %
18.3 %

11.5  %

2008

Public service-related requests, 
including:

Private matters

17 %
25 %

75 %

31 %

36 %

12 %

4 %

2008

Other cases received

Cases examined

Complaints abandoned / 
without follow-up

Unjustified complaints

Cases rejected without being examined
(outside the institution’s activity field)

Cases sent to the headquarters 
(within the headquarters’ activity field)

Social

Justice + foreigners

Civil service – pension

General matters + town planning

Taxation

10  %

38  %

3  %

39  %

10  %

2009

6 %
3 %

5%

12%

3 %

71 %
2008

6 %
3 %

5%

12%

3 %

71 %
2009

Unsuccessful mediations

Successful mediations

82,35 %

17,65 %

200980,35 %

19.65 %

2008

11 %

41 %

3 %

34 %

11 %

2008

17 %
25 %

75 %

33 %

35 %

11 %

4 %

2009

About 15,497 phone calls • 
were made to the Institution’s 
switchboard 
2,387 complaints were sent by • 
e-mail and 1669 via the web 
form
2,806 calls were made to  • 
the Healthcare Safety and 
Security Unit

rate of successful mediations

breakdown of cases closed, by field of intervention
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The number of paper referrals has 
remained generally stable from one 
year to the other. On the other hand, 
all along the first seven months of the 
same years the number of cases sent 
in by e-mail (often laconic requests 
or incomplete files) has continued to 
increase. Therefore, in September 
the Mediator introduced a prefor-
matted “referral” form, which has 
replaced the e-mail. The changes 

in the number of cases are also due 
to the attachment of the Healthcare 
Security and Safety Unit to the Medi-
ator since 1st January 2009. 
Beyond these technical observations, 
it is necessary to note that potential 
requests to the institution will con-
tinue to increase as a result of the 
complexity of the administrative 
system, on the one hand, and grow-
ing insecurity, on the other hand. 

Moreover, these potential requests 
will become real requests as the 
institution and its local network get 
known more and more. However, it 
is regrettable that a certain number 
of local organisations, which could 
meet, channel, or even handle some 
of these requests or small user prob-
lems, no longer play their role. 
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ThE	YEAR	In	FIGURES

delegates’ activities

information – fields concerned

breakdown of complaints, by field of intervention

handling of complaints

complaints – the delegates’ success rate
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table of reforms

reform proposals adopted in 2009 

proposal date of completion

Condition of inactivity for receiving disabled adults’ benefit  07/01/2009

Early reimbursement of carry back loans  23/01/2009

Institution of a legal remedy for formal decisions by the tax administration  23/01/2009

Recognising foreign civil unions in France  04/06/2009
 (partial adoption)

Health insurance – coordinating RSI and the national health service  16/06/2009

Undistrainability of pension increment to assist a third party 25/06/2009

Automatic application of the account balance privileged from seizure 25/06/2009

Possibility to sign a PACS in New Caledonia, Wallis and Fatuna  27/07/2009

Disciplinary actions applicable to doctors in public hospitals   19/08/2009

Television tax exemption for television sets rented by detainees 19/08/2009

Reclassifying category B civil servants into category A 18/08/2009
 (partial adoption)

Paying death benefits to public-sector civil solidarity partners  07/12/2009

reform proposals adopted at the beginning of 2010 

proposal date of completion

Indemnifying victims of French nuclear tests 05/01/2010

Recognising foreign civil unions in France 13/01/2010
 Definitely applicable

reform proposals not adopted in 2009 

proposal date of completion

Access to the latest indices for secondary school teachers 04/06/2009

Validating periods of disability for the proportional pension  of non-salaried agricultural workers 25/06/2009

Retirement benefits of professional fire-brigade commanders  28/07/2009 

Automatic application of the quotient technique for deferred income 07/12/2009

Early retirement of some disabled civil servants 07/12/2009

Integrating old students of the international cycle of ENA (a grande ecole of public management) 07/12/2009
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p. 14
reliability and clarity of 
information: the citizens’ 
blocking point towards 
the administration
Many of the requests received by the 
Mediator or his delegates could have 
been avoided had the administrative 
services concerned played their role 
and provided concrete answers. 

p. 24
the social security scheme 
for liberal professionals 
questioned
The social security scheme for self-
employed workers (RSI), born from 
the merger of two schemes, clearly 
illustrates the difficulties inherent 
in an attempt to simplify a complex 
organisation. Since 1st January 2008 
it is the only social security interloc-
utor for artisans, industrialists and 
traders. 

p. 35
excessive caution 
while renewing identity 
documents
The administration’s excessive 
caution while issuing identification 
documents to French citizens born 
abroad or with one parent born 
abroad is taken badly by the parties 
concerned. The Mediator has inter-
vened. 

p. 49
better consumer protection
The Mediator has been devoting his 
energies to the problem of consumer 
credit over the past five years. 

p. 52
improving the civil 
solidarity pact (pacs)
Whereas this year marks the tenth 
anniversar y of the PACS, some 
aspects of this system need to be 
improved, especially the social wel-
fare scheme. 

p. 55
medico-legal expertise
There are recurrent criticisms of the 
quality of the medico-legal expertise 
performed within the framework of a 
legal dispute, in which the credibility 
of justice and medicine is called to 
question. 

p. 67
better protection  
of minors – the kafala
The specific modality for adopting a 
child under Muslim law, the kafala, 
is considered under French law as a 
delegation of parenthood. However, 
the legal conception of the kafala in 
France and the existing laws place 
many obstacles to requests by 
French or British families receiving 
these children. 

p. 68
preventing the 
maltreatment of vulnerable 
persons in hospitals
One of the big menaces to our soci-
ety is what can be called ordinary 
maltreatment. Not only does the 
Mediator observe a rise in problems 
relating to these acts, he also finds 
them underlying a lot of the cases he 
handles. 

p. 71
the institution’s expertise 
sought for internationally
The Mediator, in association with the 
Spanish People’s Defender, has been 
chosen by the European Commission 
to implement institutional twinning 
in favour of Armenia. 

p. 75
the human rights 
defender, a french-style 
ombudsman
Several parliamentary reports had 
been seeking to see a certain num-
ber of independent authorities com-
bine their action. It was in this context 
that the constitutional amendment of 
July 2008 created the Human rights 
defender. 

p. 78
about the institution, 
officials and delegates
The fields of activity have been 
enlarged, and the listening capacity 
reinforced. 

notepad
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the user and the state  
in the face of crisis 

Although the epicentre of the crisis we were faced with this year was 
in the financial and economic fields, the shock wave also affected the 
public sector, relatively spared in some respects. 
Therefore, the crisis says a lot about the latent difficulties existing in 
the relations between users and their administration, sometimes invi-
sible because they are profoundly hidden, sometimes visible but inten-
tionally ignored. An accusing finger is then pointed at the struggle to 
obtain clear, quick and reliable information, just like the resulting defi-
cit when the surrounding world changes brutally, especially when the 
institutions and laws themselves change. By making these problems 
tangible, the crisis renders them unbearable: we then observe ten-
sion mounting among the protagonists up to a deadlock situation and 
sometimes confrontation.

•••

citizen – administration: the big misunderstanding   p. 14
RELIABILITY	AnD	CLARITY	OF	InFORMATIOn:	ThE	BLOCkInG	POInT		
FOR	CITIzEnS	VIS-à-VIS	ThE	ADMInISTRATIOn		 	P. 14
ADMInISTRATIOnS	ShORT	OF	REFEREnCE	POInTS		  p. 19

the citizen alone in the face of an unstable  
and insecure situation p. 23
A	LEGISLATIVE	InFLATIOn	WhICh	COnTRIBUTES	TO	ThE	InSTABILITY	OF	ThE	nORM		  P. 23
RATIOnALISATIOn	–	A	SOURCE	OF	MALFUnCTIOnS		 	P. 24
COLLATERAL	DAMAGE	OF	OPEnInG	ThE	EnERGY	SECTOR	TO	COMPETITIOn		  P. 24
ThE	PRACTICAL	COnSEQUEnCES	OF	REORGAnISInG		
ThE	CEnTRALISED	SERVICES	OF	ThE	STATE		  P. 25
“POLYMORPhOUS	FILES”		  P. 26 

new links marked by distrust and suspicion   p. 31
nO	“PRESUMPTIOn	OF	InnOCEnCE”	FOR	ThE	CITIzEnS		 	p. 31
MORE	AnD	MORE	VIOLEnT	REACTIOnS	FROM	BOTh	SIDES		 	p. 34
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This is a widespread feeling among 
an ever increasing number of citi-
zens, in a wide range of situations, 
especially when they have to deal 
with the public authority: the feel-
ing that they are faced with a vertig-
inous stack of laws and regulations 
among which they can only know 
with difficulty which one applies to 
their particular situation. Through 
the cases they examine, the ser-
vices of the Mediator of the French 
Republic very often notice that, in 
the face of these impenetrable nor-
mative stacks, the citizens require, 
above all, some information, a guide 
enabling them to find their way 
through the multitude of laws, and 
a working method which can help 
them to determine or find the infor-
mation that will be useful to them. 

An	example	is		the	case	of	Mrs	C.,	a	
masseur/physiotherapist,	who	dur-

ing	a	house	call,	left	her	vehicle	on	a	
parking	space	reserved	for	“deliv-
ery”,	thinking	that	her	position	as	a	
medical	auxiliary	authorised	her	to	
do	so.	She	was	fined	and	she	paid	
the	fine.	She	then	contacted	the	
Mediator	of	the	French	Republic,	
not	to	contest	the	fine,	since	she	did	
not	know	where	to	obtain	informa-
tion,	but	to	know	the	conditions	on	
which	medical	auxiliaries	may	park	
in	Paris	during	their	house	calls.	
The	Mediator	of	the	French	Repub-
lic	informed	her	about	the	creation,	
by	the	council	of	Paris,	of	the	house	
call	parking	card	“Sésame	soins	à	
domicile”	for	healthcare	profes-
sionals	working	in	Paris.	he	speci-
fied	to	her	the	price	of	the	card,	the	
parking	possibilities	offered	by	this	
card	as	well	as	where	and	how	to	
obtain	this	document.	
On the field, slightly more than 50% 
of the 62,000 requests handled by 

delegates (Mediators of the French 
Republic) are not complaints about 
the civil service, as defined by the 
law of 1973, but requests for clarifi-
cation from people lost in the com-
plexity of the procedures, or people 
who feel that they have not been 
received and listened to. These citi-
zens contact the institution’s del-
egate network because they no lon-
ger know who to turn to, or because 
they have not obtained the answers 
they need from the administrative 
services concerned. So, a big part 
of the network’s activity consists in 
listening to these persons, explain-
ing to them the procedures to fol-
low, informing them about their 
rights and directing them. A lot 
of requests received by delegates 
would have been avoided had the 
services concerned provided some 
concrete answers. In these cases, 
the institution simply gives the citi-

the user and the state 
in the face of crisis

citizen – administration: the big misunderstanding 
Be	it	among	themselves	or	towards	the	general	public,	administrations	find	it	very	difficult	to	offer	
effective	and	harmonious	communication.	For	the	citizen,	the	result	is	an	absence	of	response		
to	his	demands,	or	insufficient,	or	even	contradictory	explanations.	In	the	face	of	what	he	regards		
as	contempt	towards	him,	the	user	also	feels	like	he	is	being	tossed	back	and	forth	and	even	
manhandled	by	some	administrative	services	whose	attitudes	appear	offhand	to	him.		
On	both	sides,	this	type	of	situation	generates	strong	feelings	of	dissatisfaction,	stress	and	tension.	

reliability and clarity of information: 
the blocking point for citizens vis-à-vis the administration 
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zens the necessary tools to sort out 
and control their situation again. 
When it is all about explaining to a 
victim the reply given by the legal 
system to his complaint, the dele-
gate’s intervention helps attenuate 
the feeling of injustice which grows 
with the sluggishness and lack of 
response from the legal system. 

In	2007	Mr	J.		fell	with	his	bicycle	
because	of	a	dog	not	kept	on	the	
leash.	Since	the	owner	of	the	dog	
had	refused	to	give	him	the	details	
of	his	insurance	company	so	he	
can	be	compensated	for	the	dam-
age	caused	to	his	bicycle	(over	
1,000	euros),	he	lodged	a	complaint.	
The	Gendarmerie	handling	this	case	
did	not	settle	it	after	one	year.
Mr	J.	then	asked	a	delegate	to	help	
him.	The	latter	then	contacted	the	
Gendarmerie	and	learned	that	the	
case	had	been	transferred	to	the	
law	courts	in	April	2008	for	a	legal	
action.	A	call	to	the	public	prosecu-
tor	confirmed	that	a	hearing	con-
cerning	the	complaint	will	be	held	
before	the	court	…	in	2009.	

The citizens’ need for information is 
particularly clear and legitimate, in 
a complex matter like taxation. It is 
all the more so bigger that it stems 
from a deep-rooted lack of under-
standing, because, let the truth be 
told, in most of the cases referred to 
the Mediator of the French Repub-
lic, the taxpayer does not under-
stand his case. Two things are 
needed to solve this complexity of 
taxation: education and provision of 
guarantees. 
Nevertheless, we have to moderate, 
bearing in mind that, on the one 
hand, this complexity is the corol-
lary of justice and equity in the tax-
ation system: to ensure the equality 
of all before the taxation system, the 
law is often obliged to go into a lot of 
details and tries to cover all possible 
situations. Therefore, towards the 
taxpayer, the role of the Mediator 
of the French Republic is to clarify 
and make understandable the laws 

and decisions that concern him. 

Mr	L.,	a	professional	fireman,		had	
a	work	accident	which	made	him	
stop	work	for	several	months.	he	
asked	his	tax	office	to	inform	him	
about	the	taxation	scheme	appli-
cable	to	the	daily	allowances	he	
had	received	in	this	respect.	The	tax	
office	first	informed	him	that	these	
allowances	were	not	subject	to	tax,	
and	later	told	him	the	exact	oppo-
site.	he	then	contacted	another	tax	
office	which	confirmed	the	untax-
able	character	of	these	allowances.	
he	also	contacted	the	tax	conciliator	
of	his	department,	who	informed	
him	that	all	the	allowances	paid	to	
civil	servants	following	an	illness	
should	be	considered	as	taxable	
income.	
These	contradictory	answers,	a	
source	of	legal	insecurity	for	the	
complainant,	made	him	seek	the	
help	of	the	Mediator	of	the	French	
Republic	in	order	to	obtain	an	expla-
nation	about	the	existence	of	differ-
ent	taxation	schemes	applicable	
to	the	daily	allowances	payable	in	
case	of	work	accident.		
The	Mediator	explained	to	Mr	L.,	a	
regional	civil	service	official,	that	
his	situation	differed	from	that	of	
employees	solely	indemnified	by	the	

social	security	office	and	for	whom	
the	tax	law	expressly	provided	an	
exemption	prior	to	the	financial	law	
of	2010.	

The taxpayer’s need for informa-
tion is not only due to the com-
plexity of laws, but also for his own 
security. In fact, the French taxa-
tion system, because it is largely 
based on the principle of controlled 
declaration, with the possibi l-
ity to make some rectifications in 
future, supposes that the taxpayer 
has a lot of guarantees. Since he 
knows his rights and obligations, 
he should be able to be sure about 
the validity of the position adopted 
by the tax administration. It is on 
this condition that he can prevent 
any risk of lawsuits. This applies 
particularly to a company with 
an investment project, or a liberal 
professional opening an office. 
Although it is necessary for the 
taxpayer to surround himself with 
guarantees so as to avoid any dispute 
with the tax administration, he also 
needs to understand why he is being 
subjected to a tax adjustment. Now, 
at this point, when the application 
may appear obvious, some  progress 
still needs to be made: despite the 
law of 11 July 1979 on the justifica-
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tion of administrative acts, in this 
instance Article L. 57 of the tax pro-
cedure handbook, the taxpayer is 
still not in a position to understand 
well and exercise his rights. The 
administration often respects the 
legal stipulations, but limits itself to 
technical justifications, sometimes 
laconic, sometimes overabundant or 
even purely formal. In some cases, 
this justification may even be so 
vague that it can be regarded as a 
lack of justification. 
When these complaints are recogn-
ised as well-founded, the adminis-
tration finds it difficult to meet the 
requirements imposed on it by law 
and legal precedents, one of which 
is to satisfy the taxpayers’ actual 
need for information. Therefore, the 
Mediator of the French Republic 
has an important role since he can 
ask the administration to specify 
the grounds of its decision. 

the citizen lost in the labyrinth 
of contributions
Once the social field is touched, no 
one understands any longer the 
insurance contributors complaining 
about not understanding the meth-
ods of calculating the contributions 
required of them. The explana-
tions given, when they are able to 
obtain them, are clearly insufficient 
and often make them contact the 
Mediator of the French Republic to 
help them interpret correctly the 
demands of social security organi-
sations. Many citizens affiliated to 
the social security scheme for liberal 
professionals are lost in the subtle-
ties of their scheme. Having created 
their self-employed activity without 
understanding all the calculation 
methods, they are bewildered by 
the various contributions, flat-rate 
calculations with regularisation at 
a later date. Since they end up not 
understanding what is required of 
them, they have a feeling of injus-

tice in the face of the injunctions 
they are subjected to. 
Behind the many complaints sent to 
the Mediator of the French Repub-
lic are human tragedies, like those 
of families left without any benefits 
while their case is being examined. 
An example is that of Mr and Mrs X, 
in a situation of financial insecurity, 
who applied for the active solidarity 
income (RSA) at a social security 
office (CAF). 

This	couple,		whose	income	barely	
amounted	to	300	euros	a	month,	
was	about	to	have	its	water	and	
electricity	supply	cut	because	they	
were	not	unable	to	pay	their	bills.	
In	fact,	since	the	end	of	Mr	x.’s	con-
tract,	two	months	had	passed,	yet	
his	unemployment	benefit	request	
was	still	being	examined	at	the	
unemployment	unit	of	the	army.	
Considering	the	situation	of	Mr	
and	Mrs	x.,	their	case	was	handled	
by	the	Emergency	section	of	the	
Mediator	of	the	French	Republic.	
They	approached	the	unit	so	the	
social	security	office	concerned,	as	
well	as	the	person	in	charge	of	the	
RSA	request,	could	be	contacted.	
Thanks	to	the	intervention	of	the	
Mediator	of	the	French	Republic,	it	
was	discovered	that	the	absence	of	
an	unemployment	certificate	was	
the	reason	why	the	request	had	
not	been	processed.	The	different	
interlocutors,	thus,	also	became	
aware	of	the	existence	of	this	docu-
ment,	thereby	ending	the	deadlock	
situation.	

The economic crisis increases the 
feeling of being treated unjustly, 
and in an unequal and discrimina-
tory manner, when citizens have 
complied with the procedures and 
feel penalised for no reason. There-
fore, the temptation is high to try to 
disregard and force the hand of an 
administration which they consider 
as having mishandled their case. 
We also have to take into account 
the tendency, more and more wide-
spread among some insurance 
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contributors, to choose the most 
advantageous services. In view of 
these attitudes, the question that 
readily comes to mind is whether 
the information pol icy in th is 
respect is sufficient considering the 
potential rights of insurance con-
tributors, and, above all, whether it 
is still well suited.
The citizens’ right to information 
must be taken into consideration 
and the public institutions’ commu-
nication efforts have been intensi-
fied to suit the citizens’ day-to-day 
life better. Citizens are increasingly 
conscious of the administration’s 
obligations towards them. How-
ever, the slowly growing individual-
ism and the more recent but brutal 
emergence of economic crisis have 
changed the attitudes. The result? A 
rising call for the law to be turned to 
the advantage of special interests: 
at different levels but always with 
force as can be seen in some com-
plaints sent to the Mediator by some 
citizens who have gradually become 
public service “consumers”. In this 
connection, the quality and effec-
tiveness of the site “service-public.
fr” seems to show the way to follow. 
It remains, however, to invent for 
the benefit of users who do not mas-
ter information and communication 
technologies (ICT) an equivalent 
in terms of physical reception. This 
is the request made over several 
years by the Mediator of the French 
Republic for the creation of more 
legal access centres. 

ministries silent again …
When the organisation concerned 
fails to heed the arguments of the 
Mediator of the French Republic 
to bring in a solution or response, 
this latter takes the matter step by 

step up the decision ladder, up till 
the minister, if necessary, in order 
to draw the attention of the high-
est authority to a failure to modify 
his interpretation of laws. He may 
propose a new law to the minister 
(regulation, circular, decree) to 
clearly specify the application of the 
law and get round the organisation’s 
resistance. The Mediator of the 
French Republic may also ask for 
the minister’s opinion about the law 
which serves as basis for the referral 
and the entire matter. Nevertheless, 
much patience is needed because 
the response time can be relatively 
long, especially when the requests 
are sent to the Labour ministry 
and to the Agriculture ministry or 
even some public organisations: 
complexity of the process, sluggish-
ness and inertia of the hierarchy, 
etc. The absence of response not 
only expresses a desire not to reply, 
but sometimes an inability to do 
so. Although this situation, already 
highlighted by the services of the 
Mediator of the French Republic in 
2008, seemed to have improved at 
the beginning of 2009, this apparent 
reactivity did not last and silence 
has again become a common reac-
tion to the institution’s requests.  

medical information, 
a rare commodity
Citizen information remains insuf-
ficient in the field of healthcare as 
well. This deficit is all the more 
tangible that in the face of doctors’ 
knowledge, acquired during years 
of long and difficult studies, the citi-
zens have the impression that they 
are in front of an insurmountable 
wall of knowledge. Since the organi-
sation which used to work within 
the High Authority on Healthcare 

(HAS) joined the services of the 
Mediator of the French Republic 
under the name of the Healthcare 
Security and Safety Unit (P3S), 
there has been a significant rise in 
the number of information requests 
concerning healthcare system users’ 
access to law. Almost all the cases 
referred to the Mediator, especially 
concerning medical accidents, have 
to do with the problem of access 
to information. The complainants’ 
typical phrase is: “I tried to know, 
but no one answered me”. In case 
of medical accident, this request 
for transparency may meet with 
withholding or even denial of infor-
mation, partly out of fear or out of 
self-protection. These attitudes may 
often lead to a total breakdown in 
dialogue, or even conflict, with a 
real desire to take a legal action on 
the part of the patient or his bene-
ficiary. This is a new and rapidly 
growing  phenomenon. 
However, the people who, suspect-
ing a medical or treatment error, 
contact the Mediator of the French 
Republic, often recognise the fact 
that they had neither asked the 
doctor or surgeon who had treated 
them any questions, nor referred the 
case to the hospital’s mediator doc-
tor. Yet this mediation does exist, at 
least in theory, in all hospitals since 
the law of 2002 on patients’ rights, 
which also created Commissions for 
relations with users and quality of 
treatments (CRUQPC). Quite often 
the doctor or hospital should have 
provided a satisfactory answer, but 
they did not want or dare to start 
with this phase. People find it diffi-
cult to express their dissatisfaction 
to a doctor, because taboos are still 
strong in this field. Moreover, in a 
small village with only one hospital, OOO
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some people wonder how to return 
there after a lawsuit. The right to 
ask a simple question still does not 
seem natural. In fact, patients do 
not feel totally independent before 
a hospital’s mediator doctor. 
The intervention of the Mediator of 
the French Republic also concerns 
cases of complication wrongly 
u nderstood, expected or not 
expected by the medical corps, after 
a surgery. His role is then to help 
the unhappy patient to differentiate 
between expected and unexpected 
complication, and to surmount the 
difference between two points of 
view: his (“Nothing was explained 
to me” or “It was explained to me 
in such a way that I could not 
understand”) and that of the doc-
tor, who claims to have given loyal 
and complete information. 

Mr	F.,	aged	79,		consulted	an	oto-
rhinolaryngologist	at	a	hospital	for	
some	discomfort	in	the	oropharynx,	
with	permanent	clearing	of	throat.	
The	otorhinolaryngologist	noticed	a	
tumefaction	of	the	lower	wall	of	the	
larynx	which	was	spreading	to	the	
pharynx	and	decided	to	carry	out	
a	fiberoptic	endoscopy,	which	con-
firmed	the	diagnosis.	The	doctor	
then	decided,	surprisingly	without	
further	prior	examinations	(scan-
ner	or	magnetic	resonance	imaging)	
and	under	general	anaesthesia,	to	
explore	this	tumefaction	with	a	view	
to	performing	some	biopsies.	This	
turned	out	to	be	a	vascular	malfor-
mation	of	the	internal	left	carotid	
artery,	and	the	surgeon,	through	
his	intervention,	triggered	massive	
haemorrhage	which	could	not	be	
controlled	and	ended	in	the	consti-
tution	of	a	definite	left	hemiplegia.	
In	view	of	the	incomprehension	
generated	 by	 the	 occurrence	
of	such	a	tragedy,	Mr	F.	and	his	
family	referred	the	matter	to	the	
healthcare	Security	and	Safety	
Unit.	 In	 fact,	he	had	only	been	
informed	about	a	perfectly	minor	
and	common	exploration	of	his	
throat	for	a	“lymph	node”,	without	

any	mention	of	the	possible	risks	
inherent	in	the	surgery.	Thanks	to	
an	in-depth	analysis	of	the	case	by	
doctors	at	the	Unit,	it	was	possible	
to	provide	intelligible	information	
about	 the	circumstances	sur-
rounding	the	occurrence	of	this	
medical	accident.	

Although the number of these 
initial information requests are 
decreasing, the institution is happy 
to observe a fall in the number of 
complaints about the difficulties 
encountered by users to access their 
medical records. This improvement 
resulted from the intervention of 
the Mediator of the French  Republic 
at the Health ministry and hospital 
managements, due to the many 
complaints lodged with him. They 
concerned, in particular, the non-
respect of the deadlines for commu-
nicating medical records. 
We know that the law of 4 March 
2002, known as “Kouchner law”, on 
patients’ rights enables patients to 
have direct access to their medical 
records. For a hospitalisation which 
dates back to five years, the hospital 
has a period of eight days to provide 
it. Now, the average deadline noted 
was three months, with one to nine 
months differences; it is henceforth 
just one month on average. We have 
to admit, however, that in many 
cases, this legal deadline is impos-
sible to respect: if the person has 
gone through several units (emer-
gency, reanimation, intensive care, 
surgery), it would be futile to imag-
ine that his “route” can be reconsti-
tuted within such a short period. If 
the law contended itself with fixing 
a maximum period of fifteen days to 
one month, it would be possible to 
ask for a strict application thereof 
and to end some frustrations on 
both sides. 
In terms of communicating medical 
records, some progress still needs 
to be made in one case: when it 
concerns a dead patient. We have 
noticed a certain inertia on the part 
of hospitals, an attitude the Media-

tor of the French Republic refers to 
as a “precautionary wait-and-see 
attitude”. It does not concern com-
munication time or the principle of 
this communication itself, but the 
communicable character of docu-
ments. 

After	spending	24	hours	 	on	a	
stretcher	at	the	emergency	unit	
before	being	hospitalised,	Mrs	S.	
was	finally	operated	upon	and	died	
during	the	operation.	Mrs	S.’s	fam-
ily,	especially	her	husband	and	her	
daughter,	was	received	by	the	head	
of	the	emergency	unit	fifteen	days	
after	she	had	died	to	talk	about	his	
team’s	“erroneous	diagnoses”	and	
to	apologise	to	the	family	and	assure	
them	that	the	medical	record	was	
at	its	disposal.	Unfortunately,	after	
making	several	requests	for	this	
record	for	three	months	and	after	
breakdown	of	talks	with	the	hospi-
tal,	Mr	S.	decided	to	refer	the	mat-
ter	to	the	Institution’s	healthcare	
Safety	and	Security	Unit.	
Pursuant	to	Article	L.	1110-4	of	the	
public	healthcare	Code,	medical	
secrecy	shall	not	prevent	informa-
tion	about	a	dead	person	from	being	
issued	to	his	beneficiaries,	consid-
ering	that	these	latter	need	it	to	
know	the	cause	of	the	death,	defend	
the	memory	of	the	deceased,	or	
exercise	their	rights,	except	where	
otherwise	expressed	by	the	per-
son	prior	to	his	death.	Therefore,	
the	management	of	the	healthcare	
Safety	and	Security	Unit	intervened	
at	 the	management	of	 the	ChU	
to	cite	the	law	and	thus	obtain	the	
release	of	the	medical	record.	
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late implementation of laws
Concerning the administrations’ 
sluggishness in applying a law, 
the example of the implementa-
tion of the law of 1985 pertaining 
to the note “died in deportation” is 
emblematic: 24 years after its adop-
tion, less than half of the cases have 
been handled! According to this 
law, the annotation “died in depor-
tation” shall be made on the death 
certificate of any French citizen liv-
ing in France or in a territory previ-
ously under France’s sovereignty, 
protectorate or trust territory, 
who, having been transferred to a 
concentration prison or camp, had 
died there. The same annotation 
shall be made on the death certifi-
cate if the person had died during 
his transfer. The decision to make 
this annotation shall be taken, after 

investigation, by the minister in 
charge of veterans. According to 
the latest figures provided by the 
Defence ministry in a note dated 23 
April 2009, 55,757 cases had been 
handled whereas historians esti-
mate the number of persons con-
cerned to range between 115,000 
to 160,000. The Mediator of the 
French Republic has complained 
to the relevant ministries about 
the difficulties of applying this law 
In response, the Justice ministry 
issued a circular (dated 29 October 
2008) to all the prosecutors’ offices 
in order to clarify certain proce-
dural points and encourage uniform 
processing of the cases. Moreover, 
the Defence ministry has increased 
the resources available to the rel-
evant services in order to speed up 
the regularisation rates, which may 

be up to 3,000 annotations a year. 
Despite these praiseworthy efforts, 
it will take at least another 20 years 
to handle all the cases! The Media-
tor of the French Republic has 
asked the Justice ministry about 
the possibility to facilitate the cur-
rent examination procedure, made 
unnecessarily long by the double 
intervention of the Defence min-
istry and law courts when a death 
certificate must first be issued. An 
amendment in keeping with this 
proposal will be presented to the 
Senate within the framework of the 
recommendation to simplify and 
improve the quality of law. 

laws applied wrongly in the 
absence of clear directives, 
which are long to obtain
One of the reasons sometimes given 
for the inertia of administrative 
services is almost irrefutable: the 
absence of application decree or 
circular. In most cases, even with 
the best will, the administrations 
concerned cannot apply the law in 
question without these “instructions 
for use”. The circular, thanks to the 
specifications it gives, prevents 
some errors which may be prejudi-
cial to the citizens. Therefore, the 
Mediator of the French Republic 
must frequently explain these facts 
to citizens seeking his help and who 
do not understand that they are 
not allowed to benefit from a law 
adopted by the Parliament. 
Even when it exists, the circular 
still needs to be sent to the officials 
concerned. 
They can all be consulted on the 
following website: www.circulaires.
gouv.fr.

administrations short of reference points
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Mr	M.	had	been	a	victim		of	vehicle	
plate	number	theft.	It	was	not	par-
ticularly	difficult	for	him	to	have	the	
fact	recognised	that	he	had	not	been	
guilty	of	the	overspeeding	recorded	
in	October	2006	since	he	was	on	
vacation	in	Corsica	with	his	vehicle	
on	the	said	date	and	since	the	make	
of	the	vehicle	flashed	by	the	speed	
camera	was	different	from	his.	
The	public	prosecutor’s	office	in	
charge	of	the	automatic	speed	cam-
era	control	also	cleared	him	of	the	
offence	committed	in	november.	
After	lodging	his	complaint,	Mr	M.,	
out	 of	 precaution,	 asked	 for	 a	
change	of	his	vehicle’s	plate	num-
ber.	The	service	in	charge	of	car	
ownership	certificates	only	allows	
this	change	subject	to	the	payment	
of	a	46	euros	tax,	corresponding	to	
a	horsepower.	Mr	M.	changed	his	
plate	number,	paid	this	sum	but,	in	
accordance	with	the	stipulations	
on	the	exemption	application	form	
appended	to	the	report,	he	also	sub-
mitted	an	application	for	exemption	
with	the	prefecture	so	he	can	be	
reimbursed	the	cost	of	changing	
the	vehicle	ownership	certificate.	
Since	he	had	not	received	any	reply	
to	his	last	letter	and	his	different	

telephone	contacts,	he	sought	the	
help	of	a	delegate	in	March	2008.	
Since	Mr	M.’s	file,	held	by	the	pre-
fecture,	was	clear,	the	delegate	
Mediator	contacted	the	person	in	
charge	of	the	case	at	the	car	own-
ership	certificate	office.	The	latter,	
who	was	perfectly	familiar	with	the	
case,	informed	the	delegate	Media-
tor	that	a	reply	letter	was	being	pre-
pared	and	that	it	was	going	to	be	in	
line	with	Mr	M.’s	request.	After	two	
reminders	by	phone,	it	was	con-
firmed	to	the	delegate	that	a	letter	
had	been	sent	to	Mr	M.	
This	letter	dated	8	April	2008,	speci-
fied	that	the	reimbursement	was	
authorised	in	accordance	with	a	
circular	from	the	Justice	ministry,	
which	had	not	been	circulated	to	the	
prefectures	and	that,	despite	this,	
Mr	M.’s	case	was	closed.	The	head	of	
the	office	informed	the	delegate	that	
he	regretted	this	bad	communica-
tion	between	ministries.	
Mr	M.	thanked	the	delegate	for	his	
intervention	which	had	made	it	pos-
sible	“to	find	a	solution	in	less	than	
one	month	to	a	problem	for	which	
no	solution	had	been	found	despite	a	
relentless	struggle	for	two	years”.	
	

Mrs	A.	has		been	able	to	measure	
how	long	it	can	take	to	process	a	
request.	Declared	at	least	80%	dis-
abled	in	October	1975,	she	had	been	
able	to	obtain	by	phone,	for	this	rea-
son,	her	early	retirement	benefits	
and	thus	received	her	old-age	pen-
sion	within	the	farmers’	scheme	on	
1st	July	2006,	at	the	age	of	57.	Then	
on	29	June	2007,	she	asked	Mutu-
alité	sociale	agricole	(MSA)	–	the	
farmers’	pension	scheme	–	to	pay	
her	the	pension	increment	payable	
to	people	going	on	early	retirement	
due	to	disability,	in	accordance	with	
Law	2005-102	of	11	February	2005.	
MSA	informed	her	that	it	could	not	
access	her	application	since	it	was	
awaiting	some	specifications	from	
the	ministry.	When	contacted,	the	
Mediator	of	the	French	Republic,	
in	June	2008	and	in	March	2009,	
drew	the	minister’s	attention	to	the	
fact	that	Mrs	A.,	as	well	as	other	
contributors	entitled	to	this	pen-
sion	increment,	were	penalised.	
MSA’s	central	office	informed	him	
on	21	August	2009	that	the	circular	
of	3	August	2009	giving	the	neces-
sary	instructions	had	finally	been	
issued,	and	that	Mrs	A.’s	case	might	
be	handled	soon,	nearly	four	and	
half	years	after	the	law	had	been	
adopted	and	two	years	after	her	
first	request…

Beyond the complexity of laws, we 
also have to look for the origin of 
this situation in the instrumen-
talisation of law. Over the years, 
members of Parliament have been 
asked to examine an increasing 
number of laws the sole objective 
of which has been to solve the cur-
rent concern. Citizens, on their 
own part, have continued to call 
for the application of these laws, 
an expression of national sover-
eignty. Another deadlock situation 
often mentioned in the complaints: 
the voluntary partitioning in their 
domain of the different players 
and their representatives, who 
sometimes do not even dare give 
to the user some useful informa-
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tion, pretending that this does not 
fall within their field of activity. 
With the growing feeling of being 
treated like a negligible quantity 
by the administration, the citizen 
sometimes questions the notion of 
public service, even though he does 
not always measure well the lack 
of resources, especially human 
resources, which characterises the 
other side of the counter. 

ineffective system 
interconnection
Since the law of 2003 reforming 
the pension schemes, the right to 
information has clearly improved 
(creation of the computerised pro-
cessing of exchanges between pen-
sion schemes by decree 2009-1553 
of 14 December 2009). Although it 
works effectively and provides reli-
able and comprehensive informa-
tion for most contributors to the 
legally obligatory pension schemes, 
some difficulties still exist concern-
ing the State civil service scheme. 
A central administration like that 
of the Education ministry, for 
instance, finds it difficult to recon-
stitute career. The problem is not 
necessarily to calculate the pension 
amount, since the reference period 
are the last six months of activity, 
but rather to validate the number 
of semester of activity. In fact, from 
one academy to the other, the low 
compatibility of computer systems 
and lack of interconnection are a 
major obstacle to information cir-
culation. With the autonomy of uni-
versities, the problem may escalate. 
Already, a good number of univer-
sities have been unable to inform 
their employees, born between 
1957 and 1959, about their pension 
entitlements, as required by law. 

congestion in emergency units
Regarding disorientated public ser-
vices, it is also important to mention, 
in the healthcare field, the too long 
waiting period in hospital emer-
gency units, always under pres-
sure. We find these waiting periods, 
deemed improper, with sometimes 
very serious consequences, at the 
heart of the complaints lodged by 
users. How could it be different 
whereas the emergency units are 
“embolised” by ever increasing 
demands? Although the persons 
going there think otherwise, it is 
not always justified to resort to a 
hospital’s emergency unit. Many 
people go there for minor infections 
instead of just consulting their gen-
eral practitioner. 
Upstream, we have the problems of 
regulation by the emergency ser-
vice, a very exposed service which 
is becoming the receiver of social 
welfare request and misery, and 
must, at the same time, handle real 
emergencies that require immedi-
ate medical attention. All the prob-
lems of access to healthcare by 
vulnerable persons are found here, 
psychiatric patients, for example, 
who too easily call the emergency 
service. The service ends up know-
ing and noticing some “regulars” 
who call two or three times every 
night and who risk not being taken 
seriously by the person on duty if 
one day their call concerns a “real” 
emergency. Moreover, it is known 
that some people call the fire bri-
gade excessively; the fire brigade 
has decided to start an information 
campaign on this issue. 
Emergency service workers work 
under such a pressure that it is 
then difficult to claim that they 
have done their work badly. In 

most cases, this work is indisput-
ably done well. Nevertheless, the 
Healthcare Security and Safety 
Unit of the Mediator of the French 
Republ ic has had some cases 
where the notion of emergency had 
escaped the doctor’s attention, or 
even cases of incorrect behaviours: 
a patient that had not been exam-
ined, a wrongly anticipated compli-
cation, a badly assessed (thoracic 
or abdominal) pain. 

Mrs	B.,	aged	53,		was	complaining	
of	sudden	abdominal	pains.	After	
the	attending	physician’s	interven-
tion,	an	acute	ileus	was	suspected	
and	she	was	rushed	to	the	emer-
gency	unit	of	a	hospital	for	surgical	
opinion.	Upon	arriving	at	the	hospi-
tal,	Mrs	B.	was	quickly	examined	by	
an	emergency	physician,	who	made	
the	same	clinical	observations	but	
diagnosed	serious	constipation	
based	on	the	x-ray	of	the	abdo-
men.	Mrs	B.	then	spent	24	hours	
on	a	stretcher	in	the	emergency	
unit	before	being	hospitalised.	Less	
than	12	hours	after	her	hospitalisa-
tion,	her	situation	deteriorated	very	
rapidly.	Despite	the	surgery	per-
formed	urgently,	she	died	the	next	
day.	After	the	medical	record	was	
analysed	it	appeared	that	the	initial	
treatment	by	the	emergency	unit	of	
the	ChU	was	not	in	line	with	the	data	
acquired	from	the	medical	science,	
and	that	the	diagnosis	of	acute	ileus	
had	been	much	too	late.

The crowds at the emergency unit 
was also said to be a reason for 
insufficient information: a doctor, 
a healthcare staff under pressure 
is bound to devote less time and 
attention to exchange with the 
patient. 
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when reducing 
inequalities leads to the 
creation of new ones
Until 2003 the main aspect of the 
civil servants’ right to family related 
advantages provided for by the pen-
sions Code was only open to women. 
After a ruling by the European Court 
of Justice on discrimination, France 
reformed the child-rearing bonus 
scheme through the pension-reform 
law of 21 August 2003. Henceforth, 
the child-related bonus is granted 
both to male and female civil ser-
vants, provided they prove they have 
interrupted their activity continu-
ously for at least two months, within 
the framework of a statutory leave. 
Moreover, they have been extended 
to women who gave birth before 
taking up their post, on some con-
ditions. This seemingly more egali-
tarian law has, however, generated 
some new iniquities. Thus, the many 
cases referred to the Mediator of the 
French Republic show that the new 
laws have finally led to the exclusion 
of men from the right to the bonus, 
instead of allowing them to benefit 
from it. In fact, the condition of con-
tinuous interruption of activity for 
two months is generally a given for 
women who have been granted post-
natal leave the duration of which is 
above two months, but rarely for 
men… The new provisions have also 
made some women lose their previ-
ous entitlements: female teachers 
who give birth or adopt a child dur-
ing school holidays without taking a 
maternity or adoption leave… 

This	was	the	case		of	Mrs	L.,	a	
teacher	and	mother	of	two	children	
adopted	in	1984	and	1992.	She	had	
noticed	that,	when	her	pension	was	
being	calculated,	only	one	of	her	
children	had	been	taken	into	account	
for	the	child-related	bonus.	In	fact,	
for	her	first	son,	since	the	adoption	
had	taken	place	towards	the	holi-
day	period,	she	had	not	requested	
for	adoption	leave.	The	Mediator	
of	the	French	Republic	has	drawn	
the	attention	of	the	Civil	Service	

minister	to	the	unequal	treatment	
created	by	this	law,	but	the	reform	
proposal	in	this	respect	has	never	
been	taken	into	account.	
Mrs	L.	has	referred	the	matter	to	
the	administrative	court,	but	her	
chances	of	having	her	situation	
regularised	is	almost	zero,	unless,	
perhaps,	it	is	done	within	the	frame-
work	of	the	2010	pension	reform,	
the	recommendations	of	the	Media-
tor	of	the	French	Republic	or	any	
other	provision	which	may	correct	
the	disparity	between	the	same	and	
different	civil	servant	categories,	
private	sector	employees	and	con-
tract	civil	servants	(governed	by	the	
private	pension	law).	

Moreover, despite a positively evolv-
ing jurisprudence, some vagueness 
still persists, for twins or double 
adoption. The Mediator of the 
French Republic has extended the 
field of his adoption-related reform 
proposal to the entire child-based 
bonus system in anticipation of the 
2010 pension reform and a possible 
overhaul of the entire scheme. K
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What happens when the law changes 
between the time the citizen cites it 
and the time it is actually applied? 
Mr R. surprisingly became aware of 
the problem when he wanted to go 
on retirement. 

Born	in	1952,		he	started	his	career	
at	the	age	of	14.	At	the	end	of	2007,	
after	being	laid	off,	he	took	some	
steps	at	the	regional	pensions	fund	
(Crav)	to	benefit	from	the	provi-
sions	on	early	retirement	after	a	
long	career.	Since	he	had	only	con-
tributed	for	161	quarters	out	of	the	
168	quarters	required	at	that	time	
to	be	entitled	to	the	scheme	at	56,	
Mr	R	started	to	pay	to	Urssaf,	as	
of	13	March	2008,	some	contribu-
tions	enabling	him	to	regularise	his	
period	of	apprenticeship	of	1st	July	
1966	to	31	December	1969.	Initially	
informed	that	these	contributions	
would	allow	the	validation	of	the	
missing	seven	semesters,	he	was	
later	told	that	the	contributions	
only	concerned	five	quarters,	which	
called	to	question	his	potential	
retirement	date.	

The	Mediator	of	the	French	Repub-
lic	informed	him	that,	pursuant	to	
the	regulations	existing	at	the	date	
of	payment	of	contribution	arrears,	
his	contributions	for	the	period	of	
apprenticeship	were	only	valid	for	

two	quarters	in	1966,	instead	of	the	
four	quarters	erroneously	indicted	
by	the	Crav.	Moreover,	for	con-
tributors	born	like	him	in	1952,	the	
number	of	quarters	required	to	be	
entitled	to	full	pension	benefits	at	

the citizen alone in the face of an unstable 
and insecure situation
In	view	of	the	incessant	stacking	up	of	laws	and	regulations,	citizens	are	increasingly	having	
the	impression	of	being	up	against	a	real	administrative	jungle.	The	citizen	often	finds	himself	
alone,	without	any	operating	mode	to	which	to	refer	or	any	interlocutor	to	talk	to.	In	this	context,	
the	temptation	is	high	to	think	that	the	public	systems,	which	are	supposed	to	protect	the	citizens,	
are	faulty	and	no	longer	fulfil	their	initial	public	service	function.	Many	people	end	up	imagining	
that	the	system	protects	itself	more	than	it	protects	the	citizens.	

a legislative inflation which contributes to the instability of the norm
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the	age	of	60	had	been	increased	
to	164	quarters,	thus	modifying	
the	conditions	enabling	them	to	go	
on	early	retirement	after	a	long	
career.	

If there is a domain that changes, 
legally speaking, faster that the citi-

zens’ ability to follow the change, 
it is actually that of pension which 
also depends a lot on the pensions 
funds’ financial situation. Thus, the 
wave of early retirement resulting 
from the 2003 law and which had 
been followed by a more restric-
tive change in the corresponding 

law, has left a lot of citizens in mid-
stream. A factor of insecurity for 
the citizens who find it increasingly 
difficult to anticipate their situation 
and its modifications, this legisla-
tive frenzy is all the more worrying 
since the issue is still far from being 
resolved. 

Considering the large number of 
organisations and administrations, 
the administrative organisation is 
regularly rationalised in different 
sectors. Reducing the deadlines for 
processing requests, simplifying 
administrative procedures, reduc-
ing the number of interlocutors and 
steps to be taken, etc. - the objec-
tives of these operations are simple 
and clear: facilitating citizens’ rela-
tions with their administrations and 
making the processes more effective 
for the benefit of all. Thanks to the 
introduction of computer systems 
in the wheels of the civil service, 
some non-negligible progress has 
been made in this respect. However, 
the use of technological tools has 

sometimes been a source of many 
problems. As for the citizen, if he 
does not have all the information 
necessary for his orientation in this 
new system, and to understand the 
applicable rules, a lot of complaints 
show that they often feel like the 
victims of rationalisation instead of 
beneficiaries. 
The social security scheme for lib-
eral professionals (RSI), born from 
the merger of the two pension 
schemes for artisans and merchants 
and that of the health insurance for 
craftworkers, traders and liberal 
professionals, actually shows the 
difficulties inherent in trying to 
simplify a complex organisation. In 
fact, since 1st January 2008 the RSI 

is the only social security interlocu-
tor for artisans, industrialists and 
traders. Thus, only one contribution 
demand is sent to contributors. This 
objective of simplification is, unfor-
tunately, difficult to perceive given 
that the malfunctions resulting 
from the introduction of the conver-
gence of RSI and Urssaf’s computer 
systems are numerous and difficult 
to handle. For persons affected by 
these delays, the rare explanations, 
too technical or incomplete and in 
which the bad role conveniently 
falls to the computer’s share, are 
best seen as indifference or con-
tempt whereas the RSI staff really 
strives to play its public service role 
as best as it can. 

The big structural and organisational 
changes undertaken, or about to be 
undertaken, in the civil service often 
suffer from insufficient support in 
terms of information and reception 
of the general public. The opening 
up of the energy sector to competi-
tion is a significant example. 
The opening of the electricity and 
gas sector to competition has some-
times had negative effects on the 
day-to-day life of customers of the 
two major energy suppliers (EDF 
– GDF). The good image of these 
two former public services has 
become blurred: invoicing errors, 
bad contact (or even absence of 
contact) with customer services or 
unreplied mail have made a lot of 
users to seek the help of delegate 

Mediators. Thanks to the relations 
created by the Institution with the 
mediator of GDF and, more recently 
with that of EDF and energy, the 
delegates have been able to restore 
between energy suppliers and their 
customers a contact, sometimes cut 
for several months. Once again, the 
Mediator of the French Republic 
has noticed the malfunction in the 
call centres in charge of processing 
complaints, and the lack of informa-
tion to customers. Many examples 
attest to this. 

Mrs	A.	noticed,		during	the	last	
quarter	of	2007,	that	GDF	had	deb-
ited	from	her	account	some	amount	
that	did	not	concern	her,	since	the	
address	indicated	was	wrong.	She	

contacted	the	customer	service	for	
several	months.	Since	she	obtained	
no	reply,	she	referred	the	matter	
to	a	delegate	of	the	Mediator	of	the	
French	Republic.	In	March	2009,	
this	latter	contacted	GDF,	which	
took	up	the	complaint,	examined	
the	file	and	regularised	the	situa-
tion	and	made	the	reimbursement	
of	the	unduly	debited	sum,	expected	
for	over	one	year.	

To	use	the	services	of	EDF		in	the	
Meuse,	you	really	need	a	 tele-
phone!	
Mr	G,	aged	58,	is	a	victim	of	work	
disability	and	lives	alone.	having	
just	been	re-housed	following	an	
expulsion	by	a	previous	landlord,	
he	was	finding	it	difficult	to	have	a	

rationalisation – a source of malfunctions

collateral damage of opening the energy sector to competition
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gas	supply	contract	he	had	signed	
with	EDF	in	March	2008	executed.	
now,	since	said	date,	the	gas	supply	
had	not	been	put	in	place	and	Mr	G.	
had	tried	without	success	to	obtain	
an	explanation	by	phone.	The	social	
worker	in	the	sector	had	also	tried	
in	vain	to	contact	the	EDF	service	
by	phone.	So,	in	winter,	Mr	G.	had	
to	resort	to	the	use	of	an	additional	
electric	heater,	in	the	absence	of	

gas.	he	contacted	the	delegate	on	
20	January	2009	during	a	visit	to	the	
prefecture.	The	delegate	Mediator	
immediately	made	several	phone	
calls	to	the	regional	management	
of	EDF	and	confirmed	his	request	
in	writing.	
The	EDF	service	concerned	(based	
in	the	Isère)	phoned	the	delegate	
one	month	later	to	explain	to	him	
the	problem	it	was	facing:	Mr	G.r’s	

telephone	was	no	longer	in	service	
(as	a	matter	of	fact,	the	subscrip-
tion	had	been	terminated	due	to	
payment	default)	and	thus,	EDF	had	
been	unable	to	contact	him	to	fix	an	
appointment	to	activate	the	instal-
lation.	In	other	words,	EDF	con-
tacts	its	customers	only	by	phone	
to	install	gas!	The	appointment	was	
later	taken	via	the	social	worker	in	
the	sector.	

In terms of the general public’s 
understanding, some considerable 
problems may arise with the imple-

mentation of the general review of 
public policies (RGPP) in the depart-
ments. This complete reorganisation 

of the decentralised services of the 
State, mainly in the departments 
but also in the regions, will not be 
without any consequences for the 
citizens. Traditional departmental 
services, such as Youths and Sports, 
Equipment or Agriculture, will be 
fully integrated into new organisa-
tional charts which no longer cor-
respond to what the general public 
used to know. All the names, acro-
nyms, interlocutors and details will 
be modified. Even if this reform is 
made to be more effective and offer 
a better service, habits will initially 
be deeply disrupted, with some pos-
sible malfunctions. 
T he Med iator  of  the F rench 
 Republic fears that these changes 
have not been sufficiently followed 
up with information and explana-
tions to the general public. It is nor-
mal for the administration to have 
started working internally to solve 
the problems of organisation. But 
in a second phase, it seems impor-
tant that the services address the 
general public directly to inform 
it about the changes made, since 
the success of a rationalisation 

the practical consequences of reorganising  
the decentralised services of the state 
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 operation depends so much on its 
capacity to be understood by the 
citizens. Some national communi-
cations had been made on the topic 
of reform, but none of them gave 
any practical explanations. Since 

these latter are only possible at the 
departmental level, the Mediator 
of the French Republic would have 
preferred that the prefects receive 
very precise instructions. As for the 
need to inform citizens about the 

concrete consequences of reforms 
made, the Economic ministry is one 
of the institutions that have made 
the biggest progress, especially 
regarding tax payment. 

The report is alarming: the distress 
situations in which citizens see the 
Institution as their last resort make 
up an increasing portion of the com-
plaints. As a privileged observer of 
huge changes in our society, the 
Mediator of the French Republic has 
also become the yardstick for mea-
suring the social atmosphere, since 

he is often confronted, through 
his permanent contact with all the 
classes of society, with the problems 
that painfully affect the less privi-
leged. This is how a lot of complaints 
about the Dalo law (opposable right 
to housing) were sent to him, mainly 
from tenants about to be expelled. 
Though eligible for the right to 

housing, they may find themselves 
without housing before they are 
provided an accommodation con-
sidering the long waiting period 
inherent in social housing. Thanks 
to the intervention of the Mediator 
of the French Republic, it has been 
possible in several cases to postpone 
expulsion until a proposal is made 
to them. Moreover, a partnership 
has just been created between the 
minister for housing and delegate 
Mediators to guarantee the most 
precarious populations real access 
to the basic rights (see Page 46). 
Nevertheless, this task calls for 
moderation and vigilance, because 
in view of the increasing house 
rents and deteriorating individual 
economic situations, the issue of 
housing is rarely simple. Protect-
ing the rights of every individual 
is sometimes tricky and delicate, 
since landlords are sometimes also 
in a precarious financial situation 
and tenants can act in bad faith. 
Also to be taken into account are 
those social housing requestors who 
tend to accumulate procedures as a 
means of pressurising and negoti-
ating with the administrations, and 
who have a wrong conception of the 
Institution; they contact the Media-
tor of the French Republic hoping 
to, thus, speed up the procedures. 
The requests reflect the changes in 
a society they consider as increas-
ingly unjust and in which all means 
are good to try to remedy an unfa-
vourable situation. It is noteworthy 
that some of them contact the Medi-
ator of the French Republic know-
ing very well that their request is 
not admissible, hoping only to slow 
down the legal procedures. 

“polymorphous files”
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complexity and opacity 
of the system: tendencies 
to be reversed 
Cases referred to the Mediator of 
the French Republic concern more 
and more often a huge number of 
players, which result in long and 
complex processing. Cases of traf-
fic offence-related litigation, where 
the interlocutors find it increasingly 
difficult to coordinate their actions, 
show very well how Kafkaesque sit-
uations can quickly emerge. 

Mr	F.	committed		a	traffic	offence	
while	riding	his	moped.	Although	
a	 l icence	 was	 not	 needed	 to	
ride	the	moped,	several	points	
were	deducted	from	his	driving	
licence.	having	been	summoned	
for	awareness-creation	training,	
with	a	view	to	recovering	the	lost	
points,	he	had	to	pay	the	sum	of	
235	euros.	Following	the	interven-
tion	of	the	Mediator	of	the	French	
Republic	at	the	Interior	ministry,	
the	points	wrongly	deducted	by	
the	administration	were	returned	
to	Mr	F.	Still	the	problem	of	reim-
bursing	 the	cost	of	 the	 train-
ing	remained	pending.	now,	the	
Interior	minister	informed	the	
Mediator	of	the	French	Republic	
that	he	did	not	intend	to	approve	
it	 since	 the	request	 for	 reim-
bursement	 resulted	 from	 an	
error	made	by	a	service	officially	
under	the	responsibility	of	court	
authorities.	On	its	own	part,	the	
Justice	ministry	thinks	that	it	is	
the	responsibility	of	the	Interior	
ministry.	The	Mediator	of	 the	
French	Republic	has	referred	the	
matter	to	the	Prime	minister	for	
arbitration.	The	case	is	still	being	
examined.	

number of disputes: 
a sign of malfunctions 
An analysis of the disputes brought 
to the attention of the Mediator of 
the French Republic, especially in 
the taxation field, shows a tendency 
towards a general protest. He still 
receives some cases where the com-
plainant highlights a very specific 
malfunction or where the complain-
ant bases his complaint on a very 
particular legal point, but they no 
longer constitute a majority of the 
cases. This situation is on the one 
hand due to the fact that the tax 
administration has developed its 
own mediation bodies, such as the 
departmental tax conciliator, in 
charge of settling disputes amicably, 
and, on the other hand, due to the 
development of on-line administra-
tion (exchange of e-mails with tax 
offices, on-line tax returns, avail-
ability of forms on line, etc.). The 
Mediator of the French  Republic, 
who has been following up this 
tendency since 2004, is happy that 
this change has continued and 
become a long term development. 
However, the real guarantee for the 
taxpayer remains the possibility to 
have his tax situation re-examined 
by an independent authority using 
its own means. In fact, internally, 
the departmental conciliator most 
often confirms the decision of the 
local service and his intervention 
often leads to a cancellation of the 
penalties rather than a real re- 
examination of the tax situation. 
Nevertheless, the development of 
overall complaints seems to stem 
from contentious administrative 
behaviours, questionable or deemed 
as illegal by the Mediator. 
This year, five of these questionable 

behaviours seemed to him worthy 
of special attention: 
•  When the administration applies 

its doctrine retroactively, it dis-
rupts the taxpayers’ forecasts 
and, thus, creates an atmosphere 
of legal insecurity and distrust of 
administrative actions. 

•  When the administration contrib-
utes to the instability of norms, for 
example pertaining to the appli-
cability of tax credits in favour of 
renewable energies. Heat pumps 
have, in fact, been successively 
excluded from tax credit (deci-
sion of 1st February 2005) then 
included again, provided there 
is minimum performance (deci-
sion of 1st December 2005). The 
administration then required 
through instruction that they con-
tain internal units, available in all 
living rooms (instruction of 18 May 
2006), and finally excluded these 
units from the basis of tax credit 
(instruction of 11 July 2007). 

•  When the administration asks for 
an excessively formalistic piece 
of evidence, especially in cases of 
identity fraud (also refer to page 
32), thereby attributing to a tax-
payer some income he had not 
made. It may be understandable 
that it be naturally suspicious; yet 
it is regrettable that it waits for 
the results of a police investiga-
tion, whereas the reception of the 
money in question would require 
some material conditions obvi-
ously impossible to fulfil: obvi-
ously unrealistic turnover, con-
sidering the material and human 
resources applied, or even two full 
time employments supposedly 
held several hundreds of kilome-
tres apart. 
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•  When the administrations resort 
to some unrealistic legal construc-
tions, which, for instance, result 
in the imposition of taxes on some 
unmade income. Such is the situ-
ation of the indemnities paid to 
some retirees from Charbonnages 
de France.  

•  When the tax administration 
takes late application measures. 
Thus, the Mediator of the French 
Republic received a certain num-
ber of cases in which a measure 
in favour of a category of persons 
had been taken, but its implemen-
tation was delayed. An example 
that readily comes to mind is the 
case of release from joint respon-
sibility when, after a separation, 
an ex-husband organises his insol-
vency in order to escape from his 
liabilities and leave the ex-spouse, 
who also often has the children’s 
custody, with the responsibility of 
reimbursing tax-related debts. 

Moreover,  i n v iew of  severa l 
malfunction-related cases, the 
 Mediator of the French Republic 
has had to consider certain admin-
istrative behaviours as i l legal, 
without interfering in the judge’s 
field of activity. 
This applies, in particular, to the 
rectification procedure imposed on 
persons who had wrongly benefited 
from the mobility benefit within the 
framework of the employment pol-
icy, obtained after filling out badly 
designed and incomplete obligatory 
declaration forms.
A second behaviour which may be 
considered as illegal is the fact that 
the administration sometimes adds 
further conditions to those stipu-
lated by law. This is not part of these 
benefits and restricts the number of 
beneficiaries. The Institution has 
had to deal with many cases of this 
type, especially regarding tax cred-
its for renewable energies, profes-
sional mobility or keeping of young 
children. 
Thirdly, some protective adminis-
trative decisions seem to be exces-

sive when they are meant to extend 
the period during which a taxpayer 
may have his tax returns rectified. 
In the case referred to the Mediator 
of the French Republic, the admin-
istration, which had three years to 
correct a tax return, notified the 
tax payer just prior to the end of 
this deadline about a rectification 
and contested a deduction for what-
ever reason with a view to starting 
this period afresh and, thus, obtain 
additional three years to find a 
good reason. Now, this three-year 
deadline is usually a guarantee for 
the taxpayer, who at the end of this 
period should be able to consider his 
tax affairs definitely in order. This 
guarantee has been circumvented 
here since it was only after twelve 
years, after a change of reason, that 
the taxpayer finally knew why his 
tax return had been contested. 
T he Med iator  of  the F rench 
 Republic has also observed that in 
case of tax investigation leading to 
an out-of-hand taxing of the results 
of a company, the administration 
tended to exaggerate the evalua-
tions, whereas it is obliged to be as 
close as possible to the reality. 
Finally, the processing of the com-
plaints received in 2009 has also 
made the Mediator of the French 
Republic to make a proposal tend-
ing to create separate taxes in 
case of deferred income, to make 
more equitable the taxes on excess 
payments, and to limit the prac-
tice of inappropriate prescription 
interruptions. He has also sug-
gested that the Taxpayer’s Charter 
be used as argument against the 
administration. 

life courses 
which are no longer secure
The Mediator of the French Repub-
lic has noticed that, for an increas-
ing number of its fellow citizens, 
relations with the administration 
are more and more characterised 
by break-ups, which often affect 
the most fragile members of soci-
ety. Result: some individual paths 

in life which may “go off course” 
at any time. Worsened by the eco-
nomic crisis, the fear of the incident 
which penalises or excludes is more 
and more often taking the form of 
an administrative intervention in 
the life course which is no longer 
secure.  

➜ some pension benefits 
difficult to access

This may be the case of people 
wishing to be paid their pension 
benefits after spending part of their 
professional life abroad. In cases 
where the foreign pensions funds, 
especially in Algeria and other 
African countries, do not reply to 
requests by the French fund, career 
reconstitution becomes impossible, 
which prevents the payment of 
the pension benefits or only allows 
their payment at a reduced rate. 
The Mediator of the French Repub-
lic then contacts these funds and 
notifies the mediator of the country 
concerned about it – if the country 
has one. However, the procedure 
not always meets with success. 
Despite frequent interventions by 
the services of the Mediator of the 
French Republic for this type of 
cases and the collaboration recently 
developed with the CNAV and the 
CRAMs, a final solution remains to 
be found. 

➜ some contributions 
to be regularised

Sometimes while fulfilling a citizen-
ship obligations, the constituent 
may find himself prejudiced or may 
find it difficult to restore his rights. 

This	is	what	happened	to		Mrs	L.,	
who	acted	as	a	member	of	the	jury	
before	the	criminal	court	of	Gironde	
from	6	October	1997	 to	2	April	
1998.	Like	any	employee,	her	work	
agreement	was	suspended	dur-
ing	this	period	and	she	was	paid	
some	compensation	not	subject	to	
contributions.	Thus,	her	pension	
was	paid,	calculating	a	basic	sal-
ary	amounting	to	the	average	of	her	
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best	22	years,	the	number	of	which	
included	the	years	1997	and	1998	
minus	the	period	when	she	had	
served	as	member	of	the	jury.	
The	Mediator	of	the	French	Repub-
lic	contacted	the	regional	health	
insurance	office,	the	ARRCO,	as	
well	as	URSSAF	to	estimate	the	suf-
fered	prejudice.	The	organisations	
gave	all	the	assessed	elements;	
still	it	was	not	all	that	possible	to	
obtain	the	evaluation	of	the	con-
tributions	to	be	paid	for	the	basic	
old-age	insurance.	In	fact,	URSSAF	
stated	that	this	case	could	not	be	
regularised	within	the	procedure	
of	old-age	insurance	contribution	
arrears,	since	her	service	as	mem-
ber	of	the	jury	was	not	analysed	as	
an	employee	activity.
The	Mediator	of	the	French	Republic	
then	referred	the	matter	to	the	Jus-
tice	Minister	as	well	as	the	Social	
Affairs	Minister,	so	the	modalities	
for	a	possible	exceptional	regulari-
sation	can	be	defined.	After	being	
reminded	about	it	several	times,	
the	Justice	Ministry	accepted,	in	
view	of	the	special	situation	of	Mrs	
L.,	that	an	indemnity	amounting	to	
the	amount	of	loss	calculated	by	the	
services	of	the	Mediator,	be	pro-
posed	to	her.	From	this	individual	
case,	a	reform	proposal	was	made	
so	that	social	security	contribu-
tions	be	paid	for	indemnities	paid	
to	jurors.	After	several	exchanges,	
the	Justice	Ministry	accepted,	the	
possibility	of	introducing	the	fol-
lowing	system:	payment	by	the	per-
sons	concerned	of	their	own	social	
welfare	contributions,	which	will	
then	be	reimbursed	by	the	ministry	
upon	production	of	documentary	
evidence,	plus	an	indemnity.	A	cir-
cular	is	awaited.	

➜ penalising temporary sick leave
The institution is regularly con-
tacted because of a civil servant’s 
temporary sick leave. Theoretically, 
decisions about the sick leave are 
taken by the administration when 
the civil servant is declared unfit 
to resume his duty by a medical 
committee and after he has used 
up all his statutory leave entitle-
ments. Typically, the Mediator of 
the French Republic is contacted 
about the situation of an agent who 
has used up his statutory leave and 
whose medical work aptitude report 

was not written at the right time 
due to the sluggishness inherent 
in the system, or administrative 
shortcomings. In fact, as long as the 
medical committee and, if appli-
cable, the reform commission has 
not decided on the level of disabil-
ity and possible adjustments to be 
made to return this civil servant to 
work, this latter is sent on sick leave. 
Landing on this administrative no 
man’s land is all the more problem-
atic since, despite the law guaran-
teeing remuneration, the person 
sent on sick leave may sometimes 
not receive any remuneration. Even 
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if the regulation is strictly applied, 
the variability of procedural dura-
tions and the sometimes contradic-
tory character of medical decisions 
is such that the civil servants con-
cerned can sometimes be deprived 
of any remuneration between their 
last salary and their redeployment 
or, if applicable, the payment of their 
pension arrears, or dismissal (with 
the associated unemployment ben-
efits). Therefore, after their illness, 
they find themselves in a precarious 
situation, which is felt as unjustified 
violence against them. The Media-
tor of the French Republic, thus, 
intervenes regularly to try and sort 
out these worrying situations and 
remind administrations that sick 

leave must always be accompanied 
by remuneration. 

➜ non-residents 
or recurrent taxation error

There is a service with which the 
Mediator of the French Republic 
encounters some difficulties: the 
service in charge of the taxation of 
non-residents. However, it is a very 
special and exceptional situation 
since, generally, the tax administra-
tion works well. In this specific case, 
though, it may be reproached of 
delays, absence of response, uncor-
rected homonymy errors, sources of 
litigation which sometimes last for 
an unacceptable period, as shown 
by the case of Mr C.

he	leaves		in	the	Island	of	Mada-
gascar	 since	 2005	 and,	 thus,	
depends	on	the	taxation	office	for	
non-residents.	On	15	november	
2007,	he	received	a	third-party	
notification	for	his	bank	account	
concerning	an	income	tax-related	
tax	debt	for	1998	and	2001.	now,	
Mr	C.	claimed	that	he	had	paid	all	
his	taxes	for	1998	and	produced	his	
tax	exemption	notification	for	2001.	
he	then	noticed	that	the	name	of	the	
addressee,	beside	his	own,	on	said	
notification	was	Mrs	D.	now,	the	
complainant	stated	that	he	did	not	
know	this	person.	
After	sending	in	vain	several	com-
plaints	to	the	tax	office	in	charge	of	
non-residents	and	having	noticed	
that	 the	 total	debt	amount	had	
been	seized	from	his	account,	Mr	C.	
referred	the	matter	to	the	Budget	
ministry	and	to	the	office	of	the	
French	president.	he	only	received	
some	letters	acknowledging	receipt	
of	his	letters	and	informing	him	that	
his	case	had	been	forwarded	to	
the	tax	office	in	charge	of	non-res-
idents	for	examination.	Mr	C.	then	
sought	the	help	of	the	Mediator	of	
the	French	Republic,	who	also	con-
tacted	the	tax	office	for	non-resi-
dents.	he	is	yet	to	receive	any	reply	
from	this	administrative	service.	K
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In the eyes of the law, the issue of 
evidence is important. It is the basis 
for the legitimacy of any demand 
on the part of the citizen. How-
ever, some proofs are impossible 
to produce if a clue array system is 
not admissible. In this regard, the 
Institution’s help was sought many 
times concerning increased fines, 
whereas the party concerned had 
never received the initial notifica-
tion and, even in some cases, had 
been unable to use his vehicle in the 
place and on the date indicated. 
As the citizen continues to see his 
good faith called to question, he 
ends up wondering whether the 
value of presumption of innocence 
varies according to the parties con-
cerned and does not turn against 
him in case of conf l ict with an 
“almighty” administration. His rela-
tions with the civil service is then 
characterised by mistrust, which 
weakens the link between the State 
and citizens. 

the motorist is always guilty
In this period of the fight against 
insecurity, the volume of traffic-
related fines has soared. Although 
not many motorists contest the 
reality of the fines, the question of 
objections against the fixed amount 
of fines is raised. In this area, the 

problem is that a huge number of 
them claim never to have received 
the initial f ine, sent by simple 
mail, and that, they did not pay as 
a result; they complain about hav-
ing received an increased fine, by 
registered mail. The services of 
the Mediator of the French Repub-
lic have noticed that these motor-
ists’ obvious good faith was most 
often not taken into account by the 
administration. Since the simple 
mail was not secured, it becomes 
impossible for the offender to pro-
duce the proof of non-reception of 
the initial fine. In Germany, where 
the level of complaint is much lower, 
the initial fine is always sent by  
registered mail. 
Attached to the effectiveness of 
the fight against traffic-related 
crime but anxious that it does not 
obstruct the free exercise of citi-
zens’ rights, the Mediator of the 
French Republic has also noticed 
that the existing procedures push 
the offenders to stop the proceed-
ings by paying the reduced fixed 
fine, which is equivalent to recog-
nising the offence. Moreover, they 
tend to dissuade them from filing an 
appeal through the mechanism of 
obligation to deposit the fee amount 
in case of complaint. The Mediator 
of the French Republic has had to 

draw the attention of the Justice 
minister to the propensity of some 
public prosecutors to make a ruling 
directly on the complaints without 
sending them to the judge when the 
conditions for admissibility are ful-
filled. In response thereto, a circular 
dated 7 April 2006 on the criminal 
procedure policy pertaining to 
automated speed control pointed 
out this obligation imposed on pub-
lic prosecutors by Article 530-1 of 
the Code of criminal procedure. 
Finally, the complaints sent to the 
Mediator have also highlighted the 
distortions in the processing of pay-
ments, according to whether they 
are made on line or by mail, consid-
ering the deadline imposed by the 
Code of criminal procedure, since 
the payments made through this 
channel are only taken into account 
on the date of their processing by 
the office in Rennes. He has, there-
fore, made a reform proposal which 
tends to take into account, in the 
name of respect for law and equity, 
the date indicated on the postal 
stamp as proof of payment, subject 
to availability of the tax affixed to 
official documents, or cashing of 
the check later. In this regard, he 
has noted with satisfaction that the 
National Assembly has adopted dur-
ing the first reading an amendment 

new links marked by distrust and suspicion
As	they	keep	lasting	long,	the	failures	and	other	imperfections	of	the	system,	whose	operations		
have	ground	to	a	halt	in	addition	to	being	corrupt,	have	made	users	and	administrations	adopt		
new	attitudes.	Faced	with	this	new	situation,	the	law	has	started	giving	way	to	force	on	either	side,	
leading	to	a	profound	change	in	relations	between	users	and	their	administrations.	

no “presumption of innocence” for the citizens 
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which institutes Article 14 B of the 
proposed law on the simplification 
and amelioration of the quality of 
law 1890 modifying in this sense 
Article 530 of the Code of criminal 
procedure. 

identity fraud, a phenomenon 
handled wrongly and which 
makes citizens suspicious 
Private individuals sometimes find 
themselves in Kafkaesque situ-
ations in their relations with the 
police or justice. Cases of identity 
fraud, which are among the numer-
ous cases handled by the Institution, 
are the symbol thereof. According 
to a report by the research centre 
for study and observation of condi-
tions of life (Credoc), published in 
October 2009, a French citizen is 
more likely to be victim of identity 
fraud than burglary or car theft. 
The cost of such a phenomenon for 
society is almost four billion euros. 
In France every year, more than 
210,000 persons fall prey to iden-
tity fraud. Direct consequence of 
the sophistication of services, any-
body can become a victim of iden-
tity fraud, especially via his bank 
details. This offence may have some 
extremely negative consequences. 
Court actions are hardly a solution, 
since many complaints lead to a 
dead end. Delegates of the Media-
tor of the French Republic are often 
asked to intervene in some cases 
considered as unsolvable by vic-
tims, especially in the fields of taxa-
tion and traffic. 

Authorised	since		1st	January	2007	
to	exercise	his	pension	rights,	
Mr	I.,	an	Algerian	national,	lives	in	
a	Sonacotra	hostel	in	Martigues,	
while	his	family	lives	in	Algeria.	
In	September	2008,	the	Cram	for	
south-western	France,	the	payer	
organisation,	stopped	paying	his	
pension,	stating	that	an	investiga-
tion	was	being	conducted	for	fraud.	
This	decision	was	in	response	to	the	
reception	by	the	administration	of	
a	death	certificate	issued	in	Alge-

ria	with	the	name,	date	and	place	of	
birth	of	Mr	I.	
Despite	the	numerous	steps	taken	
by	Mr	I.	himself	and	by	the	social	
services	at	his	place	of	residence,	
the	complainant	could	not	prove	
that	he	was	the	actual	beneficiary	
of	the	pension	paid	to	him	by	the	
regional	health	insurance	office.	
After	seven	months	of	administra-
tive	peregrinations,	he	referred	the	
matter	to	the	delegate		Mediator.	The	
latter	undertook	to	reconstitute	the	
requestor’s	career	and	life	course.	
he	assembled	an	array	of	docu-
ments	tending	to	prove	the	com-
plainant’s	identity	and	civil	status	
and	to	authenticate	his	existence.	
For	this,	he	referred	to	two	events	
that	characterise	the	life	of	this	
retiree:	the	first	one	concerned	the	
existence	of	a	twin	brother	who	had	
always	lived	in	Algeria	and	whose	
death,	in	February	2007,	had	been	
the	origin	of	the	measure	taken	by	
the	Cram.	The	second	one	was	the	
loss	in	February	2006	by	Mr	L.	of	his	
Algerian	residence	certificate	and	
passport.	
To	prove	his	physical	existence,	
his	attending	physician,	as	well	as	
his	landlord,	accepted	to	attest	to	
the	fact	that	he	was	still	alive.	The	
authentication	of	his	civil	status	
was	obtained	through	a	life	certifi-
cate	issued	by	the	civil	status	office	
of	the	Algerian	General	Consulate	
in	Marseilles	and	verification	of	the	
data	contained	in	his	Algerian	pass-
port	and	Algerian	residence	cer-
tificate	issued	by	the	services	of	the	
prefecture	of	Bouches-du-Rhône.	
All	these	documents,	plus	vari-
ous	other	official	administrative	
documents	and	attestations	from	
employers,	were	sent	to	the	Cram	
to	show	that	the	complainant	was	
a	victim	of	wrongful	declaration,	
especially	since	the	possibility	of	
fraudulent	use	of	the	lost	official	
documents	could	no	longer	be	dis-
missed.	Thanks	to	the	file	compiled	
with	the	help	of	the	delegate	Media-
tor,	the	interruption	of	payment	
(which	had	been	due	to	a	death	cer-

tificate	sent	to	the	Cram	by	a	per-
son	denouncing	an	identity	fraud	in	
Algeria)	was	cancelled.

proving your right to pension
The administration is also particu-
larly very demanding concerning 
the reconstitution of career with a 
view to exercising pension rights. 
The problem encountered most 
often is the one in which the pen-
sions fund rejects a requestor’s 
application because no contribution 
had been made to it; the requestor 
is then asked to produce all the 
documents proving his situation 
and rights. Now, sometimes it could 
be all about an absence of contribu-
tion from an employer facing eco-
nomic problems. Producing some 
documentary evidence of periods 
of work often dating back to several 
decades is an amazing feat. There-
fore, it is better for each employee 
to preciously safekeep his pay slips 
and check that his pension contri-
butions have actually been paid, 
by asking the pension fund for a 
career statement, especially when 
his employer is facing compulsory 
liquidation. 
Unfortunately, it is not always easy 
to assemble pay slips over nearly 40 
years of professional life, especially 
for citizens who have lost all or part 
of this documentation to disaster. 
The law then requires that the 
requestor proves to have paid his 
contributions by producing some 
conclusive and corroborating pieces 
of evidence which constitute some 
reasonable presumptions of his pro-
fessional activity over the years in 
question. However, the intransigent 
nature of the rules imposed by the 
administrations is such that some 
citizens do not hesitate to talk of 
“presumption of guilt” towards 
them, whereas they are victims of 
an act of God. 
In this period of tension on the job 
market, the contributors are try-
ing as much as they can to produce 
all the documents at their disposal 
with the hope to have a more advan-
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tageous pension. A regularisation 
remains possible, especially by pro-
viding an array of presumptions of 
contribution or at least deduction of 
contributions. It is also possible to 
buy back or regularise prescribed 
contributions in some circum-
stances, but this procedure is very 
costly. The fight against fraud, 
which has been intensified these 
past years, has its own share in this 
situation. Its importance no longer 
needs to be demonstrated, it also 
causes much collateral damage, 
basically among the weakest mem-
bers of society. When lack of vigi-

lance in an era is compensated for 
through increased harshness in the 
next era, it is often this category of 
the population that pays the price. 

problem of rights-creating 
financial decisions
In view of the complexity of laws 
and the diversity of individual situ-
ations, citizens sometimes make 
mistakes and make some illegal 
decisions. These mistakes must 
basically be corrected, but some of 
them create some rights to their 
beneficiary’s benefit. The Council 
of State has, therefore, created this 

correction possibility in its jurispru-
dence and stated that individual 
decisions which create rights could 
only be corrected after a period 
of four months. Based on this, the 
Mediator of the French Republic 
has been able to intervene on a lot 
of cases, such as that of Mrs D., who 
had drawn his attention to a dispute 
concerning the payment of a debt 
by her deceased husband. 

The	latter,		a	public	works	engi-
neer,	had	benefited	from	long-term	
leave,	with	full	pay,	from	7	July	2002	
to	6	July	2005,	then	with	half	pay	as	
from	7	July	2005.	however,	while	
renewing	his	long-term	leave,	the	
ministerial	services	had	granted	
him	long-term	leave	with	full	pay	
from	7	January	to	6	July	2006	based	
on	a	decision	of	25	november	2005,	
and	it	was	only	through	a	deci-
sion	of	11	July	2006,	i.e.	more	than	
seven	months	later,	that	the	error	
was	rectified.	Therefore,	the	deci-
sion	of	11	July	2006,	which	modified	
the	decision	of	25	november	2005,	
was	late	and	the	demand	to	pay	
the	sum	of	6,	154.34	euros,	issued	
on	29	november	2007	against	his	
widow,	was	thus	based	on	illegal	
provisions.	On	these	grounds,	the	
Mediator	asked	for	and	obtained	
the	cancellation	of	this	payment	
demand.	

After several years of evolution 
towards some solutions that are 
more favourable to the citizens’ 
legal security, especially the inte-
gration of non-formalised decisions 
into explicit decisions, the Coun-
cil of State, however, specified on 
12 October 2009 the difference 
between rights-creating decisions 
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and simple payment errors which, 
for some people, could resemble a 
turnaround in jurisprudence. In 
fact, it specified in its decision that 
“undue continued payment of a 
financial advantage to a civil servant 
whereas the beneficiary had notified 
the authorising organisation that it 
no longer fulfilled the conditions for 
the payment of this advantage, is no 
longer a decision granting a finan-
cial advantage but a simple payment 

error”.  So, it has become difficult for 
the civil servant receiving a demand 
to pay from the administration to 
know how to respond. Uphold the 
existence of a rights-creating deci-
sion? Blame it on the faulty respon-
sibility of the administration? High-
light the financial responsibility of 
the accountant who did not check 
the legitimacy of the expenses? Is it 
acceptable for the administration to 
make payments without deciding on 

it in advance, even if implicitly? The 
Council of State has just answered 
this question positively by holding 
the fund responsible for the preju-
dicial effects. For the constituent, 
uncertainty has again become the 
rule, and legal action obligatory. 
Partnership work is in progress on 
this issue, with a view to improving 
the situation. 

It has been mentioned above that in 
the medical field a request for expla-
nation on the part of the patient and 
his family may result, if the reply 
is insufficient, in total breakdown 
of dialogue. In such cases, people 
tend more often to exhibit a double 
behaviour which generates verbal 
and, sometimes, physical violence: 
on the one hand, you have the 
health workers who adopt some 
self-protective attitudes and, on the 
other hand, user’s whose incompre-
hension turns to aggressiveness. 
It is important to note that with-
holding of information on the part 
of the medical corps is regarded 
by the patient as a much more seri-
ous transgression than the medical 
accident itself. 
Why this attitude on the part of the 
workers? In so-called cases of seri-
ous undesirable events, in principle, 
they all accept the “obligation to tell 
the truth”, but not necessarily the 
entire truth. In most cases, when 
a healthcare related complication 
occurs, doctors say that they give an 
explanation; but they will minimise 
the iatrogeneous aspect (caused by 
the doctor, the treatment of medi-
cines), not believing in the exis-
tence of an error. The professional 
is far less precise in the information 
given in case of death of a patient or 
significant morbid consequences. 
In the exchanges they have with 
the institution’s Healthcare Secu-
rity and Safety Unit, doctors often 

make excuses by explaining that 
they are afraid of not being under-
stood or being misunderstood if 
they use some technical terms. This 
attitude may result in the develop-
ment of withdrawal attitudes, real 
withholding or even denial of infor-
mation which, far from protecting 
them, only reinforces the request-
or’s aggressiveness. 
The situation is worsening with the 
second phenomenon the emergence 
of which the Mediator of the French 
Republic has observed: the patients’ 
wish to file lawsuits in this connec-
tion. The fear of lawsuits now weighs 
down on health workers before any 
medical act. However, although 
demands for indemnity are actually 
more and more frequent, lawsuits 
are far from reaching the imaginary 
level the general public thinks, since 
there are only about ten lawsuits a 
year. 
Finally, a last phenomenon, also 
increasingly apparent, contributes 
to this tension, or even violence, 
between the medical corps and the 
patient or his family: the influence 
of the multiple vehicles of informa-
tion to the general public, especially 
the internet and its forums. Over-in-
formed and poly-informed, but most 
often badly informed users, argue 
against the medical corps based on 
patchy knowledge, ill-suited to the 
situation or wrongly interpreted 
and, thus, with unfounded cer-
tainty. 

If violence keeps spreading in soci-
ety, places where people are catered 
for, which by definition should be 
exempted from it, will no longer 
be so: considering the phenomena 
which have just been described, 
they are also most often arenas of 
altercations or even physical con-
frontations, which tragically under-
line the need for a good mediation 
over the long term. 

In	case	of	death			due	to	wrong	han-
dling	of	a	patient	in	the	emergency	
unit,	the	family’s	assertions,	char-
acterised	by	much	violence,	with	
threats	to	physically	take	it	out	on	
the	emergency	doctor,	have	made	
the	Mediator	of	the	French	Republic	
to	warn	the	doctor	in	question	via	
his	management	about	the	poten-
tial	risk	of	aggression	against	him.	
In	a	second	phase,	the	medical	
team	of	the	healthcare	Safety	and	
Security	Unit	analysed	the	treat-
ments	given	to	the	patient	because	
this	latter	was	asking	a	lot	of	ques-
tions	about	their	relevance.	Media-
tion	was	finally	organised	between	
the	family	and	the	doctor,	who	cited	
the	difficulties	inherent	in	working	
in	the	emergency	unit	in	view	of	an	
ever	growing	demand.	
The	family	did	not	wish	to	file	a	
lawsuit	but	to	appeal	to	the	CRCI	in	
order	to	obtain	a	medical	expertise	
and	for	the	wrongful	or	non-wrong-
ful	character	of	this	treatment	to	be	
determined.	

more and more violent reactions from both sides 
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in case of bad faith
Although the organisations some-
times hide behind on-going proce-
dures or examination of records by 
a jurisdiction to justify their lack 
of response, they sometimes also 
intimidate the citizen, for example, 
by arbitrarily collecting some debts, 
as was the case with Mrs O.

She	was	given	custody		of	her	two	
grandchildren	as	a	trustworthy	
third	party,	within	the	framework	
of	the	execution	of	rulings	in	educa-
tional	assistance	made	by	the	judge	
handling	cases	involving	minors	in	
C.	and,	as	from	May	2003,	by	that	
of	P.	When	she	was	living	in	A.,	she	
had	never	been	informed	that	as	a	
trustworthy	third	party,	she	could	
be	paid	some	maintenance	allow-
ances.	She	only	became	aware	
of	their	existence	when	another	
department	paid	her	these	allow-
ances	without	her	taking	any	step.	
By	the	end	of	2006,	she	asked	at	the	
department	of	A.	to	be	paid	retro-
actively	the	allowances	she	was	
supposed	to	be	paid	since	1998.	
Since	she	had	only	been	partially	
indemnified	and	arguing	that	she	
had	been	badly	informed	about	her	
rights,	she	sought	the	help	of	the	
Mediator	of	the	French	Republic.	
The	services	of	the	Mediator	of	the	
French	Republic	considered	that	
Mrs	O.	had	been	unjustly	denied	the	
indemnities	payable	to	her,	and	her	
request	was	granted.	

This type of conflict is also encoun-
tered in public hospitals, but in case 
of regional councils, the interven-
tion of the Mediator of the French 
Republic comes up against a major 
point: using as an argument the 

principle of free administration of 
local governments, some of them 
go as far as ignoring calls to order 
and leave the citizen with the only 
option of filing a lawsuit. 

overzealousness, 
source of prejudice
In some areas, the administra-
tion has developed a tendency for 
hyperactivity that is sometimes 
manifested in some hasty decisions, 
which by limiting drastically the cit-
izen’s reaction possibilities, become 
prejudicial to him. 

Mr	and	Mrs	n.		experienced	some	
of	it	when	they	wanted	to	obtain	a	
certificate	of	French	nationality	for	
their	underage	children	from	the	
law	court.	The	court	rejected	their	
demand.	The	parents	then	filed	an	
appeal	with	the	Justice	ministry,	in	
accordance	with	Article	31-3	of	the	
Civil	Code.	now,	following	the	rejec-
tion	decisions	and	even	before	a	rul-
ing	was	made	on	this	appeal,	Mr	and	
Mrs	n.	received	a	letter	from	the	
prefecture	asking	them	to	return	
the	previously	issued,	secure,	and	
valid	national	identity	cards	and	
passports.	When	its	attention	was	
drawn	to	the	appeal	in	progress	by	
the	Mediator	of	the	French	Repub-
lic,	the	prefecture	agreed	to	sus-
pend	its	demand	for	return	of	the	
identity	documents,	while	awaiting	
a	decision	from	the	Justice	minis-
try,	which	after	all	turned	out	to	be	
justified.	In	fact,	this	latter	consid-
ered	that	they	were	actually	French	
and	asked	the	court	to	issue	them	a	
certificate	of	French	nationality.	

Although the decision of the admin-
istration here was not illegal and no 

malfunction was revealed, it was 
still a tragedy for this couple and 
its children. To justify its eagerness 
and harshness, the administration 
hides behind the law and the zeal 
necessary for the fight against fraud. 
This is all the more the case, since 
the prevailing principle in terms of 
issuing secure documents is to be 
particularly vigilant and apply the 
same rules to requests for renewal. 
Although recent, this exaggerated 
caution by the administration while 
issuing identity documents tends 
to be generalised, as shown by let-
ters received by the Institution from 
French citizens born abroad or with 
one parent born abroad. The per-
sons concerned, very often French 
by birth, often take this question-
ing of their identity, the basic com-
ponent of their identity, very badly. 
This generates the feeling of being 
despised, of being in a fragile situ-
ation but also of being stigmatised 
and ostracised on grounds of one’s 
name or far origins, without for-
getting a vivid lack of understand-
ing, since being in possession of a 
national identity card implies hav-
ing proved one’s citizenship while it 
was being issued… 
These are so many reasons for the 
citizen to be resentful about the 
public authority. Although breaches 
of law are relatively rare, the off-
hand or too fussy attitudes of some 
administrations sometimes violate 
personal liberties, especially since 
sometimes the citizens are asked to 
provide proofs that are impossible 
to produce, such as the birth certifi-
cates of their parents, grandparents, 
or even great grandparents, which 
must be obtained from the judicial 
authorities of countries in which the 
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civil status of certain periods do not 
exist any longer... Here, the role of 
the Mediator of the French Republic 
is to inform the citizens about their 
appeal channels, but also about 
the various methods of obtaining 
French citizenship. It is noteworthy 
that at the request of the senators of 
foreign French citizens, the Media-
tor of the French Republic cre-
ated in 2009 a delegate for foreign 
French citizens. 
He also intervened in this respect 
at the Interior ministry. He was 
notified that a circular dated 24 
September 2007 on the conditions 
for issuing and renewing national 
identity cards had been sent to the 
prefectural services in charge of 
examining these requests. These 
conditions had been reflected in a 
circular dated 2 December 2009. 
Said circular stipulates that hold-
ing a secure identity card whose 
renewal is requested for consti-
tutes a presumption of possession 
of French citizenship, except where 
an item in the file causes a doubt. 
The circular further specifies that 
the following categories of persons 
shall not be required to produce a 
certificate of nationality, since they 
are in possession of French citizen-
ship: Frenchs citizens born outside 
France or persons born outside 
France of at least one French par-
ent. Also concerned by this exemp-
tion are persons born in a depart-
ment or territory previously under 
French adminstration, people who 
returned to France after the Alge-
rian war, and those born in France 
of foreign parents between 26 Janu-
ary 1889 and 1st January 1976. 

Nevertheless, it seems, based on 
the complaints received, that some 
services continue to adopt a very 
extensive interpretation of the 
notion of doubt and systematically 
require the production of a certifi-
cate of nationality with the inher-
ent constraints for the citizens. 
The Mediator intends to re-exam-
ine this problem with the services 

concerned, and it is possible that a 
document superior to the circular 
be needed. 

sluggishness, 
a factor of insecurity
The law of 12 April 2000 on the 
rights of citizens in their relations 
with the administration stipu-
lates that the absence of a reply to 
a demand two months after said 
demand is made implies rejection. 
But in reality, considering the num-
ber of demands and the processing 
deadlines imposed on some often 
overwhelmed administrations, more 
than two months are often required 
to give a reply to the citizens, with-
out this silence being necessar-
ily regarded as a rejection. For the 
citizen, however, this sluggishness 
in decision-taking and the lack of 
information on the progress of the 
procedure creates insecurity and 
can become prejudicial. What to do 
in the meantime? File an appeal on 
the assumption that the demand has 
been rejected? Do nothing, and risk 
receiving a rejection later? Some 
projects cannot wait several months 
to be carried out… For example, 
the Commission in charge of visa-
rejection-related appeals takes on 
average fifteen months to examine 
a case, due to the high number of 
requests and the staff assigned to 
this service. In this case, the Media-
tor of the French Republic makes 
it possible for those concerned to 
know the status of their request and 
adjust their behaviours and plans 
accordingly.  

The lack of promptness may also 
become manifest in the legal field, 
more especially in the handling of 
complaints. Although the Media-
tor of the French Republic is not 
empowered to intervene in on-
going court proceedings or litiga-
tion between private persons, his 
help may be sought in terms of com-
plaints. In fact, complainants must 
be informed, in accordance with the 
stipulations of the Code of crimi-

nal procedure, about the decisions 
taken on their complaint so as to 
guarantee their rights. For instance, 
it is on the date of notification about 
closure without follow-up that starts 
the deadline for filing other appeals, 
like summons, referring the case to 
the State prosecutor, filing a lawsuit 
as plaintiff. 

At the heart of individual freedom is 
the freedom to marry the person of 
one’s choice. In most cases, you only 
need to go to your town council. 
However, the formalities and rules 
governing marriage become compli-
cated when a French citizen wishes 
to marry a foreigner in another 
country. The law of 14 November 
2006, which became applicable on 
1st March 2007, introduced the obli-
gation for any such French citizen 
to obtain a marriage aptitude cer-
tificate from the relevant French 
consulate. This document is issued 
after fulfilling the formalities of pub-
lishing bans prior to the marriage. 
In practice, following a request to 
publish bans, the consular authori-
ties, after examining the file, pub-
lishes it and issues the marriage 
aptitude certificate, with the pos-
sibility for the future spouses to be 
interviewed, which for the French 
spouse will be done via the civil-sta-
tus official of his town of residence. 
During the interview, the reality 
of the future spouses’ intention 
to marry will be checked through 
questions basically about both par-
ties’ knowledge of each other’s life. 
In principle, respecting these proce-
dures will facilitate, after the mar-
riage, its registration in the French 
consulate’s civil status register, and 
make it easier for the foreign spouse 
to obtain a visa. However, the help of 
the Mediator of the French Republic 
has been sought for a certain num-
ber of cases in which future spouses 
had encountered some difficulties, 
either to obtain the marriage apti-
tude certificate or, after the mar-
riage, to obtain a visa for the foreign 
spouse. 
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Mr	G.	started,		in	May	2009,	all	
the	procedures	for	his	marriage	in	
Morocco	with	Miss	Y.	After	inter-
viewing	the	future	spouses,	the	
consular	authorities	informed	them	
that	the	certificate	would	be	issued	
within	two	months.	The	marriage	
was,	therefore,	organised	for	the	
end	of	October.	In	the	absence	of	
information	at	the	beginning	of	
August,	Mr	G.	contacted	the	con-
sular	authorities,	which	informed	
him	that	there	was	some	doubt	
about	the	validity	of	the	marriage	
and	that	his	file	would	be	submit-
ted	to	 the	public	prosecutor	of	
nantes	for	approval.	In	reality,	it	
was	only	sent	to	the	prosecutor’s	
office	in	October	2009…	Because	
of	this	delay,	the	celebration	of	the	
marriage	was	postponed	to	a	later	
date.	

Although the issuing of a marriage 
certificate in advance is supposed 
to facilitate the registration on the 
civil status registers in France and 
enable the future spouse of the 
French citizen to obtain a visa, this 
is not always the case. The ser-
vices of the Mediator of the French 
Republic have had to deal with sev-
eral cases which give the impression 
that the issuing of this document 
does not exclude future difficulties. 
In at least two cases, the marriage 
aptitude certificate was delivered, 
not by the consulate itself but after 
a decision of the public prosecutor 
of Nantes, consulted by the con-
sular authorities which had indi-
cated some doubts about the future 
spouses’ intention to get married. 
Once its authenticity determined 
through examination, the certifi-
cate was issued and the marriage 

took place. Nevertheless, in both 
cases, the consular authorities had 
again expressed some doubts when 
the marriage was to be recorded in 
the civil status register, and again 
consulted the public prosecutor’s 
office in Nantes. 

from silence 
to breakdown of dialogue
When the administration hides 
behind silence, justified or not, the 
situation often ends up in a dead-
lock. Dialogue is then broken and 
restoring it becomes particularly 
difficult, despite constant efforts by 
the Mediator of the French Republic 
in this respect. Although it is always 
possible to try to restore dialogue, 
via the correspondents of the Medi-
ator of the French Republic in the 
different organisations or even via 
the relevant authorities, one must 
often wait until the end of the pro-
cedure cited by the administration 
in question to justify the deadlock. 
A typical example is the case of 
Mr B.

Mr	B.,		a	holder	of	an	Algerian	resi-
dent	card,	applied	at	the	social	secu-
rity	office	(CAF)	for	family	allow-
ances	because	of	his	three	children	
who,	since	18	november	2003,	had	
been	issued	the	travel	document	
for	foreign	minors	(DCEM).	The	
social	security	office	rejected	his	
application;	on	12	December	2005,	
he	referred	the	matter	to	the	ami-
cable	settlement	commission	(CRA)	
which	on	7	February	2006,	decided	
in	favour	of	paying	the	requested	
allowances,	citing	the	jurisprudence	
of	the	appeal	court	according	to	
which	the	DCEM	validated	the	regu-
larity	of	the	arrival	and	stay	of	chil-
dren	in	France.	This	decision	was,	
however,	overturned	by	the	regional	
department	of	health	and	social	
affairs	(Drass),	on	24	March	2006.	
Mr	B.	then	contested	this	reversal	
before	the	social	security	tribunal	
(Tass)	and	sought	the	help	of	the	
Mediator	of	the	French	Republic.	
The	Institution’s	objection	was	met	
with	a	flat	refusal	from	Drass,	which	
explained	that	since	a	hearing	had	
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been	fixed	for	5	June	2009,	it	could	
not	intervene	on	this	case	before	
the	decision	of	the	court.	

It is important to note that as from 5 
April 2010, silence will no longer be 
an answer in at least one area: that 
of visas. A Community regulation, 
which obliges the relevant authori-
ties of Schengen member States to 
indicate the reason for not issuing 
short-term visas and to reply within 
fifteen days, will become applicable 
as from this date. However, despite 
this progress, the services of the 
Mediator of the French Republic 
are expecting a lot of complaints in 
this connection, until the relevant 
administration starts applying this 
new regulation systematically. 

increasingly contested rulings
For years now, the French society 
has become “lawsuit-happy”. Filing a 
lawsuit has become part of everyday 
life: citizens are increasingly asking 
the court to decide over disputes 
concerning the least aspects of their 
life, and are asking the State to rule 
in their favour. But then accepting 
court decisions is another issue; 
there is a step that many of them 
have not yet taken. Some citizens do 
not hesitate to seek the help of the 
Mediator of the French Republic, 
citing as argument a malfunction 
in the public service of the judiciary 
when a ruling is not in their favour, 
and even go as far as questioning the 
action of some magistrates or law-
yers. They, thus, forget that Article 
11 of the law of 1973 forbids the 
Mediator of the French Republic “to 
intervene in any court proceed-
ing or to question the validity of 
any court decision”. 

in the medical field, 
rejecting treatment hazards
In the medica l f ield, tensions 
between complainants, on the one 
hand, and hospitals and doctors, 
on the other hand, are significantly 
increasing as risk-tolerance rates 
decrease. 

Unfortunately, zero risk is as impos-
sible to achieve in this field as in 
other fields. Now, although this real-
ity is collectively accepted, it is not 
on the individual level, in the face 
of a concrete personal case. When a 
patient or his family asks for media-
tion, regardless of the level, it goes 
necessarily through a phase: distin-
guishing between complication and 
hazard, between hazard and wrong-
ful medical accident. Any difference 
between what was expected by the 
medical corps and what was under-
stood by the patient does not con-
stitute a medical accident. However, 
these different notions are confus-
ing to the complainants, who only 
remember their damage. The Medi-
ator of the French Republic is, for 
example, often contacted by people 
complaining about some complica-
tions, sometimes, it is true, of sever 
inflammations, relating to a radio-
therapy they had been subjected 
to, whereas they have been cured 
of cancer thanks to this treatment. 
These persons then explain that, if 
they had known about this risk of 
complications, they would not have 
accepted radiotherapy. 
The services of the Mediator of 
the French Republic, thus, notices 
a delay in the information given to 
users about the avoidable or unavoid-
able character of an event, especially 
in this field of radiotherapy. There-
fore, before any treatment is given, 
information provision should be 
improved, and a more rigorous atti-
tude adopted. For the organisation 
of the unique meeting which makes 
it possible to give all the necessary 
information and explain the choices 
to the patient, surgeons could take 
as example the pre-anaesthesia 
consultations, which seem better 
organised. The Healthcare Safety 
and Security Unit has had to deal 
with some cases where the patient’s 
reaction was all the more violent 
that this special meeting had been 
held by a surgeon whereas the inter-
vention had finally been performed 
by another surgeon. 

For the Mediator of the French 
Republic, the law of March 2002 
has still not been well understood, 
whereas it created equity by recog-
nising the hazard and organising its 
compensation. In this incomprehen-
sion there are probably some traces 
of the consequence of the scandal of 
the so-called contaminated blood: 
since then, the expression “respon-
sible but not guilty” is wrongly con-
sidered as a refusal to accept the 
consequences of an accident. The 
notion of responsibility without 
fault, which is, however, part of our 
law, is not understood and, there-
fore, badly accepted. 
Finally, it is noteworthy that the 
increasing media coverage of medi-
cal accidents, a relatively recent 
phenomenon, is a source of tension. 
Accidents are probably not deplored 
more today than before, but the 
media and public opinion, once 
alerted, tend to overreact. Here 
again, one can see the consequence 
of scandals like that of contami-
nated blood or growth hormone, or 
even more recent radiotherapy inci-
dents. K
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pacifying relations,  
easing tensions:  
the mediator’s contribution

listening, supporting and educating: in the face of distress, violence, 
solitude, feeling of injustice, and mistrust, the action of the Mediator 
of the French Republic, marked by humanity, is already a first answer. 
His role is also to act and encourage action. Whereas public policies 
consist more and more often in managing fears and giving priority 
to emotions, the Mediator of the French Republic uses his privileged 
position of social observer to explore and analyse the public field, in 
order to continuously propose to the legislator some ways to develop 
and improve existing laws. 

•••

some answers to the call for “community life”  p. 40
MEDIATInG	TO	PROMOTE	LISTEnInG	AnD	DIALOGUE p. 40
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It is interesting to note that the 
 Mediator of the French Republic is 
often obliged to perform a “global 
mediation”. A typical example 
thereof is complaints about tax 
adjustments, which constitute a 
huge proportion of the cases in 
the sector. In a particularly strik-
ing case, settling the conflict high-
lighted a problem of procedure, lack 
of proof and lack of grounds for pen-
alties; therefore, it called for a global 
mediation. 
Far from being limited to taxation 
matters, the need for this type of 
mediation has been felt by all the 

services of the Mediator of the 
French Republic. 

Immediately		after	the	publica-
tion	of	law	1772	of	30	December	
2006	on	water	and	aquatic	envi-
ronments,	Voies	navigables	de	
France	(VnF)	(a	French	maritime	
organisation)	considered	as	illegal	
the	tacit	renewal	of	the	permit	to	
occupy	public	rivers.	
VnF	thus	proposed	to	all	owners	of	
living	boats,	until	then	authorised	
in	Paris,	to	grant	them	a	temporary	
stay	permit	until	31	October	2007,	
while	waiting	for	a	reply	from	the	

city	of	Paris	concerning	the	demar-
cation	of	parking	areas	for	more	
than	one	month.	
Since	the	project	of	demarcating	
these	areas	was	still	being	exam-
ined,	the	VnF	decided	to	renew	
these	authorisations	till	30	Janu-
ary	2008	for	some,	and	till	31	March	
for	the	others.	At	the	end	of	these	
periods,	since	the	city	of	Paris	
had	still	not	announced	its	deci-
sions,	the	VnF	considered	that	the	
barge	owners	parked	illegally	and	
decided	to	charge	them	parking	
fees	with	increment,	in	accordance	
with	Article	L.	2125-8	of	the	general	

pacifying relations, 
easing tensions:  
the mediator’s contribution

some answers to the demand for community life 
Paradoxically,	the	rising	distrust	towards	public	authorities	and	the	institutions	that	represent	them	
is	accompanied	by	the	citizens’	ever	increasing	demand	for	more	protection	and	regulation	on	the	part	
of	the	State.	The	Mediator	of	the	French	Republic,	a	neutral	authority,	has	developed	considerable	
expertise	in	the	legislative	and	regulatory	fields	and	acquired	profound	knowledge	of	the	French	
administrative	landscape,	which	makes	him	an	important	player	in	the	public	sphere	and	enables	
him	to	effectively	help	reduce	social	tensions,	create	solid	links	of	trust	between	administrations	
and	citizens	and	refocus	public	action	on	general	interest.		

For	this,	the	Institution	has	unequalled	human	resources:	281	voluntary	delegates	who	represent	it	
throughout	France.	To	ease	tension,	nothing	is	as	good	as	the	attention	of	a	person	physically	present	
and	available.	The	citizen	talks	freely	to	a	person	who	receives	him	and	who	devotes	to	him	all	the	time	
necessary	for	his	case.	What	is	more:	this	delegate	has	also	developed	a	network	of	duly	identified	and	
easily	accessible	contacts	in	each	organisation	where	the	citizens	encounter	some	difficulties.	

Reintroducing	a	human	dimension	in	the	administrative	wheels	is	the	key	to	a	successful	mediation.

mediating to promote attention and dialogue



annual report 2009

OOO

mediator of the french republic 41annual report 2009

Code	on	public	property.	It	was	only	
after	the	decision	of	the	city	of	Paris	
was	received,	early	June	2008,	that	
they	were	offered	some	temporary	
lease	contracts,	valid	from	1st	June	
2008	to	31	March	2013,	and	the	
increased	fees	were	stopped.	
After	the	intervention	of	the	Media-
tor	of	the	French	Republic,	espe-
cially	the	physical	mediation,	which	
brought	together	in	spring	2009,	the	
services	of	the	VnF	and	those	of	the	
Mediator,	the	VnF	decided	to	extend	
until	30	June	2008	the	temporary	
measures	that	society	had	adopted	
to	apply	Articles	69	and	70	of	the	law	
of	30	December	2006,	and	to	propose	
parking	permits	to	the	occupants	
concerned;	based	on	these	permits,	
a	new	invoice	would	be	issued	with-
out	increment,	thus	resulting	in	the	
cancellation	of	the	debts	stemming	
from	the	occupation	without	permit	
until	30	June	2008.	
Thus,	regular	occupants	of	public	
rivers	were	not	penalised	by	the	
absence	of	decision	from	the	city	
of	Paris	concerning	barge	parking	
areas,	a	decision	required	by	law,	
even	though	it	is	the	VnF	that	issues	
and	manages	lease	agreements	on	
the	public	domain.	

On the other hand, the amicable 
settlement of an individual con-
flict sometimes has a global effect. 
Although the individual decision 
taken by the administration at the 
initiative of the Mediator of the 
French Republic may not serve as 
jurisprudence - since he is not a judi-
cial authority -, the reaction thereto 
applies to all taxpayers in the same 
situation. The Mediator asks the 
minister, in the name of equity, to 
adapt the situation of all the persons 
concerned to that of the requestor 
whose situation has just been modi-
fied. This is what happened, for 
instance, in the already cited case 
of mobility allowance: the minister 
has given instructions for all the 
rectifications, which concerned 
tens of thousands of persons, to be 
abandoned. The same thing applies 
to cases of retired miners, this time, 
with thousands of cases. 

extending mediation
In 2009, the Mediator of the French 
Republic and his services adopted 
the same working methods as 
those applied in the field by his del-
egates, in order to increasingly take 
account of the need to listen and for 

dialogue in each mediation action. 
Thus, physical mediation, i.e. real 
meeting between the complainant 
and a representative of the Media-
tor, or between several persons 
under his arbitration, has played 
a particularly important role in 
some cases. Although it sometimes 
made it possible to find a solution, 
it first of all and, above all, helped 
to restore some links between the 
administrations concerned and to 
bring together at the same place the 
parties involved in a case around a 
well identified objective, which is a 
prerequisite for restoring dialogue. 
Mediation may not always be used 
to find an immediate and concrete 
solution to the problem raised; still 
it helps bring back the citizen’s 
problems to the attention of each 
administration, which is already a 
victory in itself. 

While	she	was	a	minor,		Miss	x	
inherited	from	her	father’s	com-
pany	A.,	which	operated	a	barge-
tearing	site	and	was	placed	under	
guardianship.	her	father	had	died	
while	a	renewal	of	the	agreement	
on	temporary	occupation	(COT)	of	
the	public	river	was	waiting	to	be	
signed	with	the	VnF.	Another	com-
pany,	B.,	partner	of	company	A.,	
had	quickly	declared	to	the	notary	
public	in	charge	of	succession	its	
desire	to	continue	running	the	site.	
This	latter	had	then	contacted	the	
VnF	officials	to	obtain	an	extension	
of	the	occupation	agreement	as	
well	as	the	approval	of	the	opera-
tion,	in	order	to	transfer	company	
A.	to	company	B.	In	the	absence	
of	any	progress	in	the	takeover	
file,	despite	several	attempts	by	
the	notary	public,	company	B.	and	
the	Chairman	of	the	departmental	
council	of	Seine-Maritime,	this	lat-
ter	was	obliged	to	refer	the	matter	
to	the	guardianship	judge	since	the	
delay	in	the	processing	of	the	case	
was	having	some	consequences	
extremely	prejudicial	to	Miss	x.’s	
interest.	Despite	that,	company	A.	
had	still	not	been	issued	with	any	



42 annual report 2009

OOO

PACIFYInG	RELATIOnS,	EASInG	TEnSIOnS:		COnTRIBUTIOn	OF	ThE	MEDIATOR	OF	ThE	FREnCh	REPUBLIC
SOME ANSWERS TO THE CAll FOR “COMMUNITy lIFE”

annual report 2009

COT	or	operation	approval,	thereby	
preventing	its	activity	from	being	
taken	over	by	company	B.	Moreover,	
a	fine	was	imposed	on	company	A.	
for	occupying	the	river	without	per-
mit,	and	Miss	x	was	asked	to	pay,	
as	heir,	the	sum	of	52,181.81	euros	
occupation	fee.	Moreover,	the	pre-
fect	 informed	Miss	x	about	her	
responsibility	concerning	the	res-
toration	of	the	site.	Since	the	last	
steps	taken	by	the	notary	public	
and	Miss	x’s	lawyer	did	not	receive	
any	response,	Miss	x.,	now	an	adult	
and	deprived	of	an	asset	which	was	
turning	into	a	considerable	liability,	
sought	the	help	of	the	Mediator	of	
the	French	Republic.	At	a	first	meet-
ing,	the	VnF	made	it	known	that	a	
call	for	tender	concerning	the	take-
over	of	the	site	had	been	written	but	
could	not	be	reasonably	published	
since	it	had	little	chance	of	suc-
ceeding.	In	fact,	the	difficulty	of	the	
case	lay	in	the	fact	that	the	site	was	
enclosed	and	the	town-planning	
documents	of	the	two	towns	con-
cerned	were	not	clear	about	the	
possibility	to	maintain	on	this	site	
an	installation	classified	as	an	envi-
ronmental	protection	site,	espe-
cially	as	the	towns	seemed	to	tend	
towards	a	“green	park”	project.	
nevertheless,	at	a	second	meeting,	
attended	by	the	towns	concerned,	
it	was	agreed	that	the	VnF,	which	
planned	to	rehabilitate	the	site	in	
order	to	create	a	model	shipyard,	
should	create	strict	specifications,	
with	noise	control	as	well	as	a	pol-
lution	assessment,	and	that	both	
towns	would	examine	this	project.	
Since	discussions	about	the	future	
of	the	site	previously	run	by	com-
pany	A.	have	again	been	resumed	
with	the	towns,	the	Mediator	of	the	
French	Republic	has	sent	a	recom-
mendation	in	equity	to	the	chairman	
of	the	VnF	with	a	view	to	obtaining	
a	cancellation	of	the	fees	required	
from	Miss	x	for	occupation	without	
permit,	and	the	payment	of	the	site	
restoration	cost	by	the	VnF.	

By giving priority to direct contact 

with the parties concerned, the 
Institution often prevents conflicts 
as shown in the example below: 

Mr	P.,	a	farmer		in	Ille-et-Vilaine,	
notifies	the	delegate	about	a	dis-
agreement	between	him	and	the	
town	council	of	B	since	the	signature	
of	a	decision	forbidding	the	move-
ment	of	vehicles	weighing	more	
than	3.5	tonnes	on	the	road	leading	
to	one	of	his	plots.	now,	this	prohi-
bition,	sought	for	by	the	inhabitants	
of	the	town,	made	it	impossible	for	
the	complainant	to	access	his	farm	
in	order	to	work	there,	thus	result-
ing	in	some	economic	losses	for	his	
business.	
he	had	informed	the	city	council	
about	this	situation,	but	this	latter	
had	withheld	its	decision,	explaining	
that	this	decision	had	been	taken	for	
the	safety	of	the	village	and	told	the	
complainant	that	another	access	to	
his	farm	was	possible.	
now,	Mr	P.	claimed	that	this	sec-
ond	access	violated	some	prohibi-
tions	concerning	the	transporta-
tion	of	pollutants	which	must	be	
respected,	and	that	this	proposal	
was	not	acceptable.	
The	delegate	then	asked	for	an	
appointment	with	the	mayor.	The	
mayor	vehemently	confirmed	the	
reasons	for	this	decision,	especially	
the	safety	of	users.	nevertheless,	
he	was	ready	to	bring	together	all	
the	parties	involved	in	order	to	find	
a	solution	and	promised	to	keep	the	
delegate	informed	about	the	out-
come	thereof.	Shortly	thereafter,	
he	sent	him	a	copy	of	a	new	decision	
modifying	the	previous	one	and	
allowing	Mr	P	to	access	his	farm.	So	
Mr	P.	was	satisfied	and	abandoned	
his	intention	to	file	a	lawsuit	with	
the	administrative	court.	

reinforcing the 
complementarity 
of existing systems
If there is a field in which physical 
mediation has been successful, it is 
that of healthcare. The Healthcare 
Safety and Security Unit (P3S) of 

the Mediator of the French Republic 
has developed continuous orienta-
tion of users towards local media-
tion structures (the CRUQPCs, 
commissions in charge of relations 
with users and quality of treat-
ments) and regional (mediation) 
structures (CRCI, regional commis-
sions for arbitration and indemnifi-
cation).  About 30% of the requests 
received by the P3S were imme-
diately processed by its dedicated 
centre because they consisted of 
information or orientation requests 
to these bodies. 
For more complex matters, the Medi-
ator of the French Republic, whose 
help is sought by users – and, it must 
be underlined, in about 15% of the 
cases by healthcare professionals 
(hospital directors, doctors, etc.) – 
strives to settle them rationally and 
not passionately, mostly through 
physical mediation. When a tele-
phone conversation, often long, with 
the patient does not help to deter-
mine for certain whether it is a nor-
mal complication or normal evolution 
of the patients illness considering his 
medical history, the P3S doctors ask 
for a copy of the file to carry out an 
in-depth analysis based on medical 
records. After examining the file and 
with the patient or family’s consent, 
the Mediator of the French Republic 
contacts the medical team concerned 
and proposes a medical mediation. 
Indicating the questions raised about 
this patient’s treatment, the services 
of the Mediator of the French Repub-
lic propose to send over the coordi-
nating doctor and a specialist in the 
field concerned to discuss the case 
with the team and analyse the entire 
treatment. This exchange must help 
detect possible malfunctions, deter-
mine the points to improve and the 
measures to take to avoid similar 
incidents in future. 
This first physical mediation is consid-
ered by healthcare professionals not as 
a new source of constraints but as an 
opportunity to learn and make some 
improvements: this is the positive use 
of an error to progress. 
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Mrs	V.,	aged	37,		gave	birth	to	a	baby	
girl.	Very	quickly,	the	baby	started	
showing	some	symptoms	of	serious	
heart	problems.	The	child	died	five	
days	after	her	birth,	of	extremely	
serious	congenital	heart	disorder.	
her	parents	contacted	the	health-
care	Safety	and	Security	Unit	of	the	
Mediator	of	the	French	Republic	to	
complain	about	non-detection	on	
scan	of	foetal	heart	malformation.	
The	analysis	of	the	obstetric	record	
was	entrusted	to	the	Unit’s	medical	
team.	It	concluded	that	the	fœtus’	
heart	had	not	been	examined	with	
all	the	required	methodological	
rigour	and	by	an	ultrasound	doc-
tor	who,	confronted	with	some	dif-
ficulties	during	the	examination,	
had	failed	to	refer	the	case	to	some	
more	competent	third	parties.	Ante-
natal	detection	of	heart	disorders	is	
still	difficult	today,	and	20	to	40%	of	
serious	congenital	heart	disorders	
are	not	detected	on	the	ultrasound	
scan.	The	P3S	medical	team,	there-
fore,	met	with	the	doctor	concerned	
to	give	the	recommendations	of	the	
technical	committee	on	ultrasound	
scan	for	prenatal	diagnosis	as	well	
as	on	the	need	to	seek	the	help	of	
more	experienced	colleagues	in	
situations	deemed	difficult.	The	
team	also	pointed	out	that	although	
the	detection	of	heart	disorders	
does	not	yet	seem	to	improve	the	
survival	and	quality	of	life	of	unborn	
children,	it	at	least	allows	serious	
prenatal	maintenance	with	well	
informed	parents,	who	may	thus	
hope	to	be	accompanied	in	their	
choice	of	medical	termination	of	a	
pregnancy	or	optimal	care	at	birth.	

The purpose of the first physical 
mediation is also to prepare for 

a second one, this time with the 
patient or his family. To be suc-
cessful, this ultimate meeting can 
only be organised after a prior dis-
cussion and collective reflection 
between healthcare professionals. 
Thus a common vision of the case 
can emerge and be shared between 
the Healthcare Safety and Security 
Unit (P3S) of the Mediator of the 
French Republic and the medical 
team concerned. It is on this con-
dition that a corrective action can 
later be proposed to the victim or 
his family. 
The P3S, thus, handled successfully 
more than sixty physical mediations 
in 2009. 

the increasing need 
for networking in reform 
proposal tasks
The reform proposals made by the 
Mediator of the French  Republic 
aim at a law or regulation, or a 
circular, whose application poses 
some problems with the general 
public or with the working of an 
administration, when these behav-
iours or provisions are the source 
of iniquity or obvious injustice, 
either because they allow the exis-
tence of a legal vacuum, or because 
their impacts have been wrongly 
assessed. Far from contenting itself 
with denouncing the malfunction, 
the reform proposal made by the 
institution also explains as pre-
cisely as possible the provision that 
should replace the existing text. 
Apart from the proposal emanating 
from the Institution itself, reform 
proposals sent to the institution 
come from all classes of civil soci-
ety. The reform service may be 
sought by members of parliament, 

magistrates, lawyers, administra-
tions themselves or associations. 
However, it is often the delegates 
who make it possible to detect 
some malfunctions thanks to their 
presence in the field, or the exami-
nation sectors through individual 
complaints which are impossible to 
see through. 
Once alerted, the Reform section 
starts some investigations and in-
depth legal and technical analyses. 
It then remains to convince the 
political decision-makers so the 
reform proposal can know a legisla-
tive or regulatory extension. 
To this end, the work of the Medi-
ator of the French Republ ic is 
increasingly based on networking. 
In view of the difficulties encoun-
tered to have these reform propos-
als taken into account (absence 
of reply form ministries, collapse 
of inter-ministerial work groups, 
financial inadmissibility of parlia-
mentary amendments, etc.), the 
Mediator of the French Republic 
has chosen to diversify his meth-
ods of intervention in order to push 
through or bring to the attention 
of a wider public the problems he 
highlights. He strives to organ-
ise the debate himself by bring-
ing together the different parties 
concerned (associations, public 
organisations, magistrates, law-
yers, members of parliament, rep-
resentatives of ministries, etc.) in 
order to make a diagnosis and work 
out some solutions which will then 
be supported or accepted by the 
participants. 

Thus, in 2009, some round tables 
were held under the chairman-
ship of the Mediator of the French 
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OOO Republic, especially on the legal 
status and existing problems of 
children received within the frame-

work of kafala, or even the status 
of the reform of subrogation rights 
of third-party payers concerning 

the amount of indemnities paid to 
victims of physical injuries. He also 
organised some work groups on the 
status of stillborn babies, PACS-
related improvements and access 
by people suffering from mental 
deficiencies or chronic infections 
to employment assistance. 

Moreover, some conferences were 
organised by the Mediator at the 
National Assembly on medical and 
legal expertise, amicable indemni-
fication of medical accidents as well 
as the problem of consumer credit 
and excessive debts. 
To promote h is proposals and 
share his expertise, the Mediator 
of the French Republic also held 
regular meetings with ministers 
in the course of the year, and was 
auditioned by work groups and 
parliamentary commissions. He 
was, thus, auditioned concerning 
the draft law on the reform of con-
sumer credit, for the preparation 
of the law on hospital reform and 
patients, healthcare and territories. 
He was equally auditioned about 
the draft law instituting a system 
of indemnifying victims of French 
nuclear tests, within the frame-
work of debates on the indemnifi-
cation of asbestos victims, about 
the modification of PACS couples, 
w ith i n the f ra mework of the 
amendment of bioethics laws, and 
within the framework of prepara-
tions for the creation of a Human 
rights defender. 

In order to place the human being 
at the heart of relations between 
admin istrat ions and cit i zens, 
reinforcing the links between the 
Mediator of the French Republic 
and the different organisations 
that make up the French admin-
istrative landscape has become 
a priority for Jean-Paul Delevoye 
over the years. Thanks to the cases 

they handle and the contacts they 
create, the services of the Mediator 
of the French Republic maintain 
and develop a network of interlocu-
tors, enter into partnerships, with 
the idea that privileged relations 
will rapidly bring in answers to the 
citizens who seek the help of the 
Mediator of the French Republic. 
Prime among the partnerships 

that marked 2009 is the one set up 
through an agreement on 21 Octo-
ber w ith Pôle Emploi.  Before 
Assedic and ANPE were merged 
into the new organisation, the 
Mediator of the French Repub-
lic only had a network of efficient 
and identi f ied contacts at the 
Assedics. To cope with the diffi-
culties encountered while creating 

reinforcing partnerships in favour of citizens

REFORM pROpOSAL: 
from initiation to adoption 

1.	REQUESTInG	FOR	REFORM	
 –  Any private person or corporate body may send a reform proposal 

request to the Mediator of the French Republic. 
 –  The Mediator of the French Republic has a self-referral power  

in this respect. This is enriched, among others, by the cases handled 
by the Examination sections or delegates.

2. ExAMInInG	ThE	REQUEST
via the Reform section, with two possible results.
•	Preparing	a	reform	proposal,	in	case	of:

 –   recurrent malfunction of an administration or public service,
–   inequitable consequences resulting from the application  

of a statutory or legislative standard.
•	Rejection	of	the	request:
when the Mediator thinks, after examination, that the reform proposal 
request sent to him is not justified.

3.		SEnDInG	ThE	REFORM	PROPOSAL	TO	ALL	ThE	MInISTERS	
COnCERnED

4.	SEnDInG	ThE	REFORM	PROPOSAL	TO	PARLIAMEnT
 When it arrives in the parliament, the reform proposal is also 
communicated to the chairmen of the parliamentary commissions 
concerned and to the draftsmen for the draft or proposed laws.

5. FOLLOW-UP	InTER-MInISTERIAL	COMMITTEE
 The Mediator may ask for a reform proposal to be included  
in the agenda of an inter-ministerial committee placed under  
the chairmanship of the minister in charge of State reform. 

6. CLOSInG	ThE	REFORM	PROPOSAL
When the reform proposal is satisfied through an adequate measure 
or, more rarely, when it is rightfully rejected by public authorities,  
the Mediator closes it.



annual report 2009

OOO

mediator of the french republic 45annual report 2009

the network of correspondent, the 
Mediator decided to formalise the 
links between Pôle Emploi and the 
Institution. Signed on 21 October 
2009 by Jean-Paul Delevoye and 
Christian Charpy, director general 
of Pôle Emploi, the partnership 
agreement also redefines the pow-
ers of the national mediator of the 
civil service for employment and 
the modes of collaborating with the 
Mediator of the French Republic. 
It also provides that the delegates 
have a contact in each region. 

Also in 2009, the links between 
the services of the Mediator of the 
French Republic and the Caisse 
interprofessionnelle de prévoy-
ance et d’assurance v iei l lesse 
(Cipav) – a pension fund for liberal 
professionals - were reinforced 
and improved. On the other hand, 
the cases received by the Mediator 
of the French Republic have shown 
that relations between Cipav and 
its affiliates have not known the 
same improvements. 
Collaboration with Agirc (gen-
eral association of supplementary 
pension funds for executives) and 
Arrco (association of employee 
supplementary pension funds) 
was also fruitful. 2010 is expected 
to offer a lot of opportunities to 
intensify and consolidate l inks 
with the Institution. It will also be a 
year to improve collaboration with 
the central office for social secu-
rity organisations (Acoss) and the 
health insurance office for electric-
ity and gas industries (Camieg). 
The team of the Mediator of the 
French Republic was able, for the 
first time in 2009, to use the net-
work of regional health insurance 

offices (Cram) to push forward 
pension-related demands involv-
ing some foreign pension funds. 
Pursuant to an agreement reached 
with the Mediator of the French 
Republic, the national pensions 
fund allows the Social section to 
seek the help of the Crams to pro-
cess this type of case, the num-
ber of which will increase, and to 
reconstitute careers more rapidly. 
Therefore, some partnerships can 
also be set up when the services 
of the Mediator of the French 
Republic have to handle a particu-
lar case. A lot of civil servants are 
paid nursery allowances, through 
their administrations’ social ser-
vices. Within the framework of the 
development of person-oriented 
services, a chèque emploi service 
universel (Cesu) – a check used to 
pay for services rendered by pri-
vate individuals –, pre-financed 
by the employer, has been created. 
The Justice and Agriculture minis-
tries were the first administrations 
that strove most for the success of 
this payment method. Neverthe-
less, civil servants wishing to use 
their Cesu to pay for their nursery 
expenses encountered some prob-
lems in some nurseries, especially 
municipal nurseries, which simply 
rejected this mode of payment. 
To justify their position, the local 
representatives argued that it was 
necessary for them to register with 
the Cesu payment centre to be able 
to accept this payment method, a 
solution that generates costs that 
they refused to bear. 
After an unsuccessful interven-
tion by the finance ministry, and 
in the absence of any answer 
from the social affairs ministry, 

the Institution approached the 
network of social security offices 
(CAF), the main partners of nurs-
eries through registrations, within 
the framework of their healthcare 
and social initiatives. The Insti-
tution proposed to include the 
Cesu payment centre membership 
requirement in the renewal of the 
agreements. At the same time, 
the national social security office 
linked the Mediator of the French 
Republ ic w ith the Agency for 
person-oriented services, which 
became a real partner with which 
he worked to clear the situation. 
Thanks to their joint action in Jan-
uary 2009, the cost of processing 
the Cesus provided by the social 
security organisations to people in 
critical situations has been exempt 
from processing costs, within the 
framework of economic reflation. 
Continuing their work on this case 
all year round, the Mediator of the 
French Republic and the agency in 
charge of person-oriented services 
succeeded in obtaining the adop-
tion of an inter-ministerial decree 
on 19 October 2009, exempting all 
the nurseries from Cesu-related 
costs. 
Relations with the social security 
scheme for liberal professionals 
(RSI) also improved significantly 
in 2009. For the first time, all the 
contacts of the Mediator of the 
French Republic at the RSI met at 
the headquarters of the national 
RSI scheme, in the company of the 
Social section team and the Insti-
tution’s director general. Since 
these contacts were appointed in 
2008 and resumed their function 
this year, 2010 will make it possi-
ble to reinforce their links with the 
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Mediator of the French Republic 
and develop new areas of collabo-
ration. 

Concerning decisions on rights-
creating f inancial matters, the 
joint work, started in the spring of 
2009 at the initiative of the Media-
tor of the French Republic and 
mediators of the education min-
istry and economic ministry, has 
found renewed pertinence. This 
partnership is expected to help 
define a common vade mecum for 
all the administrations in the man-
agement of situations that gener-
ate unwarranted or excessive pay-
ments in order to offer the citizens 
more legal security in connection 
with administrative decisions. 

A further step was taken towards 
the expectations of the Mediator of 
the French Republic, since during 
the last meeting of the work group 
on 1st December, it was agreed that 
a legal reform was required to set 
a clear rule so as to distinguish 
the payment error from the rights-
generating event, fix the complaint 
deadline and determine the level 
of the civi l servant’s bad faith. 
There is also a plan to handle tax 
incidents relating to excess pay-
ments. 
Concerning the right to housing, 
the Mediator of the French Repub-
lic and the minister for housing 
signed a draft agreement at the 
end of December 2009 to guaran-
tee real access to the fundamen-

tal rights of the most destitute 
populations. This draft agreement 
makes delegate Mediators inter-
locutors of associations and of the 
unique referent (person in charge 
of each homeless person) in order 
to give real access to the funda-
mental rights of the most excluded 
persons (social welfare services, 
healthcare benefits, the right to 
housing, domiciliation, etc.). 

Finally, the Mediator also signed 
an agreement with the national 
chamber of bailiffs in the middle 
of December. 

The Institution’s role is to serve the 
entire population, including detain-
ees. The agreement signed on 16 
March 2005 by the Mediator of the 
French Republic and the justice 
minister kick-started a new action 
of the Institution: the creation, on 
an experimental basis, of offices 
of voluntary delegates in prisons. 
The only way to measure the level 
of needs in this area was to allow 
the Institution access to detain-
ees. Thus, ten prisons, comprising 
a total of 7,500 detainees, i.e. more 
than 10% of the French prison pop-
ulation were chosen for an experi-
mentation phase. This phase was 
completed in September 2006 on a 
very positive note. The Mediator of 
the French Republic and the Justice 
minister signed in January 2007 an 
agreement on a gradual generalisa-
tion, until 2010, of detainees’ access 
to delegate of the Mediator of the 
French Republic. 
The implementation of the pro-
g ra m me has a l most come to 
an end. As of 1st January 2010, 
58,770 detainees (including 3,140 
in the overseas territories), i.e. 94% 
of the total number of detainees, 

spread over 164 prisons, have direct 
access to a delegate of the Mediator 
of the French Republic. 60 of these 
prisons have regular office hours 
while 104 others have access on a 
case by case basis. 149 delegates 
(i.e. half of the total members of 
the network) are currently involved 
in the programme. Therefore, the 
Mediator of the French Republic 
actually maintains the objective he 
had fixed: ensuring, before the end 
of his mandate, that all detainees 
have direct access to a delegate. 
Thus, the delegates are often called 
upon to handle various detainee-
related cases, thereby sorting out 
cases which are extremely diverse 
but which all place detainees in 
very harmful situations. 

This	is	the	case	of	Mr	R.,		a	65	year-
old	detainee,	who	had	applied	to	
his	pensions	fund	for	the	payment	
of	his	pension	benefits	in	February	
2008.	To	regularise	his	situation,	
the	fund	asked	him	for	his	identity	
card,	health	insurance	card	and	
bank	account	details.	After	eight	
months	and	several	reminder	let-
ters,	he	finally	succeeded	in	obtain-

ing	his	national	identity	card	and	
health	insurance	card.	Yet,	at	the	
detention	centre,	he	was	still	faced	
with	the	problem	of	obtaining	a	
photocopy	of	his	health	insurance	
card	and	authorisation	to	open	
an	account.	So,	he	could	still	not	
receive	his	pension	benefits.	After	
the	intervention	of	the	Mediator	of	
the	French	Republic	at	the	manage-
ment	of	the	detention	centre,	both	
problems	were	solved.	

Thanks to this field experience, the 
Mediator of the French Republic 
was asked to help in drafting the 
prison law (see page 66). K

mediation is gaining grounds
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The insecurity and pauperisation of 
a part of the population is the main 
source of inspiration for the reform 
proposals made by the Mediator of 
the French Republic. One of the 
Institution’s proposals, described 
in detail in his 2008 report, is first 
to reinforce, in all parts of the civil 
service, the reception and provision 

of information to these populations 
excluded from technology. The Insti-
tution also strives to take account of 
social changes in various areas such 
as family, consumer rights, the need 
for transparency and legal access. 
When the law appears to be incom-
plete, or even inexistent, to protect 
the weakest and restore a relative 

balance between existing interests, 
the Mediator of the French Repub-
lic proposes to political decision-
 makers some modifications to the 
existing law or its application. 
This is the objective of the reform 
proposal concerning the payment 
of family allowances to parents of 
foreign children: the payment of 
family allowances for foreign chil-
dren is subject to double control, 
which aims to ensure the regu-
larity of the stay of the foreigner 
requesting for the allowance and 
that of the entry and stay of the 
minor child for which it is being 
requested. Article L. 512-2 of the 
Social Security Code (CSS) limita-
tively enumerates seven situations 
that give right to family allowances, 
including the situation of children 
arriving within the framework of 
family reunification. 

The Mediator of the French Repub-
lic received a lot of complaints from 
foreign families staying regularly in 
France, whose children living per-
manently with them did not arrive 
in France in accordance with stip-
ulations of the above article. The 
social security offices absolutely 
reject their request for allowances, 
which may be seriously prejudicial 
to these children and their condi-
tion of life. 

proposals for a more humane system
The	rising	precariousness,	insecurity	and	pauperisation	of	a	part	of	the	population	–	situations		
noticed	by	the	Mediator	of	the	French	Republic	and	his	delegates	–	strongly	inspire	the	reform	proposals	
which	he	submits	to	political	decision-makers.	
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In the absence of a response more 
favourable to the interest of these 
children from the public authori-
ties, the Mediator thinks that there 
is the need to modify Article 512-2 
of the CSS in such a way that it is 
possible to regularise the situation 
of the children concerned when it is 
in their own interest. 
By proposing that, he limits himself 
to pointing out the decision of the 
Constitutional Council (decision of 
15 December 2005), which states 
that it is not forbidden to depart from 
the rule according to which family 
reunion can only be requested for 
in connection with children living 
outside France on the date of the 
request. He adds that when, within 
the framework of family reunifica-
tion, the situation of a child already 
living in France is regularised, this 
regularisation must give right to 
family allowances. 
Other actions aim to improve the 
rights of victims of physical injuries 
and the working of indemnification 
systems. 

victims of nuclear tests, 
medical accidents or physical 
injuries
Civilians and servicemen whose 
life had been endangered by the 
French nuclear tests performed 
between 1960 and 1966 in the 
Algerian Sahara desert and in the 
French Polynesia find it very diffi-
cult to have their prejudices recog-
nised and to obtain compensation 
for them. During the presentation 
of the draft law by the Defence min-
istry to sort out this problem, the 
Mediator of the French Republic 
made several proposals to create a 
system of equitable compensation: 
drawing a list of radiation-induced 
illnesses through an independent 
scientific authority, presumption 
of causal relations between the ill-
nesses noticed and the nuclear irra-
diation, payment of full indemnity 
for the prejudices by a specific and 
independent public fund, a compen-
sation right opened to the victim’s 

legal beneficiaries, or even creation 
of a pre-retirement allowance to 
compensate for the shortening of 
the life expectancy of State officials 
whose life has been endangered 
as a result of their participation in 
French nuclear tests. 
In his reply to the Institution, dated 
11 March 2009, the Defence min-
ister expressed his agreement in 
principle on several points: reversal 
of the burden of proof in favour of 
victims, publication of a list of radia-
tion-induced illnesses. However, he 
rejected two proposals: the creation 
of a dedicated public fund and pre-
 retirement allowances. 
A draft law aimed at introducing a 
system of indemnifying victims of 
French nuclear tests was then pro-
posed to Parliament. 
Jean-Paul Delevoye was highly 
involved in this parl iamentary 
debate. The final law was adopted on 
22 December, introducing, among 
others, the recognition of a pre-
sumption of causality between the 
illness and nuclear tests, when the 
conditions defined by law are ful-
filled, compliance with the contra-
dictory procedure and the need for 
the Defence minister to indicate his 
reasons for rejecting some requests. 
The Mediator of the French Repub-
l ic is very pleased about these 
advancements, which tend towards 
a more transparent and impartial 
system. He regrets, however, that 
the right of the victims’ relatives to 
indemnification for their own losses 
is not provided for in the law. He 
hopes that the application decrees 
will quickly be published and that 
they will enable the indemnification 
committee to work independently 
and take account of all the illnesses 
concerned. 

Another main issue on which the 
Mediator of the French Republic 
intervened: improving the ami-
cable settlement of medical acci-
dents, created by the law of 4 March 
2002. This law has fully helped to 
improve the victims’ situation by 

allowing the indemnification of 
medical hazards and facilitating 
the procedures. Nevertheless, this 
measure needs some improvements 
and developments to increase the 
number of victims benefiting from 
it. Therefore, the Mediator of the 
French Republic has submitted the 
following reform proposals to the 
public authorities: extending the 
system access right by bringing 
down the level of damage; allowing 
the national commission on medi-
cal accidents (CNAMed) to use its 
recommendation power to propose 
some definitions of the notion of 
“particularly serious problems in 
the living conditions” (TPGCE); 
improving the compensation of 
“Ricochet” victims, relatives of the 
victim who suffer the effects of the 
medical accident. These measures 
appear essential for victims of medi-
cal accidents who find themselves 
in often tragic situations. 
Moreover, today, the law on physi-
cal injury is not a unified and homo-
geneous law. Its separation is frag-
mented between many procedures, 
sometimes jurisdictional, sometimes 
amicable, with the intervention of 
various players (private insurance 
companies, compensation fund, 
judges). This organisation creates 
considerable iniquities between vic-
tims, and much legal insecurity. It is 
possible to see two victims with the 
same level of prejudice obtain two 
very considerably different compen-
sations, depending on whether it 
had been decided through a legal or 
amicable channel, but also accord-
ing to the geographic location of the 
victims or jurisdictional venue.  
Although the unification of the 
current indemnification proce-
dures seems out of reach, it seems 
possible to propose some common 
methodological tools for all the par-
ties involved in the indemnification 
of physical injuries. Following the 
Dintilhac report, which defined a 
reference nomenclature with a view 
to improving the equality of treat-
ment and legal security of victims, 
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the Mediator of the French Republic 
has made a reform proposal making 
it possible to give a legal force to 
this nomenclature and make its use 
obligatory. This proposal would also 
make it possible to create a national 
database for the indemnification 
of physical injury, in which would 
be recorded all the indemnifica-
tion decisions, both jurisdictional 
and amicable, and would pres-
ent for each decision the grounds, 
amount of indemnity paid and its 
distribution. The Mediator also sug-
gests creating, under the auspices 
of the Justice ministry, a pluralist 
national commission which would 
help spread a global approach to the 
indemnification of physical injury 
and play a regulation role by spread-
ing good practices. 

better consumer protection 
Among other concerns emerging 
among the population, the Media-
tor of the French Republic has been 
devoting his energies to the problem 
of consumer credit for the past five 
years. This easy payment method, 
which is seducing an increasing 
part of the population and compen-
sates for low income, has a down-
side which sometimes plunges the 
consumer into excessive debts. To 
protect those resorting to it, Jean-
Paul Delevoye has made some 
reform proposals several objectives 
of which have been included in 
the law on the reform of consumer 
credit, currently being examined by 
Parliament. Concerning the obliga-
tion to verify the borrower’s credit-
worthiness, the draft law provides 
for the consultation, prior to loan 
granting, the national register for 
incidents pertaining to the repay-

ment of loans to private persons 
(FICP), which must be complied 
with or else the interests will be 
lost. Moreover, the working of this 
register will become more effec-
tive, with a more reactive update. In 
accordance with the wishes of the 
Mediator of the French Republic, 
the maximum period during which 
the names of excessively indebted 
persons are stored in the FICP 
has been reduced to five years for 
people benefiting from the personal 
recovery plan. Moreover, member-
ship of the excessive debt commis-
sion has been extended to a mem-
ber of a social or family association, 
or a lawyer.  
The supervision of advertisement 
has been reinforced, but the Media-
tor of the French Republic continues 

to request that the risks inherent in 
lateness or non-fulfilment of obliga-
tions be included in it. The Parlia-
ment should also add a provision on 
budgetary and financial education. 
The period of reflection has been 
extended to fourteen days, in accor-
dance with European rules. How-
ever, the Mediator of the French 
Republic regrets that the adopted 
law allows the fund to be disbursed 
and be used prior to the expiration 
of this period, which in practice 
makes it ineffective. 
For renewable credit agreements, 
although the draft law mentions 
that each deadline must include 
a min imum reimbursement of 
the borrowed capital, these cred-
its, which are most dangerous for 
excessive debts, are not sufficiently 
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controlled. Without requiring their 
complete prohibition, the Mediator 
of the French Republic thinks that 
it would be better if they were no 
longer renewed tacitly but through 
a written request by the borrower. 
Finally, the Institution is satisfied 
with the work started by the Justice 
minister and Banque de France (the 
central bank of France) concerning 
the communication of information 
between the civil jurisdiction reg-
isters and those held by the com-
mission on the excessive debts 
of private persons. This should 
improve the knowledge of the cases 
and reduce the examination dead-
lines. Beyond this connection, the 
Mediator of the French Republic is 
in favour of an exchange of records 
between the excessive debt com-
missions and the mortgage regis-
try, so the commissions will have 
a maximum of information about 
the building heritage of the parties 
concerned and avoid, if necessary, 
having to sell the property. More-
over, the commissions’ access to the 
vehicle registration system, which 
indicates the number of vehicles 
in circulation, seems necessary in 
order to reinforce the knowledge of 
the requestors’ assets.
The attention of the Mediator of 
the French Republic has also been 
drawn to some excesses noticed in 
the field of bank charges, both in 
terms of clarity and amount. The 
European Commission, through 
the result of the study on financial 
services published on 22 September, 
is also in support of the reflection of 
the Mediator of the French Repub-
lic. Over the past ten years, much 
progress has certainly been made in 
terms of the transparency of these 
charges: tariff-related stipulations 
must be included in deposit account 
agreements; the client must be noti-
fied in advance about their modi-
fication. He is also informed every 
year, through a summary statement, 
about the amount of charges paid the 
previous year. Nevertheless, in the 
current context of economic crises, 

and considering the complaints sent 
to him, the Mediator of the French 
Republic proposed to the govern-
ment some new initiatives that 
protect bank clients better. These 
proposals, fruit of a long reflection, 
concern, first of all, the adoption of 
an official glossary of terms describ-
ing the different categories of bank 
charges and the creation of a gov-
ernment website on which banks 
can display their charges, in form 
of a declaration, just like the site 
“envoidargent.org”. Then there is a 
proposal to extend the sending of a 
summary of bank charges to holders 
of a “livret A” (a savings account), 
since this account is sometimes 
used as a deposit account. Banks 
are also advised to inform the cli-
ent in advance, through an e-mail 
or SMS, if non-recurrent charges are 
debited, to facilitate the rectification 
of the situation. Concerning dud 
checks, there is a proposal to reduce 
the ceiling of rejection charges for 
checks on small amounts, and to 
stop the penalty amount paid to 
Trésor Public (inland revenue). 
Finally, the creation of a category of 
low charges for excessively indebted 
persons is necessary. 
These proposals were sent to the 
ministries concerned in July 2009, 
arguing that the banking sector, 
in which clients often in difficult 
situations and the powerful banks 
confront each other, must be sub-
jected more than any other to strict 
rules that guarantee transparency. 
The Finance ministry showed some 
reservations concerning these 
reforms, except for the measure on 
the penalty payable to Inland Rev-
enue and the moderation of charges 
for excessively indebted persons. In 
October 2009, the Finance minister 
entrusted Marielle Cohen-Branche, 
magistrate at the court of appeal, 
with a mission of analysing and 
making some proposals on the rela-
tions between excessively indebted 
persons and banks. This mission 
will cover, among others, the ques-
tion of bank charges and working 

of accounts. The Mediator of the 
French Republic hopes that his pro-
posals will be taken into account 
this time. 
The action of the Mediator of the 
French Republic has also made it 
possible to correct a shortcoming 
in the decree of 11 September 2002, 
which instituted an account balance 
privileged from seizure (SBI) allow-
ing any person subjected to seizure 
to ask his bank to make available 
immediately, and within one month, 
a “feeding” amount equal to the 
monthly active solidarity income 
(RSA). According to the consumer 
associations and the rare studies 
available, the SBI remained under-
used because, among others, of its 
unknown character and an applica-
tion subject to an express demand. 
The Mediator of the French Repub-
lic has, therefore, asked for the acti-
vation of the SBI to be automatic, so 
it can be applied upon confiscation 
of the bank account, without any 
prior request. Following his inter-
vention, an amendment of the law, 
dated 12 May 2009, on the simplifi-
cation and clarification of the right 
and procedures was adopted along 
this line. This measure became 
effective on 1st August 2009. 
Nevertheless, an application prob-
lem has been noticed: some bank 
networks do not apply the SBI auto-
matically in case of administrative 
opposition for a fine, while waiting 
for an application decree, whereas 
the tax authorities mention the auto-
matic SBI in the notification letter 
on the opposition for the debtor. A 
request for clarification has, there-
fore, been sent to the relevant min-
istry by the Mediator of the French 
Republic. 

television tax exemption: 
an injustice corrected in favour 
of detainees
In 2009, the Mediator of the French 
Republic obtained from the Bud-
get minister to correct an anomaly 
which was prejudicial to a lot of 
detainees. Some delegates working 
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in prisons had alerted the Media-
tor of the French Republic in 2008 
to the shocking difference between 
detainees who had the means to buy 
a television set and were exempt 
from television tax since they were 
not subject to council tax and those 
who rented these same television 
sets from socio-cultural associations 
which were not exempt from said tax 
and then required the detainees to 
pay it. Following an urgent request 
by Jean-Paul Delevoye, the Budget 
minister, through an instruction 
of 10 July 2009, put an end to this 
injustice and exempted the socio-
cultural associations from the tax. 

the painful asbestos case 
The case of employees suffering 
from asbestos related illnesses has 
resulted in a long term mobilisa-
tion of the Mediator of the French 
Republic. Since 2005, based on 
the numerous complaints f i led 
with him, Jean-Paul Delevoye has 
been constantly calling the atten-
tion of public authorities to the 
gaps in the specific pre-retirement 
scheme meant to compensate for 
the reduction of the life expectancy 
of victims of an asbestos-related 
occupational disease, or of people 
exposed to this risk. Provided they 
completely stop their professional 

activities, these persons may, some-
times at 50, have access to an early 
retirement benefit paid to asbestos 
workers (Acaata), created by the 
law on the funding of social secu-
rity for 1999 and which is granted 
to the persons concerned until they 
become eligible for a full pension 
benefit. Initially meant for private 
sector employees, covered by the 
national scheme, this scheme was 
later extended to other profes-
sional sectors (agricultural sector 
employees, public-sector workers 
employed by the Defence ministry, 
sailors, etc.).
The Mediator of the French Repub-
lic has highlighted the difference 
in the rules applied to the health 
insurance scheme that covers 
this allowance and their lack of 
coordination, which lead to a very 
inequitable treatment of asbestos 
victims. This situation is particu-
larly prejudicial to people who, as 
result of changes in their career, 
are affiliated to different insurance 
schemes. Moreover, certain asbes-
tos victims can be deprived of their 
Acaata access right, simply because 
they are affiliated to a scheme that 
does not offer this allowance (civil 
servants, l iberal professionals, 
employees covered by the miner’s 
scheme, etc.) or even because they 
are employed by subcontracting 
firms. This is probably the case of 
an employee working for a subcon-
tractor of an asbestos company and 
who is exposed to the danger like 
the employees of this company, and 
who will not have the possibility to 
benefit from the Acaata system. For 
example, an association complained 
to the Halde, which forwarded its 
complaint to the Mediator of the 
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French Republic. In fact, it concerns 
the mutual insurance coverage of a 
naval company whose employees 
cannot benefit from Acaata since 
this insurance company is not on 
the list of organisations, ports and, 
if applicable, professions, belong-
ing to certain activity sectors in 
which asbestos had been used and 
which had been defined by an inter-
ministerial decree. This decision 
may appear justifiable in accor-
dance with the law of 1999; yet the 
unequal treatment is obvious. 
In view of this situation, the Media-
tor of the French Republic has made 
several reform proposals: extend-
ing the Acaata access right to any 
person recognised as suffering 
from an asbestos-related occupa-
tional disease; including the Acaata 
access right in all the schemes, tak-
ing account of the question of sub-
contracts, or even harmonising the 
conditions for access in the differ-
ent schemes. Despite several offi-
cial reports on this health tragedy, 
which have precisely highlighted 
the gaps in the different systems 
of compensating the victims and 
recommended some improvements 
(including those recommended 
by the Institution), no response 
has been obtained from the Social 
Affairs ministry concerning these 
recommendations. This latter 
sometimes refers to the negotia-
tion between the social partners, 
and sometimes to the conclu-
sions of a new report ordered by 
the government. Thus, during the 
debate pertaining to the draft law 
on the funding of the social secu-
rity (PLFSS) for 2010, the minister 
informed members of parliament 
that he had contacted the Afsset 
(the French organisation in charge 
of healthcare security of the envi-
ronment and at work place) which 
is expected to submit its report 
“in a few weeks time”. Neverthe-
less, Article 119 of law 2006-1640 
on the funding of social security 
for 2007, dated 21 December 2006, 
provided that some decrees must 

review the conditions for granting 
Acaata and the working of the early 
retirement fund of asbestos work-
ers (FCAATA), but these decrees 
are yet to be issued. 
The issue was not resolved either 
in the law on the funding of social 
security for 2009, in which the only 
measure concerning asbestos con-
sisted in cancelling the FCAATA 
contribution of companies “listed” 
to have exposed their employees to 
asbestos. The reasons cited for this 
cancellation were the low yields of 
this contribution and the problems 
they posed to the companies con-
cerned. Finally, during the debate 
on asbestos, within the frame-
work of the PLFSS for 2010, the 
social affairs minister announced 
the publication of a decree which 
must exclude certain salary-related 
indemnities from the payments 
taken into account to determine 
the amount of allocation, despite 
some decisions of the appeal court 
to the contrary. The Mediator of the 
French Republic can only deplore 
this persistent lack of political will 
to apply the recommendations to 
improve the indemnification of 
asbestos victims and put to a stop 
the existing iniquities. A letter sent 
to Mr Darcos on 19 November 2009 
still remains without any reply. 

pacs: recognising foreign 
partnerships and improving 
some social rights
Whereas this year marks the 10th 
anniversary of the PACS (the civil 
solidarity pact), some aspects of 
this system need to be improved, 
especially the recognition of foreign 
partnerships. In fact, several cases 
concerned the following model.

In	December	2007,		a	member	of	
Parliament	had	alerted	the	Mediator	
of	the	French	Republic	to	the	situa-
tion	of	Messrs	G.	and	B.,	American	
and	Danish	nationals	respectively,	
who	were	living	in	nantes	and	had	
previously	signed	a	“union	pact”	
(equivalent	of	PACS)	in	Denmark.	

Since	this	union	was	not	recognised	
in	France,	they	were	not	allowed	
access	to	PACS–related	rights.	So,	
they	decided	to	sign	a	PACS.	now,	
two	foreigners	wishing	to	sign	such	
a	contract	must	produce	several	
civil	status	documents,	including	
a	certificate	of	celibacy	issued	by	
their	country	of	origin.	This	is	not	
possible	for	the	parties	in	question.	
To	obtain	a	certificate	of	celibacy,	
they	need	to	cancel	their	“union	
pact”	and,	thus,	lose	several	of	their	
entitlements	(survivors’	pension	
benefits,	for	instance).	

To end this deadlock situation, the 
Institution proposed, in collabora-
tion with the Justice ministry, a 
reform making it possible to intro-
duce in the Civil Code a rule on con-
flicting laws, such as for marriage, 
recognising that these foreign part-
ners are subject to the rules of form 
and content of the law of the place of 
registration. It would, thus, be pos-
sible to assess the validity of these 
partnerships and the extent of their 
effects in our country. Of course, in 
accordance with the rules of pri-
vate international law, the foreign 
law would be disregarded if it goes 
against public order in France. An 
amendment to this effect was exam-
ined and rejected by the National 
Assembly in October 2008. After 
several procedures, it was finally 
adopted in April 2009. This rule, 
integrated into Article 515-7-1 of 
the Civil Code, sets forth a general 
framework, long expected by the 
legal doctrine and legal practitio-
ners, who then ask that it be applied 
by the different administrations and 
organisations. Two tax instructions 
were published to that effect on 20 
and 30 December 2009. 

Beyond this reform proposal, the 
Mediator of the French Republic 
recommended four other improve-
ments to the law on PACS: introduc-
ing a leave for signing a PACS in the 
private sector, granting a survivor’s 
pension to the surviving partner, 
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paying death benefits to public-sec-
tor civil solidarity partners, modi-
fying the mobility indemnification 
system specific to the mil itary 
(ICM). 
These proposals were sent to the 
ministers concerned in February 
and March 2009. After creating 
some work groups on these issues, 
the first proposal was submitted 
for negotiation between the social 
partners. The second one will be 
examined in 2010 during debates 
on pension, and the decree taking 
account of PACS partners within the 
framework of the ICM is expected to 
be issued at the beginning of 2010. 
Finally, the Mediator of the French 
Republic commends the progress 
made through the decree of 20 
November 2009, which authorises 
PACS partners of civil servants or 
healthcare workers to receive the 
death benefits provided for by Arti-
cle D. 712-19 of the Social Security 
Code. Until then, apart from the 
children of the deceased civil ser-
vant, only the spouse was entitled 
to these benefits. 

the problem of adoption 
approval procedure
The Civil Code authorises adop-
tion by a married couple or by any 
single person above 28 years. The 
mandatory authorisation for adop-
tion is issued by the chairman of 
the departmental council, based 
on the decision of an authorisa-
tion commission. This commission 
gives its decision after a social and 
psychological investigation, which 
must ensure “that the conditions 
offered by the requestor from a fam-
ily, educational and psychological 
viewpoint correspond to the need 

and interest of the adopted child”. 
Despite the legal and regulatory 
changes in the authorisation proce-
dure, aimed at its generalisation and 
simplification, there are still some 
divergences, especially in terms of 
jurisprudence. 
In a ruling of 22 January 2008, 
France was condemned by the 
European Court of Human Rights 
(ECHR), following a Council of State 
decision, incompatible with the com-
bined specifications of Articles 14 
(prohibition of discrimination) and 
8 (right to respect of private life) of 
the ECHR. In this decision, it was 
stated that the homosexual relation-
ship, in which a single person was 
engaged during the examination of 
his adoption authorisation request, 
must be taken into account for the 
need and interest of an adopted 

child. The influence of sexual orien-
tation played a decisive role in the 
request assessment, resulting in a 
difference in treatment. The Coun-
cil of State had ruled on an appeal 
filed by a single person against 
a rejection decision taken by the 
chairman of the Jura departmental 
council on 26 November 1998. Now, 
in February 2009, sexual orienta-
tion was again implicitly used as 
argument to reject the requestor’s 
application. Some justifications can 
be found in this reasoning since the 
French law opens the right to adopt 
a child to any single person, without 
any specifications on the adopting 
parent’s sexual orientation or on the 
need for a referent of opposite sex. 
In view of the obvious refusal by a 
regional authority to comply with 
the European law, the Mediator of 
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the French Republic made a reform 
proposal in order to introduce, in the 
approval procedure provided for by 
the social work and family Code, the 
child’s superseding interest, which 
may not be disregarded in favour of 
subjective evaluations. 
Thereafter, on 10 November 2009, 
the administrative court of Besan-
çon authorised the requestor to 
adopt a child. Still, the need for 
clarification and precision persists. 

reinforcing the legal control 
of legal autopsies 
The Mediator of the French Repub-
lic is also asked to intervene in the 
field of ethics. In this case, his atten-
tion is drawn to the flaws in the 
legal status of legal autopsies and 
the malfunctions which these flaws 
might lead to. 

Autopsy consists in making various 
incisions on a dead body in order to 
examine the internal organs. It is 
said to be “legal” or “medico legal” 
when it is made under legal man-
date within the framework of an 
investigation, especially to deter-
mine the cause of death if unknown 
or suspicious. 
Therefore, according to the report 
presented in January 2006 by the 
inter-ministerial mission on medi-
cal reform, “the absence of a legal 
or regulatory framework is a major 
characteristic of the French legal 
medicine”. Legal autopsies, which 
are a major component of this legal 
medicine, are not governed by 
any specific provision in the Code 
of criminal procedure, whereas 
human samples constitute a par-
ticular measure of investigation 

which would merit some specific 
rules. In fact, autopsy is a violation 
of the integrity of a corpse which 
may be painful to the family of the 
deceased person. 
Like any other measure of investi-
gation and expertise, legal autopsy 
may be ordered by the examining 
magistrate or – more often – by 
the public prosecutor pursuant to 
Article 74 of the Code of criminal 
procedure. Moreover, as indicated 
by the afore-mentioned report, legal 
medicine is only governed by a set of 
circulars (8 in total), non-structur-
ing and badly articulated between 
themselves, whose stipulations are 
scarcely implemented. This lack of 
standardised control is all the more 
surprising since the legal status of 
medical autopsies (conducted for 
healthcare or scientific reasons) 
was clarified by the bioethics law of 
6 August 2004. 
Several cases examined by the 
Institution highlight the problems 
caused by this shortcoming. The 
lack of control over medico-legal 
activities may result in medical 
practices that violate the dignity of 
a corpse, since the body is returned 
in a state that is inconvenient and 
shocking for relatives. Therefore, it 
is necessary to point out that the 
obligation imposed on doctors to 
ensure that a body is restored in the 
best state possible, in accordance 
with Article L. 1232-5 of the pub-
lic healthcare Code, only applies to 
medical autopsies and not to legal 
autopsies. 
Although some legal provisions 
sanction the respect due to the 
dead, it is all about general princi-
ples which do not specially aim at 
legal medicine. There is also a lack 
of specifications concerning the 
conditions on which corpses are 
restored, due to the absence of legal 
specifications on the principles and 
deadlines for this restoration. The 
corpse thus remains at the disposal 
of the legal authority until its release 
is authorised by said authority. This 
situation led to the condemnation 
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of France by the European Court of 
Human Rights (Pannullo and Forte 
ruling of 30 October 2001).
Finally, the problem of the fate of 
human samples is then raised. As 
underlined by the appeal court of 
Toulouse in its ruling of 28 April 
2009 regarding a particularly pain-
ful case brought to the attention of 
the Mediator of the French republic, 
“there is no precise legal provision 
on how to handle samples taken 
during a legal autopsy”.
In fact, these samples are concerned 
by Articles R. 1335-9 to R. 1335-12 
of the public health Code, which fix 
the rules on the disposal of human 
samples. These rules concern only 
the organs or parts taken during 
treatments or similar activities 
(teaching, industrial research and 
production in the fields of human 
and veterinary medicine, as well as 
embalming activities). 
The Mediator of the French Repub-
lic recommends the adoption of 
the following measures: extending 
to legal autopsies the obligation 
imposed on doctors to ensure that 
a body is restored in the best pos-
sible state; transposing into inter-
nal law the ECHR jurisprudence on 
the right of relatives to obtain the 
return of the deceased person’s 
body within an appropriate dead-
line; defining a specific legal status 
for human samples. 
Fol lowing the transmission of 
these proposals to the ministries 
concerned, the Justice minister 
informed the Institution by mail, 
in July 2009, about the initiatives 
taken to sort out the different 
problems detected. A circular has 
been sent out to public prosecu-
tors’ offices in order to harmonise 

the legal autopsy practices and call 
their attention to the need to ensure 
that bodies are returned to families 
in a dignified state. 
Nevertheless, it is still necessary 
to fill certain legal regulatory gaps 
on autopsies, especially regard-
ing the status of bonded biological 
samples and the response that can 
be given to a demand for a return of 
these samples. In his reply, the Jus-
tice minister stated that an inter-
ministerial work group, under the 
auspices of the Justice ministry, 
had been created to define a legal 
framework for these special bonded 
samples. 

the quality of medico-legal 
expertise questioned 
There are recurrent criticisms of 
the quality of medical expertise, 
especially when performed within 
the framework of a legal dispute, in 
which the credibility of justice and 
medicine is called to question.  At 
the end of the collective reflection 
made with qualified personalities, 
the Mediator of the French republic 
submitted to the public authorities 
a reform proposal taking account of 
each stage of the expertise process 
and recommending three objec-
tives: skill, independence, control. 
These recommendations were 
debated upon during a conference 
organised by the Mediator of the 
French Republic at the National 
Assembly on 6 October 2009. 
There is no good expertise with-
out good experts. This is why the 
Mediator of the French Republic 
has recommended to reinforce the 
procedures for selecting experts, by 
reviewing, among others, the meth-
ods of drawing up the national list 

of legal experts, currently under 
the responsibility of the office of the 
appeal court. A national commis-
sion on expertise could be created, 
including, in addition to the magis-
trates and experts, national expert 
companies, representatives of the 
professional orders and organisa-
tions concerned as well as repre-
sentatives of private individuals. 
This list could serve as reference for 
appointing expert doctors both in 
a context of jurisdictional and ami-
cable settlement of the litigation. 
 
To be included on the list, the candi-
date must attest to his qualifications 
and exercise the profession in which 
he claims to be an expert. The com-
mission in charge of drawing the 
national list could participate in the 
continuous training of experts, in 
collaboration with national expert 
companies. The appointment of an 
expert by a judge, outside this list 
or the lists drawn up by the appeal 
court, should be limited to excep-
tional circumstances and must be 
subject to a well-grounded decision. 
Collegiality should be resorted to 
for complex expertise operations. 
Concerning expertise operations, 
the creation of a system of control-
ling the scientific pertinence of the 
experts’ arguments and conclusions 
would be more than useful, as well 
as an evaluation by magistrates of 
the quality of answers given to the 
questions asked. The expert should 
explain precisely his methodological 
procedure and present a preliminary 
report to be subjected to a debate. 
In fact, the respect of the principle 
of contradictory discussion (i.e. the 
fact that during a proceeding, each 
party may discuss the facts and 
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legal resources his adversaries have 
used as argument against him), 
although inherent in a legal debate, 
seems to be insufficiently applied to 
expertise. The parties often find it 
most difficult to specify the meth-
odology and discuss the conclusions 
of the expert. The experts them-
selves regret not having any piece of 
information regarding the status of 
their reports and evaluation thereof 
by the judge and parties to the pro-
ceedings. Moreover, the Mediator of 
the French Republic suggests that 
expertise operations be assessed for 
legal proceedings. 
To prevent conflicts of interests 
from disturbing the expertise and 
marring the entire procedure to 
which it is attached, the Mediator of 
the French Republic proposes that 
a declaration of independence be 
made by the expert at each appoint-
ment. This declaration would com-
plete the oath taken during his reg-
istration to accomplish his mission 
honourably and conscientiously. 
Final ly, the r ight to  expertise 
within the framework of a civil 
legal proceeding is compromised 
by its cost and the rule obliging the 
requestor to make an advance pay-
ment thereof. Transparency and a 
relative harmonisation of remunera-
tion are necessary, since the level of 
tariffs must also correspond to the 
quality and level of complexity of 
the expertise. 

promoting information culture 
in the healthcare sector
Beyond the reform proposals made 
by the Mediator of the French repub-
lic, his action also aims to improve 
on a daily basis, the behaviour of 
the players. This is, for instance, 
the case in the healthcare sector in 
which the Institution is seeking to 
develop within the medical corps a 
culture of reporting incidents and 
accidents, which is still too weak. 
This shortcoming is due to two fac-
tors. First, when they report these 
incidents, the healthcare profes-
sionals do not have any protective 

measures, such that they may be 
afraid that the transmission of this 
information could penalise them, 
and that the report sheet could be 
kept in the patient’s record, or even 
that it could be used by a bad-inten-
tioned person. 
The insufficiency of information is 
also due to the complexity of the 
procedures to follow and the mul-
tiplicity of their addressees. Let us 
assume that a person at a hospital is 
operated upon for hip prosthesis, is 
given a blood transfusion and dies. 
In such a case, it is possible to iden-
tify up to nine possible reports since 
one may suspect a problem of infec-
tion (to be reported to the Health-
care and social affairs department), 
or a problem relating to transfusion 
(French blood authority), or even a 
problem pertaining to the material 
used (Afssaps), etc. Moreover, these 
reports must be made by people 
who do not systematically com-
municate among each other, which 
makes the accident analysis even 
more complex. 
Since no progress is possible with-
out reporting undesirable events 
occurring in hospitals, a system 
ensuring the protection of users 
and which is consistent for the field 
workers should be put in place: 
for healthcare workers, a sort of 
“unique counter” for alert and sur-
veillance. Concerning the return of 
information from citizens, the Insti-
tution’s Healthcare and Safety and 
Security Unit is today the prefigu-
ration of a system of unique coun-
ter. It is the privileged observatory 
for serious undesirable events and 
accidents reported by users. 40% of 
these events reported to the Media-
tor of the French Republic are cases 
pertaining to a prejudice which 
may result in disciplinary actions 
or which may engage the criminal, 
civil or administrative liability of a 
healthcare professional. 
Collaborations with the Health min-
istry, the Healthcare supervision 
Institute, the Afssaps, partnership 
actions with the French Nuclear 

Safety Authority, the rapproche-
ment with the national council of 
the medical association, the national 
association of nurses, the agree-
ment signed with the High Author-
ity on Healthcare are all actions that 
enable the Mediator of the French 
Republic to perform a surveillance 
and alert mission all the more effi-
ciently, since he collects a huge 
amount of information both from 
healthcare professionals and users. 
For taken separately, information 
does not make any meaning, but if 
added up, it can constitute an alert 
for the healthcare authority to an 
event that may endanger a person or 
have an impact on public health. K 
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improving the rights of victims 
of physical injury
The Mediator of the French Repub-
lic has been alerted by various part-
ners who question several aspects 
of the indemnification of victims 
of traffic accidents, introduced by 
the law of 5 February 1985, the so-
called Badinter law. The Mediator 
first organised a conference on the 
system of amicable indemnifica-
tion of medical accidents created 
by the Kouchner law. 
Thanks to these exchanges and 
testimonies which highlight the 
multiplicity and stacking of sys-
tems that generate some iniqui-
ties for the victims, more or less 
properly indemnified and assisted 
according to the system in ques-
tion, a decision has been taken to 
go beyond an occasional reform of 
these particular systems to pro-
pose a more global and consistent 
reform of all the indemnification 
systems for physical injuries. 
Two additional reform proposals 
are, therefore, being prepared: 
one of them proposes to unify the 
methodological tools used by the 
different parties involved in the 
indemnification of physical injury, 
while the other aims to reinforce 

the rights of victims in the differ-
ent systems. 
These proposals are the subject of 
a large-scale consultation among 
the different players concerned 
(associations, magistrates, specia-
lised lawyers, academics, insurers, 
members of parl iament). Some 
important reports have been writ-
ten on these problems: the report 
by Mrs Lambert-Faivre on physi-
cal injury-related rights, or the one 
by the work group headed by Mr 
Jean-Pierre Dintilhac, chairman 
of the honorary chamber of the 
appeal court; this latter had been 
of immense help to the work of the 
Mediator of the French Republic. 
Finally, the proposals of the Medi-
ator of the French Republic are 
in line with the concerns of the 
Parliament since a bill has been 
submitted to the National Assem-
bly by Mr Guy Lefrand “aimed at 
improving the indemnification of 
victims of physical injuries result-
ing from a traffic accident”. 

improving children’s protection
This issue is the subject-matter of 
several proposals still in prepara-
tion or already communicated to 
the public authorities.

➜ situation of children received 
in france according to the 
“kafala” procedure

This matter has been mentioned 
in the earlier part of the report. It 
will be summarised here by saying 
that the Mediator of the French 
 Republic wishes to obtain some 
answers to improve the situation 
of these children of North African 
origin.  

➜ paying family allowances 
to parents of foreign children

The Mediator of the French Repub-
lic intends to obtain some answers, 
both legal and human, concerning 
the problem posed by the refusal 
of social security offices to pay 
allowances to foreign parents liv-
ing regularly in France and whose 
chi ldren under their care had 
arrived in France outside the fam-
ily reunification procedure. 
He first alerted the Labour minister 
to this problem by mail on 11 Febru-
ary 2009 and again on 10 April 2009, 
especially as some rulings had been 
made against the social security 
offices. The letters remained with-
out any answer; this is why a reform 
proposal was sent to the new minis-
ter in October 2009.

main orientations for 2010 
In	2010,	the	Mediator	of	the	French	Republic	intends	to	continue	his	reform	initiatives	based	on		
four	main	objectives:	following	up	new	proposals,	participating	in	the	debates	on	pension,	following	up	
the	execution	of	adopted	proposals	and	paying	special	attention	to	some	old	issues	on	hold	or	which	
have	been	postponed.	

some new proposals to be pursued in 2010
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➜ reforming the adoption 
authorisation procedure 
The mandatory authorisation for 
adoption, provided for in Article 
353-1 of the Civil Code, is issued by 
the chairman of the departmental 
council, based on the decision of an 
authorisation commission. 
To end the jurisprudence-related 
controversies and the differences 
noted between the departments, 
the Mediator of the French Republic 
has made a reform proposal in order 
to introduce, in the approval proce-
dure provided for by the social work 
and family Code, the child’s super-
seding interest, which may not be 
disregarded in favour of subjective 
evaluations. 

➜ taxes on successions 
and donations concerning simple 
adopted children

Unlike the tax scheme applicable to 
people adopted in a plenary manner, 

whose situation is similar to that of a 
child born in the family concerned, 
a simple adopted child is considered 
as a foreigner in terms of taxation, 
with regard to his adoptive family. 
This is why at a time when reflec-
tions are being made on making the 
French adoption system more effec-
tive and coping better with the huge 
diversity of family situations, the 
Mediator of the French Republic is 
proposing to make some changes to 
the existing rules in order to reduce 
the inheritance taxes that must be 
paid by simple adopted children 
without going as far as bringing 
their scheme into line with that of 
plenary adopted children. 

improving the protection 
of disabled adults
One year after the entry into force 
of the law of 5 March 2007 on the 
legal protection of adults, for which 
the Mediator of the French Repub-

lic strongly strove, he has made an 
evaluation thereof, based on the 
main observations, criticisms and 
complaints sent to him, especially 
regarding the content of the appli-
cation decrees required by law. 
Th is i mpor ta nt a nd complex 
system, in which a lot of health-
care, social and legal workers are 
involved, apparently requires fur-
ther enhancements. 
This is the subject-matter of a 
reform proposal concerning the 
methods of funding the social wel-
fare of protected adults, the control 
of guardianship accounts and the 
modalities for taking an inventory 
of belongings, the situation of volun-
tary legal representatives, the qual-
ity of privileged creditors assigned 
to protected adults in case of com-
pulsory liquidation of the guardian-
ship organisation, reinforcing the 
resources of regional councils and 
magistrates.

In 2008, the Mediator of the French 
Republic sent to the relevant min-
isters 14 reform proposals aimed 
at enhancing the pension debates 
which were supposed to take place 
that year, in accordance with the 
pension reform law of 21 August 
2003. 
In his information report on the 
planned 2008 pension debate, dated 
8 October 2008, member of Parlia-
ment, Denis Jacquat, draftsman on 
old-age insurance for the cultural, 
family and social affairs commis-
sion, described in detail the propos-

als of the Mediator of the French 
Republic. They concern the follow-
ing points: family benefits, early 
retirement for long career, survival 
pension of surviving spouses and 
ex-spouses, working retirees, excess 
contributions for part-time work in 
the civil service, job-seekers at the 
end of their career, taking account of 
the last working year for calculating 
the average annual salary and situa-
tion of people with several pension 
schemes, taking into account the 
periods of invalidity of non-salaried 
agricultural workers, validating the 

training internship of job-seekers, 
validating the military services done 
abroad or in the overseas territo-
ries before 1989, voluntary work for 
development, the incidental activity 
of a mayor’s secretary and the right 
to information.  
Since the pension debate has been 
postponed to 2010, the Mediator of 
the French Republic will strive to 
have his observations and propos-
als taken into account by public 
authorities.

The Mediator of the French Repub-
lic follows up the implementation 
of adopted reform proposals which 
may be difficult to implement. 
This is, particularly, the case in 
three areas: the reform of subroga-
tion rights exercised against third 

parties, reinforcement of the legal 
guarantees for consulting the judi-
cial police files for administrative 
investigation purposes (Stic and 
Judex), and unclaimed life insur-
ance credits. 

subrogation rights against 
third-party payers
The Mediator organised a round 
table with all the parties concerned, 
with a view to assessing the reform 
introduced by Article 25 of the law 
of 21 December 2006. Mentioned 

PACIFYInG	RELATIOnS,	EASInG	TEnSIOnS:	COnTRIBUTIOn	OF	ThE	MEDIATOR	OF	ThE	FREnCh	REPUBLIC
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the new pension debate

following up proper execution of adopted proposals
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efforts to be continued in 2010

were the particular problem of work 
accidents and temporary invalidity 
allowances, especially following the 
appeal court decisions of 19 May, 
11 June, and 22 October 2009; the 
need to officialise the nomenclature 
of prejudices and a concordance 
table; incidents pertaining to medi-
cal expertise; the possible need for 
an additional reform.  

unclaimed life insurance 
credits: satisfaction!
The Mediator of the French Repub-
lic is happy to notice that the pro-
cessing of the stock of unclaimed 
credits, made possible by the INSEE 
(French statistics organisation) file 
provided for by the law of 17 Decem-
ber 2007, is now a reality. Thanks to 
the 6 million interviews conducted 

in 2009, 14,424 contracts were iden-
tified, and an additional sum of 121 
million euros paid to beneficiaries 
(plus the 87 mill ion euros paid 
in 2009 within the framework of 
the Agira-I provision of the law of 
15 December 2005).

The Mediator of the French Repub-
lic is following with interest the bill 
submitted to the Senate by Hervé 
Maurey, which advocates for the 
publication by insurers, outside 
the annual reports, of statistical 
data on the contracts and sums 
held and paid, and concerning the 
steps taken to find the beneficiaries. 
Moreover, he extends the debate to 
unclaimed savings accounts.

Recognising foreign partnerships
The Mediator of the French Republic 
is following up the concrete applica-
tion of Article 1 of law No. 2009-526, 
dated 12 May 2009, on simplifying 
and clarifying the right and facili-
tating the procedures, which had 
introduced Article 515-7-1 of the 
Civil Code. 

The Mediator of the French Repub-
lic attaches special importance to 
some old cases which had been 
blocked or postponed too quickly. 

legal status of stillborn babies
Another painful issue on which the 
Institution has focused its efforts 
over many years: the legal status of 
stillborn babies. The Mediator of the 
French Republic drew the attention 

of public authorities, in 2005, to the 
need to consolidate and modify the 
legal status of stillborn babies, i.e. 
babies who had died before their 
birth was declared to the civil sta-
tus office. This status, fixed by Arti-
cle 79-1 of the Civil Code, has two 
major shortcomings: the absence of 
a standard definition of the notion of 
viability mentioned in Paragraph 1 
of this Article, whereas viability is 

one of the two criteria for confer-
ring a legal status on the dead foe-
tus. Moreover, the Mediator of the 
French Republic has pointed out 
certain inequitable consequences 
of the civil status of a stillborn baby 
provided for in Paragraph 2 of this 
article. To leave this shadow zone, 
the Mediator of the French Republic 
has, among others, recommended to 
give a legal basis to be held as valid 
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against the criteria of viability from 
the recommendations of the World 
Health Organisation (WHO). 
At the instigation of the Media-
tor of the French Republic, Decree 
2008-32 and the decision of 9 Janu-
ary 2008 have made it possible to 
grant paternity leave for stillborn 
babies (only when the dead child 
has reached the viability threshold). 
Under pressure from the Appeal 
court, two other decrees (No. 2008-
798 and No. 2008-800 of 20 August 
2008) and their application decrees 
were published in the Gazette of 22 
August 2008. 
The first one allows unmarried cou-
ples without a family record book 
to ask for this document in order to 
symbolically register their stillborn 
baby in it. 
The second decree and its applica-
tion decree aim to specify the con-
ditions for establishing the status of 
stillborn babies, which is no longer 
based on the viability thresholds 
defined by the WHO (22 weeks 
of pregnancy or a weight of 500 

grams) but on the production of a 
medical birth certificate. An inter-
ministerial circular dated 19 June 
2009 tries to specify the conditions 
for issuing this certificate, but the 
vagueness of the notion of birth 
and the absence of definition of the 
notion of viability also pose serious 
problems for the application of Para-
graph 1 of Article 79-1 of the Civil 
Code, which provides for the issuing 
of a birth and death certificate (thus 
assigning a legal personality) when 
the child is declared born “alive and 
viable”. The Mediator is thus con-
cerned by the persistence of real 
legal insecurity, since the personal 
assessment of a health professional 
is again being used as basis for issu-
ing certificates with serious legal 
consequences. 
This is why the Mediator of the 
French Republic has decided to 
pursue the examination of this 
reform proposal, by referring this 
issue to the members of parliament 
entrusted with reviewing the bio-
ethics law. 

donating one’s body to science: 
The attention of the Mediator of 
the French Republ ic has been 
drawn, among others, to the prob-
lems encountered by families of 
persons who have donated their 
body to science. Two specific prob-
lems have been identified; the fate 
of the body after being handled by 
the donees, and the expenses borne 
by the donors or their legal claim-
ants. In theory, the donee organi-
sation bears the cost of burying 
or cremating the body. However, 
since 1998 most, if not all, of the 
organisations only practice crema-
tion after using the body. 
Concerning the inherent expenses, 
the organisations in charge of this 
question have various practices, at 
their own rates. Donors are, thus, 
asked to pay fixed “closing costs” 
corresponding most often to ser-
vice charges and, more precisely, 
incineration charges sometimes 
associated with the obligation take 
out funeral insurance policies cit-
ing the organisations as beneficia-
ries, as well as the cost of trans-
portation from the place of death 
to the donee organisation. 
To solve this problem, the  Mediator 
of the French Republic had rec-
ommended the creation of a work 
group jointly run by the Education 
ministry and Interior ministry. He 
was, thus, able to create a global 
scenario for the reform of the pro-
cedure for donating one’s body, 
concerning especially the intro-
duction of a legal framework on the 
legal control of human remains, 
the obligation to give precise infor-
mation to the donor regarding 
the handling and use of his body 
and the payment of the different 
charges. These proposals were 
sent in April 2008 to the two min-
istries in question (Education and 
Interior ministries) and are still 
awaiting arbitration. They have 
been taken into account by the 
commission in charge of reviewing 
bioethics laws. 
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reinforcing the collaboration 
between national health 
service and occupational 
medicine 
After a period of sick leave, the 
poor collaboration between occu-
pational physicians and the medi-
cal advisers of the national health 
service may cause serious preju-
dices for the employee. 
In fact, the interruption of the pay-
ment of daily allowances ordered 
by the health insurance office, 
based on the opinion of its medi-
cal adviser, considering that the 
insured employee is fit to resume 
work, may go together with the 
decision of the occupational physi-
cian to start a procedure for unfit-
ness for work. Now, during this 
procedure (which may last up to 
six or seven weeks), the employee 
is left without any resources: he is 
not paid the daily allowance, since 
he is no longer on sick leave; he 
does not receive any salary either 
since he does not fulfil his work 
obligations. To solve these incon-
sistencies, the Mediator of the 
French Republic started a reflec-
tion work with the CNAMTS, which 
has already resulted in some mea-
sures. The CNAMTS thus sent out 
several circulars within its network 
to develop collaboration between 
the social security contributor, 
medica l adv iser, occupational 
physician and employer, so as to 
facilitate work resumption after a 
long period of sick leave. The leg-
islator then intervened within the 
framework if the health insurance 
law of 13 August 2004. The social 
security Code (Articles L. 323-
4-1 and D. 323-3) provides for the 
possibility for a medical adviser to 

consult the occupational physician 
in case of any work interruption 
going beyond three months. The 
purpose of this interaction is to 
prepare the conditions and modali-
ties for resuming work or initiating 
redeployment procedures. 
Although these measures appear 
appropr i ate,  ex per ience has 
shown that this system does not 
work very well due to its unbind-
ing character, since the consulta-
tion of the occupational physician 
by the medical adviser depends on 
the free will of the medical adviser. 
T he Med iator  of  the F rench 
 Republic is proposing to make this 
collaboration in case of foresee-
able problems of work resumption 
by an insurance contributor. Sec-
ond problem: the vagueness of the 
application decree of 23 December 
2004, which does not indicate the 
nature of the information that can 
be transmitted, or the modalities 
of information exchange between 
doctors. Therefore, the Media-
tor of the French Republic has 
recommended the completion of 
this decree in this sense and the 
creation of a communication link 
which makes formal the communi-
cation of pertinent medical data. 
The th i rd a nd ma i n problem 
is related to the f inancial loss 
unjustly suffered by the employee 
subjected to a procedure for unfit-
ness. As seen above, throughout 
the duration of this procedure, the 
person concerned cannot receive 
his pay or sick leave allowances. 
This problem has already been 
taken into consideration for work 
accidents or occupational diseases. 
In fact, the law on the funding of 
social security for 2009 provides 

for the victims to continue receiv-
ing their daily allowances during a 
maximum of thirty days. It seems 
necessary to study the conditions 
on which this provision could be 
extended to health insurance. 
The draft agreement on the reform 
of occupational medicine result-
ing from the agreements between 
social partners has made some 
proposals aimed at preventing the 
professional exclusion of employees 
on sick leave. This draft agreement 
thus recommended the creation of 
a collegial commission compris-
ing the occupational physician, the 
medical adviser to the health insur-
ance organisation and, if necessary, 
the attending physician, charged 
with proposing to the employee a 
pre-reinstating visit. If during the 
reinstatement visit the occupational 
physician declares the employee 
unfit and redeployment turns out 
to be impossible, the employer may 
lay off the employee, within twenty-
one days following the declaration 
of unfitness. The agreement pro-
vided that, during this period, the 
employee would be indemnified by 
the health insurance office. If, at the 
end of the twenty-one days dead-
line, the employee had not been laid 
off, the employer must start paying 
his salary again. 
In view of the trade unions’ refusal 
to adopt the global agreement on 
the reform of occupational medi-
cine, the initiative now belongs 
to public authorities. Mr Xavier 
Darcos, who on 4 December 2009 
presented the main lines of this 
refor m, a lso plan ned, among 
others, to make systematic pre-
reinstatement v isits and pr ior 
exchanges between doctors. 
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While a positive response from 
the minister or administration 
concerned has been sent to the 
 Mediator of the French Republic, a 
certain number of reform propos-
als have not been successful in the 
absence of a regulatory act.

when will victims of blood-
transfusion-induced hepatitis c 
be indemnified?
At the instigation of the Mediator 
of the French Republic, Article 67 
of the law on the funding of the 
social security for 2009 provided 
for the indemnification of people 
infected by the hepatitis C virus 
following blood transfusion opera-
tions conducted by private organi-
sations, by the national office for 
the indemnification of medical 
accidents, iatrogeneous and noso-
comial infections (Oniam). Nev-
ertheless, the procedure will only 
become operational after publica-
tion of the application decree sub-
mitted to the State Council and 
which is still on hold. 

securing the disability 
insurance scheme of 
state-employed civil servants
The Mediator of the French Repub-
lic made a reform proposal which 
aims to prevent some civil servants, 
whose names have been removed 
from the list of executives due to dis-
ability by their work administration 
following the decision of the reform 
commission, from being denied 
access to the civil ian disability 
pension due to a wrong instruction. 
The relevant ministers informed 
the Mediator of the French Repub-
lic, by mail dated 8 October 2008, 
that they had given instructions to 
prepare a draft decree in order to 
implement the reform proposal. Up 
till now, despite a recent reminder, 
said decree has not yet been pub-
lished. 

➜ equivalent of the french tax 
notice for eu citizens

The proposal aimed to replace the 
French income tax notice, required 
from Community citizens, with an 
equivalent document, in order to 
facilitate their steps to obtain social 
housing and “zero-rate loan”. A 
work group created for this problem 
under the auspices of the Finance 
ministry recommended in July 2008 
the issuing of a tax decree, which is 
still being expected. K

regulatory acts on standby
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a french-style ombudsman

If there is one characteristic of Human rights that must be empha-
sised and relentlessly defended, it is their universality. Therefore, it is 
not surprising that the Mediator of the French Republic, deeply invol-
ved in social debates in France, is so much called upon to support and 
reinforce the action of national Human rights institutions across the 
globe. A reference in this field thanks to his internationally recognised 
expertise, he has started extending his powers and missions and 
will become the Human rights defender in 2010, a real French-style 
Ombudsman. 

•••
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The work done in collaboration with 
the National Human Rights Com-
mission (CNCDH) has been rela-
tively intense, with the renewal of 
this body and nomination of new 
members at the beginning of the 
year. It is noteworthy that the Medi-
ator of the French Republic is the 

only member by right of this Com-
mission pursuant to the decree of 
1st April 2009 on membership of the 
CNCDH. The reflection concerned, 
among others, the prison-related 
bill, the situation of isolated foreign 
minors, asylum law, immigration 
issues, reform of the law on minors, 

the thorny issue of wearing full 
veil, bioethics, trafficking in human 
beings, the “offence of solidarity” 
and, of course, the forthcoming 
institution of the Human rights 
defender. 
This subject led to the creation of 
a special work group in September. 
This group, to which the Mediator 
of the French Republic has con-
tributed actively and by which he 
has been auditioned, has also audi-
tioned, among others, Mr Beauvois, 
chairman of the national commis-
sion on security deontology (CNDS), 
Mr Delarue, general controller of 
prisons, Mrs Versini, children’s 
defender, Mr Leclerc, chairman of 
the commission on access to admin-
istrative documents (Cada), and a 
representative of Mr Schweitzer, 
chairman of the high authority on 
the fight against discriminations 
and for equality (Halde). Its objec-
tives: enabling the sub-commission 
to which it is attached to make a 
decision which will help to define 
the structure of the Institution 
which will replace the Mediator of 
the French Republic, and to specify 
his missions and powers. The contri-

a french-style ombudsman

responses of the mediator of the french republic 
to the big challenges of our society 

ever active cooperation with the national human rights commission (cncdh)
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the difficult situation 
of migrants
In an ever-changing political and 
social context, the question of 
Human rights is getting increas-
ingly important over the years in 
the activity of the Mediator of the 
French Republic. In 2009, what 
was referred to as the Calais jun-
gle by the media was probably one 
of the most emblematic cases in 
this respect. In January, Jean-Paul 
Delevoye, alerted to the situation of 
migrants in Calais, approached the 
people in charge of this matter in 
order help, through his expertise, 
in finding a solution to the human-
itarian aspect of the issue. Since 
the Sangatte centre was closed in 
2002, associations have played an 
important role in the distribution 
of meals, shower services as well 
as protection of and provision of 
information to migrants. However, 
due to the problems encountered, 
associations have called to ques-
tion the help it was providing and 
asked the State to participate in the 
effort. In view of the deadlock situ-
ation, the Mediator of the French 
Republic set out to restore, outside 
the media, dialogue between the 
institutional players and associa-
tions. A neutral and independent 
player, he thus helped the parties 
involved to make some progress. 
Although some solutions were rap-
idly found pertaining to the dis-
tribution of meals, the question of 
day reception and shower services 
was more difficult to solve. The 
city council of Calais had wished, 

in v iew of the increasing num-
ber of complaints from residents, 
to close the day reception cen-
tre run by Secours Catholique (a 
catholic relief service), which had 
asked, in return, for the opening 
of a real reception centre for vul-
nerable persons. After some long 
negotiations, a draft agreement 
was finally signed, thanks to the 
intervention of the Mediator of 
the French Republic who had suc-
ceeded in restoring a link of trust 
between the city council and the 
association. It provides that the 
reception centre run by Secours 
Catholique be closed as soon as the 
day reception centre for vulnerable 
people, provided by the city coun-
cil and run by Secours Catholique, 
is opened, in March 2010. 

contribution by the mediator 
of the french republic
Immigration minister, Éric Bes-
son, decided in May to create a 
work group on isolated foreign 
minors including the ministries 
concerned (especially the Interior, 
Justice and Social Affairs minis-
tries) as well as the Mediator of the 
French Republic and associations 
like the French Red Cross, France 
Terre d’asile and Enfants du Monde 
Droits de l’Homme. The Mediator 
of the French Republic focused, 
during the group’s work sessions, 
on the different problems of iso-
lated foreign minors, such as their 
reception and protection upon 
their arrival in France, as well as 
the difficulties encountered by ad 

hoc administrators while perform-
ing their task. 
Moreover, since age determination 
is crucial to this type of cases, the 
Mediator of the French Republic 
recommended the development of 
the search for modern means of 
detection, in order to stop using, 
with time, the bone expertise cur-
rently used to determine people’s 
age. Concerning asylum requests 
made by minors, he suggests the 
presence of an expert in such mat-
ters and an interpreter, as well 
as the training of the staff of the 
French office for the protection 
of refugees and stateless persons 
(Ofpra) on the specific needs of 
isolated foreign minors. 
The Mediator of the French Repub-
lic also contacted the Assemblies 
of French departments in order 
to work towards better coordina-
tion of skills between the State 
and local authorities pertaining 
to the reception of isolated foreign 
minors. 
Finally, following the dismantling 
of the Calais “jungle”, the Media-
tor of the French Republic, dur-
ing his visit of 25 September to 
the reception centre in Vitry-sur-
Orne (Moselle), where the minors 
of Calais had been sent to, made 
three proposals:
•  The exceptional measure taken 

by the State for the isolated for-
eign minors in Calais (at the cost 
of 700,000 euros) should be gen-
eralised to all isolated foreign 
minors in France. 

•  The State should create, for the 

bution of the Mediator of the French 
Republic within this work group is 
partly inspired by several discus-
sions he had al l along the year 
with associations and several inde-
pendent administrative authori-
ties, such as the Cnil, Cada and 
the general inspector of prisons. 
“The ambition of the Mediator 

of the French Republic has been 
to invite associations, impor-
tant players in the creation of 
the Human rights defender, an 
institution which will be for 
them a privileged interlocutor 
and with which they will main-
tain closer links and more effec-
tive collaboration, especially 

since they will have participated 
in its creation”, explains the ser-
vices of the Mediator of the French 
Republic. Based on a draft organic 
law presented on 9 September, the 
reflections of the Mediator of the 
French Republic should make it 
possible to clarify future parlia-
mentary debates on the Human 

in the calais “Jungle” 
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reception of unaccompanied 
minors, a solid partnership with 
local authorities in order to solve 
the problems encountered by 
local authorities in the manage-
ment of the facility, especially 
problems posed by obtaining 
authorisations for temporary fos-
tering prior to the implementa-
tion of child welfare (ASE).

•  A European fund for the protec-
tion of unaccompanied minors 
should be created, considering 
that the management of migra-
tory f lows is a problem that 
requires a European solution. 

Although Éric Besson, through the 

conclusions of the work group on 
Unaccompanied Minors, has sup-
ported this initiative, the Euro-
pean commission vice-president, 
Jacques Barrot, invited to express 
his view on the last proposal of the 
Mediator of the French Republic, 
announced at the beginning of 
2010, that the European Commis-
sion would be presenting an action 
plan on unaccompanied minors. 
Source of a major commitment on 
the part of the European Union, 
this action plan aims at preven-
tion, protection and (re)integra-
tion, and will define the main lines 
of actions to reinforce the rights of 

these minors. Moreover, the group’s 
reflections have resulted in the pro-
posal of several actions which can 
be quickly implemented, and were 
mostly inspired by the Mediator of 
the French Republic. They include 
complete separation of minors and 
adults in waiting areas, provision 
of an office, at Charles de Gaulle 
Airport, for the ad hoc adminis-
trators in charge of accompanying 
unaccompanied minors not admit-
ted into the French territory, rein-
forcing their number and training. 
Several other proposals, which call 
for further consultations and arbi-
trations, have been examined. 

Thanks to his experience in pris-
ons, the Mediator of the French 
Republic was auditioned in 2009 by 

the Senate delegation on women’s 
rights and equal opportunities for 
men and women in prisons, and was 

invited by the prison administra-
tion to enhance the reflections on 
the application of European prison 
rules in French prisons.  
The Institution’s action in favour 
of detainees is also taken within 
the framework of its reform pro-
posal powers. The prison law has 
responded favourably to two ques-
tions raised by the Mediator of the 
French Republic from the observa-
tions of his delegates in prisons. The 
first one concerns the generalisa-
tion of legal access points (PAD) in 
prisons. In fact, the detainees’ need 
for legal information, especially in 
areas outside the Institution’s pow-
ers (family right, exercise of paren-
tal authority, successions, etc.) are 
today noticed by all the parties 
involved. This is attested to by the 
very positive results recorded in 
prisons like Fresnes, les Baumettes 
or even Meaux-Chauconin, where 
the quality of the system in place 
is recognised. Unfortunately, only 
about half of the prisons officially 
benefit from the existence of a legal 
access point. This existence some-
times even appears relatively theo-
retical when the service is not suited 
to the prison’s characteristics, like 
for the Villepinte prison in which, 
for 900 detainees, the legal access 

the question of prisons still lingering
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kafala and protection of foreign children: progress through mediation

point amounted to the presence of 
a lawyer for half a day every month. 
This difference is due to the fact that 
the existence of a legal access point 
in prisons is only possible at the ini-
tiative of each departmental council 
on legal access (SDAD), within the 
framework of the modified law of 10 
July 1991 on legal assistance.  
The second one concerns the 
obligatory creation of contradic-
tory inventories of the detainees’ 
personal effects. Detainees’ com-

plaints about personal items lost 
during transfers, are among the 
problems frequently referred to the 
delegates. The restricted orienta-
tion committee had recommended 
to make contradictory inventories 
obligatory. This provision, which 
was not included in the bill because 
it was covered by a regulation, can 
still succeed within the framework 
of the close relations between the 
Institution and the prison adminis-
tration. 

The lawmaker has also recognised 
the role played by delegates in pris-
ons, by making their presence offi-
cial in these facilities in Article 6 of 
this law:
“Article 6 – To allow detainees 
access to the provisions of Law 
73-6 of 3 January 1973 institut-
ing the Mediator of the French 
Republic, the Mediator of the 
French Republic shall appoint for 
each prison one or more delegates 
entrusted with this mission.”

Public authorities do not always 
respond satisfactorily to certain 
issues handled by the Mediator of 
the French Republic. To cope with 
what they consider as lack of will to 
tackle these problems which char-
acterise their day-to-day on-field 
activities, associations have formed 
the habit of regularly seeking the 
Institution’s help. The action and 
proposals of the Mediator of the 
French Republic on the issue of 
Kafala illustrate this tendency. 
Specific modality for receiving a 
child under Islamic law, Kafala is 
defined as a child protection mea-
sure different from adoption, which 
is banned in many Islamic coun-
tries. Today, about 1000 children 
are believed to be in this situation 
in France. This legal reception, 
which may be declared before a 
notary public through a legal chan-
nel when a child is abandoned or 
cannot be raised by his parents, 
does not create any filiation link 
between the child in question and 
the person assuming his protection. 
In French law, it may be considered 

as a delegation of parental author-
ity. However, the legal conception of 
the kafala in France and the exist-
ing laws place many obstacles to 
requests made by French or British 
families receiving these children 
they consider as theirs.  

The	couple	L.		experienced	this	and	
underwent	a	real	obstacle	course.	
Mr	and	Mrs	L.	are	living	in	Switzer-
land,	where	they	started	child	adop-
tion	procedures.	After	obtaining	
the	Swiss	approval,	they	adopted	
a	child,	h.,	in	Morocco,	through	a	
kafala	declared	by	the	Moroccan	
legal	authorities.	One	year	after	
their	return	to	Switzerland	with	h.,	
the	Swiss	legal	authorities	officially	
declared	the	child	adopted	by	the	
couple,	based	on	this	Kafala.	Mr	L.,	
a	German	national,	contacted	his	
country’s	authority,	which	recogn-
ised	the	Swiss	ruling	on	the	adop-
tion,	thus	conferring	the	German	
nationality	on	the	child.	Mrs	L.,	a	
French	national,	also	contacted	
the	French	consular	authorities	
and	took	the	same	steps	at	the	

court	of	nantes,	the	only	authority	
empowered	to	recognise	this	adop-
tion.	now,	the	prosecutor’s	office	
in	nantes	refused	to	recognise	the	
application	of	this	ruling	in	France,	
arguing	that	it	had	been	made	based	
on	a	kafala,	and	that	the	French	
Civil	Code	forbade	any	adoption	of	
a	child	whose	personal	law	(in	this	
case,	the	Moroccan	law)	prohibits	
adoption.	Therefore,	h.	cannot	be	
considered	as	the	couple’s	son	or	
as	a	French	national.	Since	she	did	
not	understand	this	decision	and	
the	difference	in	the	laws	existing	
in	the	various	European	countries,	
Mrs	L.	sought	the	help	of	the	Media-
tor	of	French	Republic,	who	then	
explained	the	situation	to	the	couple	
and	advised	them	on	other	proce-
dures	to	follow.	

With the exception of Kafalas 
granted by the A lger ian legal 
authorities, these difficulties start 
when a couple asks, within the 
framework of family reunification, 
to bring over to France a child 
adopted through Kafala. In view of 
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the complaints sent to the Media-
tor of the French Republic or the 
latest report by the Defenseure des 
enfants (children’s defender), visa 
rejection decisions remain frequent. 
This situation favours illegal entry 
of these children into France, which 
as a result creates some problems 
for them until their adult age: espe-
cially obtaining a travel document 
enabling them to travel outside 
France, or a resident permit when 
they become of age. It also affects 
the social rights of the persons con-
cerned, since they are not entitled 
to family allowances. 
At the initiative of the Mediator of 
the French Republic, the differ-
ent parties involved in the matter 
(ministries, embassies, parents’ 

associations, magistrates, members 
of parliament, representatives of 
Défenseure des enfants) met at the 
Institution’s premises. They made a 
joint diagnosis and agreed to con-
tinue their exchanges in order to 
work together, especially in pursuit 
of the following objectives:
•  Consolidating the system of social 

investigation aimed at receiving 
a child within the framework of 
kafala by granting him a legal sta-
tus and determining the relevant 
authority. This reflection will lead 
to a joint work meeting with rep-
resentatives of the Association of 
French Departments. 

•  Drafting a circular for consulates, 
with a view to harmonising the 
rules applicable in terms of issuing 

visas to children received within 
the framework of kafala; studying 
the possibility to extend the issu-
ing of family-reunification-based 
long-stay visas to all received 
regularly within the framework 
of kafala, in accordance with the 
jurisprudence of the Council of 
State

•  Clarifying through an inter-min-
isterial circular to French admin-
istrations and social organisations 
the notion of kafala and its impli-
cations under French law, in order 
to facilitate the received children’s 
access to social rights. 

•  Devoting a reflection session to 
the issue of kafala compared to 
adoption under French law.

Another challenge to be taken up: 
that of maltreatment. According to 
the Mediator of the French Repub-
lic, one of the big menaces to our 
society is what can be called “ordi-
nary maltreatment”. Not only does 
the Mediator observe a rise in prob-
lems related to these acts, he also 
finds them underlying a lot of cases 
he has handled.
Most of the time, it is the family 
that seeks the help of the Media-
tor of the French Republic, because 
the affected person –when he is not 
dead – can neither call nor express 
himself. Many of the cases con-
cern this “ordinary maltreatment” 
in hospitals. It is a real taboo - that 
of an unwell society in which pro-
fessionals are also under pressure, 
stressed up, violent with themselves 
and with others. The problem not 
only concerns elderly persons, but 
also all vulnerable persons. Within 
this population, we see the rise of 
the problems posed by disabled per-
sons, psychiatric patients, homeless 
persons, obese children received in 
hospitals: people considered as dif-
ferent and, thus, treated differently. 

A	teenager	is	hospitalised	 	for	
suspected	appendicitis.	An	appen-
dectomy	is	performed	the	next	day.	
After	this	intervention,	the	mother	
of	the	teenager	complained	about	
lack	of	attention	and	information	on	
the	part	of	the	surgeon.	Without	any	
apparent	reason,	this	latter,	dur-
ing	his	post-operation	visit,	made	
an	extremely	disdainful	remark	
against	this	teenager:	“Why	did	I	
operate	on	you?	In	any	case,	you	are	
full	of	fat	and	will	soon	die”.

This taboo of ordinary maltreat-
ment covers all deficits in terms of 
hygiene, all cases in which the pain 
is not taken into account, and also 
where the person, in the absence 
of surveillance and response to his 
calls, will try to move by himself, 
fall and sustain some injuries. This 
is very often the case in the geri-
atric ward, but also in follow-up 
treatments, for patients who find 
themselves in the wrong units and 
of whom neither the age, medical 
history, nor isolation is taken into 
account. 

Christophe,	aged	14		and	a	half,	is	
followed	up	by	his	attending	physi-
cian	for	Crohn’s	disease	(chronic	
inflammation	 of	 the	 digestive	
tube).	he	is	urgently	hospitalised,	
after	consultation,	for	suspected	
acute	intestinal	occlusion.	After	
the	diagnosis	had	been	confirmed	
and	since	the	general	paediatrics	
unit	was	full,	Christophe	was	hos-
pitalised	in	a	private	room,	in	the	
adult	digestive	surgery	unit,	to	be	
immediately	operated	upon,	due	to	
a	possible	threat	of	intestinal	loop	
necrosis.	The	immediate	impacts	of	
the	surgery	are	simple.	Four	days	
later,	Christophe	was	having	diges-
tive	problems	(profuse	diarrhoea	
and	abdominal	pains).	A	relatively	
high	fever	was	noticed	by	the	nurs-
ing	staff.	An	haematological	evalu-
ation	was	made,	which	confirmed	
the	existence	of	an	infection.	In	the	
next	five	days,	the	general	situ-
ation	of	Christophe	deteriorated	
in	the	face	of	the	indifference	of	
the	nursing	staff	in	charge	of	him.	
Other	haematological	evaluations	
were	made,	confirming	a	septicae-
mia,	but	no	antibiotic	therapy	was	

preventing the maltreatment of vulnerable persons in hospitals
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given.	Christophe	was	described	
by	his	parents	as	a	“frail”	teen-
ager,	since	he	was	diagnosed	with	
Crohn’s	disease.	he	is	naturally	
shy,	rather	timorous	and	cries	eas-
ily.	nevertheless,	the	nursing	staff	
did	not	seem	to	take	account	of	this	
aspect	to	adapt	their	behaviour,	on	
the	contrary.	Within	the	eleven	days	
of	hospitalisation	that	preceded	his	
death,	as	a	result	of	an	infection-
induced	state	of	shock,	the	nurses	
continued	bullying	him,	especially	
at	night:	“Stop	snivelling…”;	“We are 
not here to clean your shit…” ; “There 
is no need asking for your mom, she 
won’t be coming…”.	As	a	matter	of	
fact,	Christophe	was	confiding	in	his	
mother,	every	night,	with	a	mobile	
phone,	telling	her	about	his	unre-
lieved	pains	and	his	fears	of	being	
scolded	by	the	nurses	when	he	
soiled	his	bed	as	a	result	of	violent	
diarrhoea.	

His parents, feeling that they had 
not been listened to attentively and 
compassionately by the manage-
ment and health workers, sought the 
help of the Mediator of the French 
Republic, expressing the hope that 
such acts should not occur any lon-
ger. A mediation between the par-
ents and the hospital was quickly 
organised and all the parties were 
able to express themself freely and 
defend their positions. Thereafter, 
the management of the hospital 
undertook to carry out:
•  An information campaign among 

the hospital staff on the notion 
of positive treatment, reminding 
them of the charter on hospital-
ised children, especially the fact 
that children may not be admit-
ted in Adults’ sections, that a 

hospitalised child has the right 
to have his parents by him night 
and day, regardless of his age or 
situation, that the nursing team 
must be informed about and meet 
the chi ld’s psychological and 
emotional needs, and that the 
child must be treated with tact 
and understanding in all circum-
stances 

•  On the other hand, a reflection 
on the introduction of systematic 
record of cases of maltreatment 
by healthcare workers. 

However, a certain number of fac-
tors are cited by healthcare workers 
to explain the maltreatment: their 
“suffering”, the restrictive work-

ing conditions, sometimes faulty 
management, a much too rigid 
organisation. These problems are 
not always to be attributed to lack 
of action on the part of healthcare 
workers and are also a source of suf-
fering for witnesses thereof, hence 
excessive stress at work, sometimes 
some illnesses that affect the work-
ers. The Institution is also a place 
where nurses can be taken care of 
with regard to maltreatment, with-
out stigmatising them. 40% of com-
plaints from healthcare workers 
concern this issue. 
Although the patient, a vulnerable 
person par excellence, remains a 
“privileged” victim, nurses them-
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selves are now a category of “risk-
prone” victims. It is sometimes diffi-
cult for healthcare workers to cope 
with a badly controlled aggres-
siveness expressed against them: 
incivilities, violent and obscene 
comments, threats, intimidations, 
humi l iations and, more rarely 
blows.  
Within the first ten months of 2009, 
the services of the Mediator of the 
French Republic received about 60 
complaints from healthcare work-
ers describing acts of v iolence 
made against them. 

A woman arrived at the obstetric 
emergency unit, accompanied by 
her husband. The latter, seeing 
that two other women had been 
received before his wife, started 
getting impatient and angry. The 
nurses at the reception then took 
their time to explain to him that 
the situation of these two patients 
was very serious and that their 
vital prognosis would be engaged if 
they were not treated immediately. 
The man, who did not hear any-
thing, started threatening them, 
accusing them of incompetence, 

and said he would do everything 
to make them lose their job. 
The nurse, who reported this to 
the Mediator of the French Repub-
lic, described the rate at which this 
type of situation occurred and the 
increasing fear of being the target 
of violence on the part of some 
impatient persons at the emer-
gency unit. 
These situations constitute a major 
mental constra int, which may 
result in a burn out (professional 
exhaustion syndrome) of individu-
als and some deviating behaviours 
that can hamper the continuity and 
security of healthcare services. 
The Mediator of the French Repub-
lic had the opportunity to notice 
the gravity of these problems dur-
ing his day or night visits to some 
hospital services. K
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reinforcing the links 
of european mediation…
The Mediator of the French Repub-
lic is a privileged interlocutor of the 
Human rights commissioner at the 
Council of Europe. This solid link 
allows regular exchanges on the 
Institution’s activity and the shar-
ing of his expertise on some par-
ticular issues. Today, this relation 
is pursued more than ever within 
the framework of the “Peer-to-Peer” 
project, financed by the European 
Union and the Council of Europe, 
implemented by the Human rights 
commissioner in 2008-2009 and 
renewed for 2010-2011. Inspired 
by the ambition to create an active 
network of national Human rights 
structures – paying special atten-
tion to member States of the Coun-
cil of Europe that are not part of the 
EU -, he plans, via his different the-
matic workshops, to facilitate and 
enhance the exchanges of experi-
ences between mediators, ombuds-
men and Human rights commis-
sions, in order to reinforce the links 
within the European Human rights 
defence and protection system.

… and improving compliance 
with the rulings 
of the european court 
of human rights 
The Mediator of the French Repub-
lic also continued his contribution, 
in accordance with his undertak-

ing with the Commissioner, which 
aimed at checking the execution 
of the decisions of the European 
Court of Human Rights, thus con-
solidating his close collaboration 
with Council of Europe’s ministerial 
committee, charged with monitor-
ing member States’ execution of 
the Court’s decisions. Reaffirming 
the importance of the Court’s deci-
sions and the need for them to be 
executed within the framework of 

national laws, he has maintained 
his link with the European Court 
of Human Rights, his vigilance as 
regards the Court’s jurisprudence 
in order to prevent France from 
being condemned in future for non-
respect of its European Human 
Rights Convention obligations. This 
is why the Mediator of the French 
Republic, thanks to his recognised 
experience in prisons, looked into 
the situation of the execution of 

expertise at the service of human rights 

europe of mediation



72 annual report 2009

OOO

annual report 2009

A	FREnCh-STYLE	OMBUDSMAn
ExPERTISE AT THE SERVICE OF HUMAN RIgHTS

the ruling Frérot versus France, 
which condemned France for vio-
lating Articles 3 (prohibition of 
torture, inhuman and degrading 
treatments), 6, Paragraph 1 (right 
to equitable proceedings), 8 (right 
to respect of correspondence) and 
13 (right to exercise real appeal) of 
the European Convention of Human 
Rights.  
In fact, following the activity report 
of the controller general of prisons 
and of the National commission 

on security deontology (CNDS), 
it seemed that the practices con-
demned by the European Court 
of Human rights in terms of body 
searches on and withholding of let-
ters to detainees were still being 
practised. So, France, especially 
while preparing its draft prison 
law, had not taken the necessary 
measures to comply with the gen-
eral specifications of the ministe-
rial committee, to avoid repeated 
violations. As a result, the  Mediator 

of the French Republic and the 
National Human Rights Commis-
sion (NHRC) informed the Com-
mittee about their observations 
and recommendations on the evolu-
tion of French law, recommending, 
among others, a more strict coor-
dination of full body searches and 
the introduction of a proportionality 
principle in order to limit the prac-
tice thereof, as well as the adoption 
of an enlarged definition of detain-
ees’ correspondence. 

The numerous invitations received 
by the Mediator of the French 
Republic to share his expertise 
show the quality and effectiveness 
of the French model of institutional 
mediation as a source of inspiration 
for actions in favour of democracy 
and good governance, compared 
to the model defended in English-
speaking countries.

twinning with armenia, 
a totally new initiative
T he Med iator  of  the F rench 
 Republic, in association with the 
Spanish People’s Defender, was cho-
sen by the European Commission 
to implement institutional twin-
ning in favour of the Human Rights 
Defender of the Republic of Arme-
nia, the first institutional twinning 
financed by the European Union in 
this country. It was within this con-
text that the Mediator of the French 
Republic went on an official visit to 
Erevan on 6 July 2009, in order to 
meet his counterpart and the For-
eign minister and Justice minister 
of the Republic of Armenia. In the 
past he had been represented at a 
conference organised by the Arme-
nian Ombudsman on the freedom 
of expression and equitable pro-
cess, during which a message on 
the independence of Ombudsmen 
had been delivered in his name. 
In 2006, th is country created 
the Institution of Human rights 

defender, which thanks to funds 
from the Organisation for secu-
rity and cooperation in Europe, 
the Organisation for cooperation 
and economic development and 
the United Nations programme 
for development, has become a 
dynamic institution run by 45 
motivated officials, very present in 
the field. It has, thus, established 
its independence. Thanks to its 
firm and courageous positions, it 
has built up a reputation of indis-
putable seriousness and credibility, 
which makes it an interlocutor to 
be reckoned with for Human rights 
related problems. This one-million-
euro programme of cooperation, 
launched officially in Armenia on 
26 October 2009, must, therefore, 
reinforce the institution and enable 
it to protect and promote better the 
rule of law and good governance. 
For eighteen months, the regular 
v isits by experts from the ser-
vices of the Mediator of the French 
Republic, also the project man-
ager, the organisation of seminars, 
training of personnel, study visits 
or communication campaigns will 
make it possible to share experi-
ences and practices, for mutual 
enhancement. 

a player in the francophone 
world
Secretary General of the Associa-
tion of Francophone Ombudsmen 

and Mediators (AOMF), the Media-
tor of the French Republic hosted 
the executive meeting of AOMF in 
Paris on 31 March 2009. He sup-
ported the preparation of a study 
on the situation of children in Fran-
cophone countries and the institu-
tional mechanisms for protecting 
the rights of children, with the sup-
port of the International Organi-
sation of Francophone countries. 
Its progress status was noticed at 
the 6th congress of AOMF in Que-
bec, in September. The summary 
report on this work, presented in 
Tunis in November, offered all the 
players in the Francophone coun-
tries some points of reflection on 
the legal and institutional develop-
ments concerning effective pro-
tection and promotion of children’s 
rights. Moreover, AOMF helped to 
institute a children’s Mediator in 
Burkina Faso and Senegal. 
Some tra i n i ng sessions were 
organised at the Centre for train-
ing and exchanges in mediation in 
Rabat, in May and December 2009. 
In the presence of some twenty 
participants from Francophone 
Africa, Europe and the Middle 
East, some experts from the Insti-
tution were made avai lable to 
AOMF to provide some training 
on mediation techniques and the 
Mediator’s intervention resources. 
Bi lateral tra in ing was equal ly 
organised in Burkina Faso and 

internationally recognised expertise
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Mali on the role of delegates, with 
a view to creating them in these 
countries. 

the impact of mediation 
recognised by the un
Outside the 12th session of the UN 
Human rights counci l meeting 
in Geneva, on 24 September, the 
Mediator of the French Republic 
was invited to the round table held 
on the topic “The role of ombuds-
men, med iators and nat iona l 
Human r ights defence institu-
tions in the system of promoting 
and protecting Human rights”. 
This meeting was held within the 
framework of the adoption by the 
3rd commission of the UN general 
assembly, handling, among others, 
the Human rights issues of a draft 
resolution on this same question on 
6 November 2008. Considering that 
they must be independent, pointing 

out their role in terms of managing 
public affairs in administrations as 
well as improving their relations 
with the citizens and the working 
of public services, this draft resolu-
tion insists on their contribution to 
the institution of the rule of law and 
compliance with the principles of 
equality and justice. 
Also emphasising on the role of 
international cooperation in the 
activity and effectiveness of media-
tion, the resolution encourages 
member States to create Ombuds-
men, Mediators and other national 
Human rights defence institutions, 
or to reinforce them, to do every-
thing to facilitate their action, pro-
mote them among the citizens and 
follow their recommendations. This 
draft resolution will be presented at 
the next session of the UN general 
assembly, in September 2010, and 
will reinforce the international rec-

ognition of the role of national medi-
ation institutions in democracies. 

stronger links with the 
mediterranean and arab world
In the first semester of 2009, the 
structures of the new Association 
of Mediterranean Ombudsmen 
(AOM), created in Marseilles the 
previous year, were put in place 
before inaugurating the AOM head-
quarters in Tanger on 4 Novem-
ber. The Mediator of the French 
Republic, also the AOM Secretary 
General, organised the governing 
board’s meeting in Stockholm in 
June 2009, outside the conference 
of the International Ombudsmen 
Institute. He also organised in 
Athens, on 14 and 15 December, an 
international conference of AOM 
entitled “Transparency in civil ser-
vice and the role of the Mediator”. 
A resolution was adopted after the 
association’s general assembly, 
in which the member mediators 
undertook to develop their coop-
eration with the United Nations, 
especially by promoting in their 
countries the ratification of inter-
national instruments on prisons. 
The expertise of the Mediator of 
the French Republic was widely 
sought within the framework of 
the cooperation initiated in 2008 
with the Human rights unit of the 
Arab League and several Arab 
countries, which continued in the 
first semester of 2009. Some privi-
leged relations were developed 
with Egypt, which chose to follow 
the French example and create a 
national mediation institution. The 
Mediator of the French Republic 
received the head of the central 
agency for the organisation and 
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administration of Egypt, during a 
visit organised by the Sigma pro-
gramme (joint EU/OECD program 
in favour of good governance). Two 
meetings also took place in Cairo, 
with the minister for administra-
tive reform, with a view to creating 
a mediator in Egypt. The Media-
tor then intervened at two confer-
ences organised in Cairo, in May 
and December, respectively on 
the fight against corruption, and 
the creation of an Ombudsman 
in Egypt as well as on the topic 
“Ombudsman, cultural dialogue 
and Human rights in a changing 
society”, in collaboration with the 
French diplomatic network. 
In pursuit of the cooperation initi-
ated in 2008 with Qatar’s national 
Human r ights committee – an 
equivalent of the French national 
Human r ights commission-, a 
 delegation from Qatar’s Interior 
ministry came to France on an offi-
cial visit and was received by the 
Mediator of the French Republic. 
Interested by France’s immigration 
policy, the delegation visited the 
administrative prison in Mesnil-
Amelot. The creation of a training 
centre in Doha is equally under 
study for March 2010 between 
Qatar’s national Human rights 
committee and the Mediator of the 
French Republic. 
The French model of mediation 
was also presented during an inter-
national conference organised in 
Ankara in May on Human rights 
and the creation of an independent 
mediator in Turkey. The exper-
tise of the Mediator of the French 
Republic was also sought by the 
Iraqi Human rights minister, who 
wished to follow the French exam-
ple to create Human rights struc-
tures in his country. Lebanon also 
called for the French expertise, fol-
lowing the voting of the law insti-
tuting the mediation institution 
in Lebanon. The Mediator of the 
French Republic, thus, participated 
in the conference on the promotion 
of the mediation institution in the 

Republic of Lebanon –organised at 
the Professional mediation centre 
of Saint-Joseph University, Beirut, 
on 6 November 2009 - and inter-
vened during the round table enti-
tled “Mediator of the Republic, the 
citizens’ protector”. 

Finally, in keeping with his desire 
to promote international coopera-
tion between mediation institutions 
and defend Human rights, Jean-
Paul Delevoye organised an inter-
national conference in Paris, on 
1st February 2010, which brought 
together member States of the 
Arab League and the Council of 
Europe around the Arab Human 
rights charter and the European 
Convention on Human Rights. The 
issues discussed include freedom 
of religion, discrimination, the uni-
versalism and relativism of Human 
rights, as well as their effectiveness.  
Mr Robert Badinter discussed the 
issue of death penalty. 

strong international presence
In Warsaw on 10 December 2009, 
the preparation of the draft coop-
eration agreement by Mr Janusz 
Kochanowski, the commissioner 
in charge of civic rights protec-
tion in the Republic of Poland, 
and Mr Jean-Paul Delevoye, the 
Mediator of the French Republic, 
would soon usher in the creation 
of a cooperation network within 
the scope of the Eastern Euro-
pean partnership decided by the 
European Union. This partner-
ship programme, a joint initiative 
of these two institutions, is meant 
to support the national mediation 
institutions of Armenia, Azerbai-
jan, Byelorussia, Georgia, Molda-
via and Ukraine from 2009 to 2013.  
The main purpose of this agree-
ment, based on voluntary coopera-
tion of the partners, is to reinforce 
the powers of Ombudsmen and 
help build a democratic society, 
by attaching much importance to 
individual rights. 
A partnership agreement will also 

be signed with Brazil’s Ombudsman 
institution following a visit made in 
November 2009 for an international 
conference in Brasilia on the role 
of Ombudsmen in reinforcing par-
ticipative democracy, within the 
framework of the French year in 
Brazil. 

The Mediator of the French Repub-
lic participated in a world congress 
of the International Institute of 
Ombudsmen, organised in Stock-
holm, in June 2009, to mark the 
200th anniversary of the creation of 
the Swedish Ombudsman. He inter-
vened to present to his 120 foreign 
counterparts the originality of the 
French model of mediation. 
In France, the Mediator of the 
French Republic participated, as a 
member, in the meeting of the gov-
erning board of the world Human 
rights Forum, held to choose the 
topic of and organise the 4th forum, 
which will take place in Nantes 
from 28 June to 1st July 2010. 
 
During his visit to Luxembourg 
on 24 March, the Mediator of the 
French Republic explained to his 
counterpart in Luxembourg how 
the Healthcare Safety and Security 
Unit was created at the Institution 
and the constitutional reform which 
will institute the Human rights 
defender, an institution which Lux-
embourg would also like to create. 
He then met the Prime minister 
and the head of Parl iament. In 
May, a delegation from the Dutch 
Ombudsman met the Mediator of 
the French Republic for exchanges 
on cooperation between the Media-
tor of the French Republic and 
the French national Human rights 
commission, with a view to creating 
a similar commission in the Neth-
erlands. More recently, the Belgian 
mediator also showed interest in 
the delegates of the Mediator of the 
French Republic present in prisons, 
with a view to introducing a similar 
system in Belgium. K
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The Institution of the Mediator of 
the French Republic has really gone 
a long way since its creation by the 
law of 3 January 1973! The Institu-
tion, whose creation was adopted 
at that time by only one vote, has 
been able to find its place in soci-
ety. It has immensely contributed to 

democratic debates and become a 
major player in terms of rapproche-
ment between administrations and 
citizens. 
For many years, several academics 
had called for a constitutionalisa-
tion of the role of the Mediator of the 
French Republic. 

Moreover, various parliamentary 
reports had been seeking to see 
a certain number of independent 
authorities combine their action 
more and more. It is in this con-
text that the work of the commis-
sion headed in 2007 by Édouard 
Balladur has led to the proposal to 
extend the current powers of the 
Institution, to allow direct referral 
and, finally, group together a cer-
tain number of authorities. 

The report proposes “that the name 
Mediator of the French Republic 
be modified and that the exis-
tence of a fundamental Human 
rights defender be officially rec-
ognised by the constitution”.

Jean-Pau l Delevoye had been 
advocating for this French-style 
Ombudsman for some time, sup-
ported by several former minis-
ters and eminent legal experts. In 
2007, Jean-Paul Delevoye had asked 
his officials to work towards pos-
sible legal changes to improve the 
working and impact of the Insti-
tution. Occasionally assisted by 
constitutionalists and advertisers, 
the teams of the Mediator of the 
French Republic conducted some 
polls, studies and questionnaires, 
among others, in order to compare 
the powers of existing Ombudsmen 
within and outside Europe. Their 
analyses reinforced the propos-
als made by Jean-Paul Delevoye to 
political decision-makers to channel 

the human rights defender, 
a french-style ombudsman 
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the evolution of the Mediator of the 
French Republic. 
The constitutional amendment of 
23 July 2008 officially created the 
Human rights defender by devoting 
to it Article XI B of the constitution 
dated 4 October 1958. By elevating it 
to a constitutional level, the Repub-
lic wanted to show the authority it 
intended to confer on the future 
institution, just like some of its 
European countries, such as Spain, 
Sweden or even Portugal, have done 
already. The constitutionalisation is 
fully keeping with a desire to give it 
a more solid foundation in the insti-
tutional edifice and a ranking that 
places it above political players and 
other public services. By making it 
possible for everyone to contact it 
directly, the lawmaker wished to 
make the institution accessible to 
a larger number of people and thus 
favour better access to law. In fact, 
the Human rights defender may 
be contacted by any person who 
considers himself wronged by the 
working of the public service, and 
will also have a self-referral power. 

The actual institution of the Human 
rights defender requires an organic 
law specifying the status, missions 
and powers of this new institu-
tion. A first law was adopted by the 
Council of Ministers in September 
2009 then sent to the Senate. Meant 

to make more consistent and effec-
tive the entire institution in charge 
of protecting Human rights and 
liberties, the powers of the Human 
rights defender are expected to 
cover those of the Mediator of the 
French Republic, Defenseur des 
enfants (children’s defender) and 
the National security deontology 
commission. The Human rights 
defender will also reinforce his links 
with other independent administra-
tive authorities working in the field 
of Human rights protection, espe-
cially the High authority on the fight 
against discriminations and equality 
(Halde) and the CNIL (the national 
commission for information technol-
ogy and civil liberties), of which he 
will be a member of the colleges. 

These provisions are yet to be spec-
ified. This will be the topic of the 
parliamentary debate which will 
take place in 2010 and will validate 
definitely the activity fields, organi-
sation and powers of the Human 
rights defender. Jean-Paul Delevoye 
continues his reflection, with his 
services and some experts, on this 
new institution; he will also propose 
some further improvements in 2010 
during the parliamentary auditions 
which will punctuate the comple-
tion of the organic law instituting 
the Human rights defender. 
As it is, the draft law presents 

some progress and the Human 
rights defender should actually be 
given more powers and resources. 
His injunction power will first be 
reinforced. He will, thus, be able 
to enjoin the administration or 
organisation concerned to take the 
necessary measures if the recom-
mendations he has made have not 
been complied with. The Human 
rights defender will propose to con-
flicting parties to conclude a trans-
action. He will have the possibility 
to be heard before any court of law 
in order to present his observations 
in any on-going proceeding, be it 
civil, administrative or criminal. 
Finally, he may refer to the Council 
of State any request for opinion on 
the interpretation or range of a law 
or regulation, to avoid any possible 
difficulties inherent in divergent 
interpretations of applicable laws. 
Furthermore, the Human rights 
defender will have more developed 
inspection and investigation tools. 
He may order the communication 
of any bit of information and items, 
and will have the right to access 
administrative or private premises. 
The question of recommendation 
in equity will be prime among the 
issues that will remain at the heart 
of the Mediator’s proposals. In fact, 
in terms of amicable settlement, 
which is the core of his activity, the 
Mediator of the French Republic 
often comes up against a particu-
lar difficulty which is due to the 
existing contradiction between two 
laws. 
Moreover, within the framework of 
the proposals made by the Mediator 
of the French Republic, he may be 
called upon to make what is called a 
recommendation in equity, in some 
particular cases. 
This notion, mentioned in Article 
9 of the amended law of 3 January 
1973, is one of the bases for the 
action of the Mediator of the French 
Republic. Rarely used, and meant 
to be used parsimoniously, it basi-
cally aims to sort out an issue in 
the absence of laws, either in case 

A	FREnCh-STYLE	OMBUDSMAn
T HE HUMAN RIgHTS DEFENDER, A FRENCH-STylE OMBUDSMAN

Title XI B, Article 71-1 of the amended Constitution dated 4 October 1958 

“The Human rights defender shall ensure that Human rights and liberties are 
respected by State administrations, regional authorities, public organisations 
and any other bodies vested with a public service mission or in respect of which 
he may exercise some powers pursuant to the organic law. Complaints may be 
sent to him, on the conditions stipulated by the organic law, by any person who 
deems himself wronged by the working of any public service or organisation 
mentioned in the first paragraph. He may also intervene at his own initiative. 
The organic law shall define the powers and intervention modalities of the 
Human rights defender. 
It shall specify the conditions on which he may be assisted by a college in pursuit 
of some of his functions. The Human rights defender shall be appointed by the 
French President for a non-renewable six-year term, after application of the 
procedure provided for in the last paragraph of Article 13. His functions shall not 
be compatible with those of the government and members of Parliament. Other 
incompatibilities shall be fixed by the organic law. The Human rights defender 
shall be answerable to the President and Parliament, regarding his activity.”



mediator of the french republic 77annual report 2009

of conflicts between laws of the 
same value and, finally, when the 
consequences of the application of 
a text individually create a particu-
larly inequitable situation. In these 
exceptional cases, the Mediator of 
the French Republic tries to pro-
pose a solution compatible with the 
spirit of the law or regulation. “Such 
a recommendation - little-known 
or even unknown – is not always 

understood and accepted by the 
various public services for which 
it is meant. Therefore, the organic 
law could specify the modalities for 
implementing the Human rights 
defender’s recommendations in 
equity in order to reaffirm the pri-
macy thereof”. 
In fact, it would be necessary to 
see to it that the intervention of 
the Human rights defender, based 

on equity, is implemented, regard-
less of any provision to the contrary. 
The exemption from any liability, 
especially financial liability, of the 
officials who will be implementing 
the Human rights defender’s recom-
mendation in equity should also be 
provided for to make fully effective 
this very original power. Further-
more, a special report to the Parlia-
ment on these recommendations 
with financial implications could 
also be envisaged. 

The Human rights defender is, 
therefore, an undeniable institu-
tional advancement and is in line 
with the much sought-after logic 
of rationalisation and efficiency. 
The most appreciable progress is 
without doubt with regard to com-
plainants themselves: people who 
consider themselves victims will 
soon have an easily identifiable and 
accessible interlocutor. 
The Mediator of the French  Republic 
is not a political decision-maker; it 
is the legislator that will decide the 
content of this bill. Nevertheless, 
the Mediator is still free to draw 
the attention of politicians to cer-
tain points and to highlight some 
unchanging principles: no matter 
the area and internal organisation 
chosen, the Human rights defender 
can only confer additional powers 
and resources on the independent 
authorities it will group together.  
Elevating the Defender to a con-
stitutional level can only result in 
an “ascending vacuum extraction 
effect” for these authorities. Future 
debates will give priority to defend-
ing causes and persons over pre-
serving existing structures. K
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about the institution 

Every activity of the services of the Mediator of the French Republic 
tends towards one objective: finding an answer to each complaint, 
since the complainant is guided in the administrative labyrinth. More 
easily accessible to the citizens, the Institution has reinforced its liste-
ning capacity by completing its presence in prisons or even by promo-
ting the Healthcare Safety and Security Unit. Created on 1st January 
2009, this latter is meant to complete the field of activities of the 
Mediator of the French Republic. Proposal forces known to bring 
about some changes in the legal frameworks, the Institution’s sec-
tions are working towards the transition to a Human rights defender.

•••

the regional development section 
Delegates:	men	and	women	close	to	those	who	need	them	 p. 79 

the admissibility section 
Directing,	informing	and	handling	emergency	situations	 p. 80

the general-matters section 
high	technicality	in	an	ever-changing	environment		 p. 81

the civil servants/pensions section 
Career,	insecurity,	unemployment,	illness,	pensions:	
polymorphous	complaints	 p. 82	

the Justice section 
Directing	the	complainant	and	facilitating	dialogue	with	the	administration		 p. 83 

the social section 
For	better	understanding	between	the	contributor	
and	social	security	organisations	 p. 84 

the taxation section 
Towards	better	guarantees	for	taxpayers	 p. 85 

the reform section 
Getting	the	authorities	to	accept	public	debates	on	important	issues		 p. 86

the healthcare safety and security unit 
Understanding,	intervening,	alerting	 p. 87
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REgIONAl DEVElOPMENT DEPARTMENT

delegates: men and women close 
to those who need them

By the end of 2009, 281 delegates were receiv-
ing the general public in 419 reception centres; 
these figures have continued to grow over the 
past few years. Always acting in keeping with 
its mission, the Institution tries to get closer to 
those who need it most, such as people living 
in sensitive neighbourhoods, disabled persons 
or detainees. 

Today, 210 delegate Mediators of the French 
Republic receive the general public in local 
structures, such as legal-information centres, 
legal-access points or public-service centres, 
or even structures made available by regional 
authorities. 108 delegates still receive people 
in prefectures and 33 in sub-prefectures. 
Most of the recent structures result from the 
delegates’ permanent concern to get closer 
to users: five delegates in the gard are thus 
receiving the general public in twelve different 
reception centres; some other delegates have 
split their offices, like in liévin, the Pas-de-
Calais, or in Saint-Denis de la Réunion. The 
situation of a reception centre is not fixed: if 
the activity of a reception centre is not satis-
factory, the office is transferred. This is how in 
2009, that of Vernon, in Evre, was transferred 
to louviers, that of Vandœuvre-lès-Nancy to 
Briey and that of Saint-André to Saint-Pierre 
in Reunion.

reinforced presence in prisons
The implementation of the programme was 
continued at a constant rate and, by the end 
of 2009, the situation could be considered as 
satisfactory: 57,500 detainees (including 3,140 
in the overseas territories), i.e. 94% of the total 
number of detainees, spread over 164 prisons, 
had direct access to a delegate. 60 of these 

prisons have regular office hours while 104 
others have access on a case by case basis. 149 
delegates (i.e. more than half of the total mem-
bers of the network) are currently involved in 
the programme. 

a harmonious development 
thanks to mutual efforts
Such a high growth should not be at the detri-
ment of the quality of interventions. The del-
egates are given continuous training by the 
Institution (close to 250 training days in 2009). 
All the delegates have access to the Institu-
tion’s information system (messaging system 
and intranet portal), which is a means of docu-
mentation and exchanges within the network. 
Finally, the delegates are also encouraged to 
combine their know-how through team work. 
Today, 226 delegates from 73 departments, 
i.e. more than two third of the network, meet 
regularly at work meetings which favour 
cohesion in approach to issues and bring them 
additional support by bringing about regular 
exchanges between them. 
These delegates now meet four or five times a 
year, within an interdepartmental framework, 
for some work meetings involving about ten 
participants. The meetings are held according 
to geographic criteria, or ease of transport. The 
Centre, Brittany, limousin and Champagne-
Ardenne regions discovered this type of work 
since the start of 2009 and have continued.

Developing	a	proximity-oriented	network:	419	reception	centres	allowing	everybody		
access	to	the	Institution.

281	delegates
419 reception	
centres

57,500	
detainees	have	
access	to	a	delegate
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The Admissibility section plays two basic roles. 
First, it receives all the requests sent to the 
Mediator of the French Republic, directly or via 
a member of Parliament. It then examines the 
requests, forwards those that are admissible 
to any of the examination units of the Mediator 
of the French Republic and, if applicable, to the 
Healthcare Security and Safety Unit, or to the 
regional delegates. In 2009, there was a rise in 
nationality and pension-related requests from 
citizens of former French territories, as well 
as in requests concerning fines. 
2009 was also characterised by the introduc-
tion of other methods of referring cases to the 
Mediator of the French Republic. In Septem-
ber, the Admissibility section put in place an 
electronic form. Within a few weeks, this tool 
was adopted by the citizens who, by using it 
almost like the traditional mail, have practi-
cally doubled the number of requests sent to 
the Mediator of the French Republic. Advan-
tage: it speeds up exchanges when the sec-
tion needs additional information on the com-
plaints, which can then receive a quick reply 
or be forwarded for examination. The success 
of this form will not make it replace the tradi-
tional mail, since the target population is not 
the same. 
The second task of the Admissibility unit cor-
responds to another mission of the Mediator of 
the French Republic: serving as a legal-infor-
mation access point and local interlocutor. For 
the Admissibility section, a golden rule is never 
to leave a request without a reply. In fact, it is 
all about processing all complaints not admis-
sible because they are not within its activ-
ity fields in the sense of the law of 3 January 

1973. Such requests represent nearly half of 
the requests sent to the Mediator of the French 
Republic and basically concern private litiga-
tion: family problems, relations between ten-
ants and landlords, consumer law, on-going 
legal proceedings, etc. The complainants 
receive, after their requests are processed 
by the unit, a clear, complete and useful reply 
which explains why the Mediator of the French 
Republic is not empowered to handle such a 
matter, which steps they ought to have taken 
or could still take, and the addresses of the 
organisations to contact if necessary. The 
Admissibility section thus solves the problem 
of lack of knowledge of administrative proce-
dures on the part of the general public. Some-
times the Admissibility section detects the 
urgency of a complaint upon reception: threat 
of expulsion, blocked bank accounts, loss of 
minimum income entitlement, etc. The very 
short time the complainant sometimes has to 
file an appeal may also increase the need for 
immediate reply. 118 cases were thus handled 
by the emergency unit in 2009. 

The	Admissibility	section	is	the	reception	and	orientation	platform	for	complaints	arriving		
at	the	institution.	Any	detected	emergency	is	handled	by	a	dedicated	unit.	Inadmissible	
complaints	are	replied	to	in	detail,	with	arguments	in	support	of	the	reply,	and	the	complainant		
is	directed	to	the	relevant	organisations.

6 443 cases	
received	(outside	
the	healthcare	
Security	and	Safety	
Unit).	

118	cases	
handled	by	the	
emergency	unit;	
12	of	them	resulted	
from	processing	
forms.

52.5%	of	the	
complaints	sent	to	
the	Institution	were	
not	admissible,	
i.e.	3,377	cases	
examined	by	the	
Admissibility	
section.	
	
2,387 e-mails	
received	and	
processed.	
1,669	forms	since	
1st	September	2009;	
1342	led	to	the	
creation	of	a	file,	
i.e.	80.4%.

THE ADMISSIBIlITy SECTION

directing, informing,  
and handling emergency situations
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THE gENERAl MATTERS SECTION

high technicality in an ever-changing 
environment

The people in charge of the general-matters 
section are from the legal services of the 
central administrations, regional authorities 
or public organisations. They combine their 
knowledge of administrative life with their 
desire to support complaints that merit a 
mediation so as to find fair solutions, in keep-
ing with the legal framework and the interest 
of the parties involved. This is a rigorous and 
creative work, which may neither accuse an 
administration, nor undermine the political lib-
erty of elected representatives. It encourages, 
if necessary, the administration or authority to 
modify its practices.

Quite often, it is necessary to “dissect” a situa-
tion which has become complex over the years, 
before finding a fair legal solution. The Media-
tor of the French Republic cannot impose any 
solution. Since he is neither part of the dispute, 
nor the legal representative of either parties, 
nor a judge; he follows matters from a dis-
tance, which enables him to offer his service 
free of charge to complainants, and to achieve 
an agreement between the parties involved on 
a solution which closes the past and opens the 
present. This requires the readiness to listen 
and… A lot of time. 
Due to the variety of the cases it handles, the 
general-matters section has a lot of interlocu-
tors at the local level (regional authorities, pre-
fectures, DDE, Drire, Drass, etc.) and national 
level, especially in ministries. 
The cases handled require high technical-
ity and constant update of the knowledge of 
ever-changing laws and jurisprudence. For 
the most important or frequent issues, the 
general-matters section compiles technical 
and topical notes highlighting the main lines of 
the reforms to make.

Enumerating	the	areas	covered	by	the	General-matters	section	would	amount	to	drawing		
a	list	like	Prévert	of	everyday	tragedies	and	the	big	matters	of	principle	which	punctuate		
everyone’s	life.	This	is	a	section	where	legal	rigour	and	initiatives	are	combined	to	effectively		
examine	admissible	complaints.

666	cases	closed	
in	2009.

782	cases	
opened	in	2009	
including.	

39% concerned	
fines	and	road	
traffic.

and	29%	
concerned	
urban	planning,	
environment,	the	
public	domain,	
public	works	and	
roads.

areas covered  
by the general-maters section

Agriculture – Regrouping of lands – Re-
gional authorities– Public works contract– 
Press and communication – Public liberties 
– Economy and various subsidies – Pub-
lic services – Education and professional 
training – Recognition of diplomas– Access 
to regulated professions – Culture – Envi-
ronment – Expropriations – Urban planning 
– National planning – Roads – Domaniality 
– Public works – Transport and road traf-
fic – Tourism – Healthcare – Administrative 
responsibility – Administrative police – Ex-
ecution of legal decisions taken by the ad-
ministrative jurisdiction, etc. 
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The Civil Servants/Pensions section handles 
conflicts concerning civil servants from the 
three civil service categories (departments, 
hospitals and State), if such conflicts do not 
concern the hierarchical powers of the admin-
istration that employs them. It also receives 
cases from officials without a civil servant 
status but who have been employed within the 
framework of a public contract; the number of 
this employee category is growing as regional 
authorities and administrations are increas-
ingly resorting to contractual workers. Han-
dling these cases requires particular exper-
tise but also more and more flexibility. In fact, 
although the career management aspects are 
subject to civil service rules, the problems of 
the civil servants’ social welfare and social 
security are increasingly tending towards the 
big schemes of the private sector. 
The Mediator of the French Republic always 
receives a huge number of complaints con-
cerning unemployment benefits, not only 
because some hospitals or small regional 
authorities have poor knowledge of the sub-
tleties of the law in relation thereto, but also 
because, like the State itself, they practise 
self-insurance, and the payment of the unem-
ployment benefits they have not budgeted for 
often constitutes an additional cost they are 
unwilling to bear. Thanks to the action of the 
Mediator of the French Republic, many of them 
have understood that signing an agreement 
with Unedic and Pôle Emploi (organisations in 
charge of unemployment benefits) was becom-
ing a wise precaution in view of the changes in 
the civil service and the rise in the use of con-
tract workers. On the other hand, despite the 

imminent adoption of the reform proposals 
made by the Mediator of the French Repub-
lic to harmonise on this point the statuses of 
the three civil service categories, complaints 
continue to come in from civil servants sent 
on compulsory sick leave and, who sometimes 
remain without income for several months due 
to their administration’s transgressions. 
Concerning career management and their 
long-term impacts on pension, the massive 
influx of related complaints has ceased since 
2008. Today, the Civil Servants/Pension ben-
efits section handles increasingly complex and 
sometimes multifaceted issues, which require 
refined legal expertise. The positive side to this 
decrease in the volume of complaint, which 
continued over three quarters of 2009, is a 
significant improvement in the quality of ser-
vice. The cases were managed as needed, thus 
allowing more effective and more demanding 
contact with prison administrations. More-
over, the rate of successful mediations has 
doubled. 
Complaints concerning veterans and war 
victims have remained stable, fuelled by the 
low resources used by the administration to 
absorb the impacts of political decisions which, 
though generous, require long and complex 
examination. 
Finally, since the end of October, there has 
been an influx of new complaints (about 25% 
of the complaints received in November and 
December). Absorbing this new influx while 
maintaining the same quality of service will be 
the challenge of 2010. 

The	social	welfare	of	civil	servants	is	far	from	perfect.	Moreover,	contrary	to	clichés,		
job	and	income	insecurity	also	exist	in	the	civil	service	as	well	as	among	contract	civil	servants.	
Finally,	even	if	the	2003	pension	reform	is	a	bit	far	back	in	time,	the	issue	of	pension	is		
the	second	matter	referred	to	the	section,	after	career-related	complaints.		

406	cases	
opened	in	2009	

and	302	cases	
closed
including	

32%	concerned	
pension-related	
cases	

and	8%	
concerned	
unemployment-
related	cases

26%	of	the	
mediation	actions	
successful

THE CIVIl SERVANTS/PENSIONS SECTION

career, insecurity, unemployment, illness, 
pensions: polymorphous complaints
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The Justice section handles disputes between 
natural persons or corporate bodies and the 
public service of the judiciary. This activity 
covers the three components of the Justice 
ministry: courts, prisons and judicial means of 
protecting the youths. It also covers the admin-
istrative judicial tasks handled by members of 
the jurisdictions, as well as the activities of the 
professionals that participate in the jurisdic-
tional procedures: lawyers, solicitors, nota-
ries public, sworn experts. The Justice section 
also handles cases concerning civil status or 
foreigners’ rights. 
With 32% of the cases handled, foreigners’ 
rights is the largest part of the activity and con-
cerns foreigners all along their life: visa, stay 
permit, family reunification, naturalisation, 
etc. In this particular area, the Justice section 
does an important pedagogical work, in order 
to better inform the complainants, among 
others, about the administration’s “power of 
assessment”, often considered as unjust. 
In terms of volume, questions pertaining to 
citizenship (18%) and civil status (17%) are two 
other most important sources of the com-
plaints handled. The rest of the section’s activ-
ity consists in handling requests concerning 
the public service of the judiciary and legal 
proceedings as well as court officers. Although 
the examination periods rarely exceed a few 
months, civil status-related issues, despite 
their complexity, may sometimes be resolved 
within 48 hours. 

The Justice section generally works with the 
foreigners’ office of prefectures, the central 
civil status office of the Foreign and European 
ministry, public prosecutors, and clerks at the 
citizenship department of the Justice ministry. 
In 2009, efforts to generalise the creation of 
offices of delegate Mediators of the French 
Republic in prisons were continued, crowning 
with success the experiment started in 2005 in 
order to increase detainees’ access to media-
tion. Fully in keeping with the Institution’s 
pedagogical missions, it continued its action to 
improve prisoners’ access to law.

The	justice	section	basically	handles	issues	pertaining	to	foreigners’	rights,	citizenship	and	civil	
status.	In	2009,	the	distribution	by	type	of	requests	handled	was	close	to	the	one	observed		
in	2008,	however,	with	a	slight	decrease	in	the	number	of	complaints	on	foreigners’	rights.

591	cases	
opened	in	2009
including	

32%	concerned	
foreigners’	rights	

and	18%	
concerned	
citizenship-related	
issues	

537	cases	
closed

THE JUSTICE SECTION

directing the complainant and facilitating 
dialogue with the administration
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THE SOCIAl SECTION

for better understanding 
between contributors 
and social security organisations

The Social section basically examines disputes 
concerning social security benefits, basic and 
supplementary pension, family and social wel-
fare allowances, minimum benefits, housing 
benefits, employment support and unemploy-
ment benefits. 
giving explanations to citizens is one of the 
major activities of the Social section. In the 
labyrinth of the social security procedures 
and laws, the requestor is often helpless and, 
sometimes, appalled. A simple piece of infor-
mation can make a difference when a citizen’s 
request for aid is rejected, or when the citizen 
is deprived of his allowances without prior noti-
fication, or even has to cope with the silence of 
certain organisations. While examining cases 
referred to it, the Social section often has the 
opportunity to explain social security regula-
tions and their application.
The Social section also creates and develops 
some networks of contacts in social welfare 
organisations and in administrations, impor-
tant intermediaries in pursuit of its activities. 
Also acting in close collaboration with the 
regional delegates of the French Republic, 
characterised by their closeness to citizens, 
the Social section strives to choose, depending 
on the urgency of the cases, the interlocutors 
and intervention methods most suited to its 
activity. 

The very frequent changes in laws, especially 
in the social field and which can make adminis-
trations give contradictory answers, increase 
the number of complaints sent to the Mediator 
of the French Republic. Their examination is 
even more complicated by the relative unsuit-
ability of the laws to social changes. The social 
mobility and multiple professional situations 
associated with different schemes are largely 
the reason for the increasing complexity of 
complaints. 
Many others concerned the question of retire-
ment, a recurrent issue which constitutes a big 
part of the activity of the Social section and is 
likely to remain so in 2010 and beyond. 

The	help	of	social	security	organisations	and	social	welfare	offices	are	increasingly	sought,		
and	these	organisations	are	finding	it	difficult	to	provide	a	solution	suited	to	the	big	difference		
in	professional	and	family	situations.	Old	age	and	unemployment	insurance	is	the	most	frequent	
issues	handled	by	the	Social	section.	

521 cases	closed	
in	2009.
including
	
33%	for	old-age	
insurance	
	
and	21%	for	
unemployment	
insurance	

829	cases	
opened	in	2009
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THE TAxATION SECTION

towards better guarantees for taxpayers

Almost all the cases examined by the Taxation 
section concern State or council tax. These 
very diverse cases, with a lot of financial and 
social implications, are presented at all stages 
of the administrative and litigation procedures, 
from the contestation of the basis for taxation 
or its collection up to appeal to the judge and 
even after judgement. Personal taxation issues 
occupy a major position and concern family 
situations (divorce, dependents’ allowance, 
alimonies), professional situations (allowable 
expenses, employment bonus, unemployment 
benefits), patrimonial situations (inheritance, 
donations, monetary values, added values) as 
well as exceptional and deferred incomes, or 
exemptions on tax credits and various advan-
tages (“tax niches”). 
Questions of inland revenue inspection (proce-
dure, legal interpretation of facts, tax collec-
tion difficulties) in companies, some of which 
stake their survival and their employees’ jobs, 
concern about 20% of the complaints received. 
Tax inspection for individuals generally results 
from that of companies in which they are man-
agers or associates, or from cases of identity 
theft. Finally, complaints against regional 
authorities mainly concern increments, 
deemed excessive, in council taxes, especially 
for the funding of the collection of household 
refuse, as well their real estate valuations and 
cases of exemption. 

Among these complaints, it seems that in addi-
tion to the solutions of compromise, tax relief 
or deduction obtained or time given to the com-
plainants, the request for information in view 
of the complex taxation system is increasingly 
high. Clarifying the laws and explaining the 
resulting decisions, especially the decisions 
taken by administrations, occupy a predomi-
nant place in the activity of the Institution. 
Thus, the Mediator of the French Republic also 
helps the citizens to exercise their rights. 
The Taxation section has also noticed that 
cases based on a specific and particular legal 
point are no longer a majority. Henceforth, 
most of the complaints concern an entire issue 
or procedure. For the citizen, this means that 
they consider the administration’s attitude and 
the complexity of the entire legal framework 
as the reason for what they regard as general 
malfunctions, and think that only an indepen-
dent authority, the Mediator of the French 
Republic, can clear the situation. 

The	conditions	for	applying	regulations,	often	considered	as	unstable	and	too	restrictive		
–	thus	unjust	–,	reinforce	the	desire	to	obtain	more	clear	information	and	have	real	guarantees.

458	cases		
opened	2009
including
	
26%	concerned	
a	derogatory	or	
favourable	tax	
scheme	

12%	concerned	
inland	revenue	
inspection	in	
companies	

8%	concerned	
transfer	
of	property	

15%	concerned	
cases,	related	to	
the	economic	crisis,	
concerning	free	
reviews	

366	cases	closed	
in	2009
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The law of 3 January 1973, reinforced through 
that of 12 April 2000, confers on the Media-
tor of the French Republic the power to make 
reform proposals himself, or through direct 
referral from a citizen, a member of Parlia-
ment or any member of the civil society. The 
reform proposal mission is a logical extension 
of the individual mediation task. In fact, this 
makes the Mediator of the French Republic 
an observer of the social realities that fuel his 
reflection with a view to improving our laws or 
regulations. Beyond that, the Mediator of the 
French Republic intervenes in social issues: 
changes in the family, pension, mobility in 
Europe, protection of citizens, consumers and 
fragile populations, indemnifying victims of 
healthcare tragedies, working of justice and 
the healthcare system, etc.

The reform proposals sent to the ministries 
concerned are either aimed at correcting 
the malfunctions in a public service or in an 
administration, or reducing the situations of 
iniquity which result from the application of 
a law. In 2009, 15 new reform proposals were 
made on various issues such as PACS related 
social rights, protection of children, bank 
charges, indemnification of victims of French 
nuclear tests or reinforcing the legal status of 
legal autopsies. 

In	the	face	of	escalating	laws,	which	can	result	in	difficulties	of	application	for	administrations		
and	unjust	consequences	for	the	citizens,	the	reform	proposal	powers	of	the	Mediator		
of	the	French	Republic	are	basically	focused	on	the	pursuit	of	two	objectives:	searching		
for	the	highest	level	of	equity	and	correcting	malfunctions	in	the	public	service.	

12 reform	
proposals	adopted	
in	2009

6 reform	
proposals	not	
adopted	in	2009

55 reform	
proposals	awaiting	
a	reply

THE REFORM SECTION

convincing the authorities to accept public 
debates on important issues 
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HEAlTHCARE SECURITy AND SAFETy UNIT (P3S)

understanding, intervening, alerting

With close to 6,000 requests received in 2009, 
the Healthcare Safety and Security Unit (P3S) 
has proven its importance and the pertinence 
of its attachment to the Mediator of the French 
Republic. It has innovated the means of con-
tacting the Institution. Although it can still be 
contacted through the delegates in the field or 
through the headquarters’ switchboard, about 
75% of the requests reach it directly through 
a dedicated toll-free number publicised to the 
maximum through information campaigns to 
users of healthcare services. The calls are 
received via an external centre, which was 
already specialised in food security. 
Nearly half of these calls are information 
requests from users of healthcare services or 
requests to be “routed” to the right interlocu-
tor. Although the number of these initial infor-
mation requests is decreasing, the institution 
is happy to observe a fall in the number of 
complaints about the difficulties encountered 
by users to access their medical records. This 
improvement resulted from the intervention 
of the Mediator of the French Republic at the 
Health ministry, due to the many complaints 
lodged with him. It is noteworthy that 15% of 
the calls are made by healthcare profession-
als, often when dialogue with a patient is bro-
ken: they then search for an independent and 
neutral interlocutor. Other calls indicate the 
problems inherent in the exercise of medical 
professions, or even malfunctions which may 
be likened to “ordinary maltreatment”.
A huge number of complex cases require an in-

depth examination on the part of the P3S. The 
Unit receives complaints from users involved 
in a dispute with healthcare workers or hospi-
tals; in this case it asks for the medical record 
concerned, uses some specific resources 
to analyse each case and methodologically 
go through each “history”. Every fortnight, a 
medical staff meeting is held in the Unit with 
a permanent doctor, another part-time doctor, 
a nurse, five doctors working on a temporary 
basis (from a hospital or clinic), an emergency 
doctor, a general practitioner, an anaesthetist 
/ resuscitation specialist and a visceral sur-
geon. They devote one day or one and half days 
to analysing cases, together with ten thematic 
delegates: reference persons, professors, a 
radiotherapist, a magistrate. 
It is this work that enables the Unit to better 
understand the serious undesirable events 
referred to it, and to identify possible malfunc-
tions, medical errors or mistakes. 

Most	often	contacted	directly	via a	dedicated	phone	number,	the	P3S	deploys	some	resources		
suited	to	the	complexity	of	demands	–	from	simply	directing	the	requestor	to	the	local	mediation	
offices	to	deeply	examining	the	issue	in	case	of	conflict	after	a	healthcare-related	incident	–		
to	prepare	a	future	physical	mediation.	

60%	of	the	cases	
concern	medical	or	
surgical	accidents	

17% of	the	cases	
concern	nosocomial	
infections

10% of	the	
complaints	are	
violence	related	
(compared	to	2%		
in	2008)

8% of	the	
requests	concern	
access	to	law	

5%	of	the	cases	
concern	accidents	
relating	to	the	use	of	
a	healthcare	product	

60 physical	
mediations	in	2009

2,723	cases	
opened	2009

1,769	cases	
closed	in	2009

2,806	calls	
received	at	the	call	
centre
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budgetary means 11,099,009.00 e
	Staff	related	expenses	 7,274,792.00	e	
	headquarters’	staff*	 5,914,792	e
	Delegates	 1,280,000	e
	Trainings	 80,000	e	
	Operating	expenses*	 3,704,217.00	e	
	Office	premises	(including	rent)**	 	1,980,700.00	e	
	General	resources	(including	loans	
provided	by	the	State	budget)	 	1,239,517.00	e	
	Other	external	services	 	484,000.00	e	
	Investments	 	120		000.00	e	

* Integration of Midiss, now P3S
** 475,000 € rent profit made it possible to cover the spending 
differential noticed while transferring Midiss to P3S and to return 
close to 300,000 € to the State budget at the end of the business year

In 2009, the projects started in 2008 were continued, and 
new others initiated.

improving reception
Collaboration with the French documentation services 
was reinforced in order to achieve full and immediate 
processing of phone calls which need to be channelled 
to other administrative services, especially by dialling 
39 39. 
At the end of 2008, the Prime minister and the Mediator of 
the French Republic signed an agreement aimed at:
•  Improving the processing of e-mails and phone calls 

from users 
•  Increasing the use and improving the quality of the gen-

eral-information and user-orientation systems: www.
service-public.fr and 39 39.

The entire implementation process was spread over 
2009. 

creation of a healthcare security 
and safety unit (p3s)
2009 was marked by the integration of the Healthcare 
Security and Safety Unit (P3S) into the Institution of the 
Mediator of the French Republic. The P3S is charged with 
reinforcing dialogue between users of the healthcare 
system and healthcare professionals. It analyses and 
processes all information requests or complaints about 
non respect of patients’ rights, the quality of the health-
care system, healthcare safety and security, and access 
to treatments. 

In fact, at the request of the Health minister and through 
an agreement with the High Authority on Healthcare, the 
Midiss (Mission for the development of mediation, infor-
mation and dialogue for healthcare safety and security) 
was transferred to the Mediator of the French Republic 
on 1st January 2009; this has led to a significant increase 
in the number of cases referred to the Institution. 
At the P3S, the changes in the activity resulted in the 
recruitment of expert and temporary doctors. 

real estate strategy
In 2004, the Mediator of the French Republic tried to 
reduce the cost of renting office premises for his central 
services. 
The fact that the Mediator of the French Republic has 
regularly declared that the lease contract signed in 2003 
was costly (in terms of cost per square meter) has led the 
landlord not only to pay for the big works initially speci-
fied in the lease contract as payable by the tenant, but 
also to finance the installation of a lift servicing all the 
floors, and works making it possible to have additional 
spaces, especially a training room. 
Finally, some additional spaces have been made available 
to the services of the Mediator of the French Republic at 
a reduce rate. 
In its final letter of 1st September 2009, the State Audit 
Office stated that some “positive changes” had been 
made regarding the situation of the Institution’s accom-
modation. Moreover, it gave a glowing report on the man-
agement of the Institution. .

the staff of the mediator of the french republic 
(as of 31 december 2009)
 categories
 total a b c
Staff	placed	at	his	disposal	 	
by	administrations	 33	 24	 5	 4

Staff	from	State	and	regional	health		
and	social	security	insurance	offices	
(CPAM,	Urssaf	and	Cramif)	 4	 0	 0	 4

Seconded	staff	 10	 7	 1	 2

P3S	 5	 4	 0	 1

Staff	working	under	contract	 35	 26	 0	 9

Staff	assigned	by	the	SGG*	 13	 3	 2	 8
(10	of	them	had	the	status	of	seconded	staff	until	2007)

 total 100 64 8 28
* Secretariat General of the Government.

administrative and financial 
management for 2009
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Created in 1973, the Institution of the Mediator of the French Republic
is an independent body that uses its skills to assist citizens, individuals
or corporate bodies free of charge, with a view to improving
their relations with the administration and public services. It handles
disputes on a case-by-case basis, checks whether the organisation
concerned by a complaint has acted in line with the public
service mission entrusted to it, points out existing malfunctions and
restores the complainant’s rights. When an administrative decision,
though legally founded, violates human rights, the Mediator
of the French Republic is empowered to make recommendations in
all fairness. He may also use his injunction power when the State
fails to comply with a court decision taken in favour of constituents.
The Mediator of the French Republic equally has an important
reform-proposal power with which he helps improve administrative
and legal procedures so that the law can be adapted to social
changes, and inequities stopped. The Institution owes its dynamism
and efficiency to the quality of its employees at the headquarters,
its national presence guaranteed by some three hundred delegates,
its flexibility and networking. Appointed by decree of the Council of
Ministers, the Mediator of the French Republic has a single, irrevocable
and immutable six-year mandate. The Mediator of the French
Republic is a member by right of the National Human Rights Commission.

The figures provided in this report concern the year 2009.
The report was completed on 1st February 2010.
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contacting the mediator of the french Republic 
and his delegates   

the mediAtoR of the fRench Republic 
7, rue Saint-Florentin, 75008 Paris
Tel.: +33 (0)1 55 35 24 24
Fax: +33 (0)1 55 35 24 25
jpdelevoye@mediateur-republique.fr 

delegAte mediAtoRs of the fRench Republic 
The list of delegate Mediator of the French Republic, their address and office hours 
are available on the Institution’s website: 
www.mediateur-republique.fr  
Column: Delegates / where to find them?

sending your complaint  
to a member of parliament of your choice 
nAtionAl Assembly membeR
Assemblée nationale
126, rue de l’université, 75007 Paris
Tel.: +33 (0)1 40 63 60 00
addresses and office hours: 
www.assemblee-nationale.fr

@ chAt with the mediAtoR of the fRench Republic 

e-mediator is accessible via Windows live Messenger 
and Google Talk. Just add him to your contacts  
and start chatting with him. 

MSN:   mediateur-republique@hotmail.fr

Google Talk:  mediateur.republique@gmail.com

heAlthcARe secuRity And sAfety unit

and 

www.securitesoins.fr

senAtoRs
Palais du luxembourg
15, rue de Vaugirard, 75006 Paris
Tel.: +33 (0)1 42 34 20 00
addresses and office hours: 
www.senat.fr
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