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Executive Summary

National human rights institutions (NHRIs), as independent, state-mandated bodies with a
broad human rights mandate, play a key role as pillars for the respect of human rights,
democracy, and rule of law. The extent to which a state has in place an NHRI in line with
the Paris Principles is regarded by international and regional bodies as indicative of the
state’s respect for the rule of law and, more broadly, for checks and balances.

Within the European Network of National Human Rights Institutions (ENNHRI) — a network
connecting all NHRIs across the EU and the Council of Europe region — European NHRIs
have deepened their strategic engagement in regional rule of law mechanisms through
joint rule of law reporting, with a view to contributing to efforts at national and regional
level to strengthen the rule of law, human rights and democracy across Europe.

European NHRIs' joint reporting provides information on the extent to which NHRIs are
enabled to independently and effectively fulfil their mandate and thus contribute to the
national systems of checks and balances. Moreover, the information and analysis shared by
NHRIs concerning the human rights situation on the ground — one of the core elements of
NHRIs' legal mandate — helps to create a more accurate picture of the rule of law
environment in each state. As such, NHRIs" joint reporting helps to make a comprehensive
assessment of the level of respect for the rule of law at national level and contributes to
efforts by regional actors to address rule of law challenges in the region.

The sustained consideration of NHRIs" and their submissions within international and
regional monitoring processes, including the European Commission’s annual reports on the
rule of law in the EU and annual progress reports on Enlargement and Eastern Partnership
countries, confirms the importance of NHRIs' role in the rule of law architecture. It also
reaffirms the significance of strengthened cooperation among and with NHRIs to achieve
positive change for the rule of law, human rights and democracy across the region.

The aforementioned recognition has driven further support for the development,
strengthening, and protection of and co-operation with NHRIs. Such support is reflected in
important regional initiatives, for instance the 2021 Council of Europe Committee of
Ministers Recommendation on NHRIs and the European Commission’s revised Strategy for
the effective implementation of the Charter of Fundamental Rights. At the same time, the
positive impact of European NHRIs' joint rule of law reporting is confirmed in two different



ways. NHRIs mention numerous follow-up initiatives, both on the side of state authorities
and of institutions themselves, while giving feedback that reporting exercise has triggered
progress in tackling challenges and increased their engagement on rule of law issues.

Challenges to the rule of law across Europe in 2021: NHRIs' perspectives

This report is the result of the third joint rule of law reporting cycle conducted by European
NHRIs through ENNHRI. It brings together the country rule of law reports developed by
ENNHRI members and offers an overview of trends, challenges, and recommendations
developed by ENNHRI on the basis of the country reports received.

Key findings

The trends which emerge from ENNHRI members’ reporting on developments in 2021
reveal that not much progress was made to address issues affecting national rule of law
environments across Europe. This was also reported by NHRIs in previous years. Persisting
challenges include the following:

e A variety of issues are negatively impacting on the independence and effectiveness
of NHRIs in a number of countries, especially a lack of access to and cooperation by
national authorities in legislative and policy-making processes for NHRIs. There is also
an unsatisfactory level of implementation of NHRIs' recommendations. In some
countries, this could be due to insufficient awareness among state authorities of NHRIs'
mandate and functions. While some NHRIs were given new competences, the expanded
mandates were sometimes not accompanied by (efforts to provide) sufficient financial
resources to perform them. Some ENNHRI members also warned about changes in
their regulatory framework that may negatively influence their work and operations,
while no substantial legislative developments were recorded in EU countries without an
accredited NHRI but a new institution will start functioning in Sweden. In certain
countries, ENNHRI members also reported pressure, smears and actions by authorities
that threatened the continuity of their heads of institutions’ positions and ability to
perform their role. Others regret the lack of adequate measures and rules on immunity
to ensure NHRIs" independence and protection against attacks and intimidation. In this
context, the newly adopted Council of Europe Committee of Ministers
Recommendation 2021(1) on “the development and strengthening of effective, pluralist
and independent NHRIs" provides important impetus to further the establishment of
and an enabling environment for strong and independent NHRIs in each European
country.



https://search.coe.int/cm/pages/result_details.aspx?objectid=0900001680a1f4da
https://search.coe.int/cm/pages/result_details.aspx?objectid=0900001680a1f4da
https://search.coe.int/cm/pages/result_details.aspx?objectid=0900001680a1f4da

Human rights defenders (HRDs) and civil society organisations (CSOs) are
operating in worsening conditions. This year’s report reveals a deterioration of the
enabling environment for HRDs and CSOs. In many countries across the region, CSOs
and HRDs continue to be the target of attacks and harassment, including legal
harassment and Strategic Lawsuits Against Public Participation (SLAPPs), by public
authorities and law enforcement. Those working on sexual and reproductive rights,
LGBTI+ rights, rights of migrants and asylum seekers, and environmental protection are
particularly affected. ENNHRI members in a number of countries across the region raise
concerns about laws restricting civic space and CSOs' activities, as well as laws
criminalising HRDs' activities, in particular in the area of migration. Restrictions to
freedom of assembly and measures adopted in response to the COVID-19 pandemic
were again reported as having a strong impact on civic space. Furthermore, some
ENNHRI members regret the limited efforts of state authorities to ensure CSOs’ access
to and involvement in law and policy making. Against this background, NHRIs reported
that they actively engaged with HRDs and CSOs to address human rights challenges
and to step up their work for better protection of HRDs.

Severe challenges affect the national systems of checks and balances in a number
of European countries. These often relate to the way governments have been handling
the crisis situation triggered by the COVID-19 pandemic, and include the persistent use
of emergency legislation, as well as concerns over the legality of the use of emergency
powers and the necessity and proportionality of restrictions on fundamental rights and
freedoms. Furthermore, issues were reported with low quality law- and policy-making,
including in terms of impact assessments, transparency of public consultations and
access to information. A number of ENNHRI members also warn about gaps in
accountability, maladministration by public authorities, and challenges affecting the
judicial and constitutional review of laws. Many deplore the negative impact on the
level of public trust in authorities and on the independence of monitoring bodies. In
this context, ENNHRI members are mobilising to advise on and advocate for better
adherence to democratic and human rights standards, more transparent and inclusive
law-making, and improved access to information of public interest.

Obstacles to the effective functioning of justice systems persist in many countries
across Europe, with several ENNHRI members sharing concerns over laws and practices
that limit the independence of courts and judges. These include flawed procedures for
applying for and filling judicial posts, and threats to the independence of national
councils of the judiciary. ENNHRI members report dissatisfaction and distrust in the
justice system, including due to the impact of the excessive length of proceedings and
the lack of adequate resources. Reports by ENNHRI members also expose issues



affecting access to justice and fairness of proceedings, including a lack of transparency
of decision-making in courts and persisting gaps in legal aid. At the same time, they
report that efforts are too limited to improve the way justice is delivered in areas such
as anti-discrimination, asylum and migration and in criminal proceedings, and to
accommodate the needs of children, persons with disabilities, racialised groups, and
victims of crime in the judicial process. Moreover, NHRIs regret the failure to implement
judgments in a timely and effective manner, including those of regional courts.
Numerous examples are provided of NHRIs' contributions to the effective functioning
of justice systems, including through strategic litigation, complaints handling, awareness
raising, advice on reforms, and initiatives to promote access to justice among
vulnerable groups.

A decline in media freedom and pluralism across Europe, which ENNHRI members
associate with increasing political pressure on media, high risks of market concentration
, a lack of transparency of media ownership, and a worrying increase in threats and
attacks against journalists and media outlets, including by public authorities. These
encompass physical attacks (including police violence), verbal attacks, smear campaigns,
and legal harassment (including SLAPPs). Furthermore, ENNHRI members in a number
of countries alerted about laws disregarding the balance to be struck between the
protection of freedom of expression and information and competing rights and
interests; as well as there being few efforts to ensure balanced democratic debate, free
from hate speech and racialised narratives.

Concerning corruption levels and persisting gaps in whistle-blower protection,
which were met with an increasing mobilisation of NHRIs advocating for stronger anti-
corruption frameworks and for the effective implementation of rules on whistle-blower
protection.

Serious challenges to the rule of law and human rights protection continue to arise
from measures taken to address COVID-19. This not only includes the persisting
impact on checks and balances, but also the medium- and long-term impact of the
crisis on the enjoyment of fundamental rights and freedoms. The right to health, other
socio-economic rights, and the right to equality and non-discrimination are among the
most affected. NHRIs have been helping to monitor and address the challenges,
prompting action by state authorities, and engaging in awareness raising with rights
holders - for instance on available remedies and support schemes.

The national rule of law environment in a number of European countries continues
to be affected by systemic human rights violations, in particular as regards the right
to equality and non-discrimination, the right to liberty, and socio-economic rights. This



is also reflected in the failure to implement the judgments of the European Court of
Human Rights and the Court of Justice of the EU in a timely and adequate manner.

Recommendations to European and national policy makers

With a view to supporting progress in addressing the most pressing challenges affecting
the national and European rule of law and human rights environment, this report contains
a number of key recommendations addressed to European institutions and governments.
They include:

1. Ensure independent and effective NHRIs in each country, by:

e working towards implementation of the international standards and
recommendations on NHRIs, including the UN Paris Principles (and associated
accreditation reports of the GANHRI Sub-Committee on Accreditation) and the
Council of Europe Committee of Ministers’ Recommendation 2021(1);

e securing the establishment of NHRIs in compliance with the Paris Principles in
those countries where an NHRI does not yet exist;

e ensuring functional immunity and merit-based and pluralistic selection of heads
of institutions to protect NHRIs against threats, pressure and coercion;

e providing NHRIs with adequate resources - including additional financial and
human resources - when expanding NHRIs" mandates and functions, while securing
NHRIs' financial independence;

e enabling NHRIs to carry out their mandate, including through providing access to
information and through timely consultation on the human rights implications of
draft laws and policies;;

e ensuring effective consideration and implementation of NHRIs'
recommendations, including by making it a legal obligation for all addressees of
NHRI recommendations to provide a reasoned reply within an appropriate time
frame by developing processes to facilitate effective follow-up of NHRI
recommendations in a timely fashion, and by ensuring reporting by authorities on
their implementation of NHRIs' recommendations;

o fostering awareness about NHRIs’ role and functions among public authorities,
stakeholders, and the general public.


https://search.coe.int/cm/pages/result_details.aspx?objectid=0900001680a1f4da

Respect and protect civic space and human rights defenders, by:

ensuring a framework for the protection of HRDs, including better monitoring of
threats and attacks and the provision of measures to promptly investigate incidents
and prosecute perpetrators, including when they are state authorities;

taking steps to protect civil society organisations and HRDs from the abuse of
laws or procedural laws which result in legal harassment, including undue
prosecutions and SLAPPs;

evaluating existing laws and practices affecting civic freedoms, civil society
organisations and HRDs and revising rules resulting in undue restrictions, in
particular as regards rules on registration and dissolution, reporting and
transparency obligations, and the exercise of civic freedoms such as freedom of
peaceful assembly and freedom of expression and of information;

securing a conducive legal and policy framework to enable civil society
organisations and HRDs to carry out monitoring activities and humanitarian and
advocacy work;

securing an enabling financing framework and eliminating any undue obstacles to
accessing funding, including from foreign sources;

ensuring better involvement of civil society and HRDs in law and policy making;

fostering awareness among public authorities, stakeholders and the general public
about how the work of civil society organisations and HRDs is relevant to the rule of
law and human rights protection.

Safeguard and strengthen checks and balances systems, by:

reinforcing human rights impact assessment procedures and tools, including by
better leveraging the role of independent expert bodies such as NHRIs, to ensure full
alignment and compliance of national laws and policies with international and regional
human rights standards;

improving public consultation practices at all stages of law-making procedures,
paying particular attention to ensuring meaningful representation and participation
of vulnerable and marginalised groups, and organisations representing their
interests;

ensuring increased accountability of public authorities, including by improving
audit and control procedures, better monitoring the exercise of law enforcement
powers, and ensuring that media and civil society actors have access to information;



addressing existing shortcomings in the judicial review of acts by public
authorities, including as regards the implementation of decisions by constitutional
and regional courts.

4. Ensure fair and effective justice systems, by:

strengthening the independence and impartiality of courts, including by means
of ensuring transparent and fair systems for judicial appointments and the allocation
of cases and by strengthening the independence of national judicial councils;

improving the efficiency of justice systems, through adequate human and
financial resources as well as measures to tackle systemic delays in court
proceedings in full respect of the right to have access to a court and to a fair trial;

facilitating access to justice and ensuring compliance with fair trial standards
for vulnerable groups such as children and juveniles, migrants and asylum seekers,
victims of trafficking, victims of discrimination and racist violence, and persons with
disabilities, also by accommodating as appropriate their specific needs during
proceedings;

improving courts’ accessibility, including by ensuring a rational but fair distribution
of courts, reducing the costs of proceedings, and improving legal aid systems;

encouraging closer and better cooperation of judicial authorities with NHRIs,
also with a view to a more systematic implementation of their recommendations.

5. Safeguard media freedom and pluralism and freedom of expression and information,

by:

ensuring that national legal frameworks include adequate sanctions, including by
means of criminal law, for threats and attacks against journalists and media
actors by private or public actors and take measures to regularly monitor and
record, and promptly investigate and prosecute, such threats and attacks;

protecting journalists and media outlets from the abuse of laws or legal
harassment, such as SLAPPs;

better protect media independence, including by strengthening independent
media authorities, preventing and addressing political and economic pressure on
media and improving journalists’ and media actors’ working conditions;

safeguarding the pluralism of the media market, by means of measures to ensure
transparency of media ownership and to prevent and address market
concentration;



fostering free and balanced public debate, by ensuring access to public service
media content without discrimination, countering disinformation, hate speech
and illegal content in full respect of freedom of expression and information, and by
promoting media literacy and adherence to professional standards and ethics
by all journalists and media;

ensuring a regular and transparent dialogue between state authorities, media
actors and press freedom organisations to tackle identified challenges in media
freedom, pluralism and journalists’ safety;

evaluating, in consultation with media actors, existing laws and practices
affecting the exercise of freedom of expression and information and repealing
or revising rules resulting in undue restrictions, in particular as regards defamation
laws, other forms of criminalisation of speech, data protection, rules on secrecy,
rules on disinformation and illegal content;

ensuring free access to data and information of public interest, the protection of
journalistic sources and the protection of whistle-blowers.

. Strengthen the anti-corruption framework, by:

revising and strengthening the legal framework to prevent and fight
corruption, in particular high-level corruption and integrity issues, and better
leverage in this context the advisory role of NHRIs;

strengthening capacity of anti-corruption bodies and judicial authorities to
investigate and prosecute corruption, and foster cooperation among them and
between them and other independent actors, including - in accordance with their
national mandates - NHRIs;

improving whistle-blower protection frameworks and ensuring the
implementation of relevant rules on the ground, including through consultation with
NHRIs on possible relevant roles.

. Address and mitigate the impact of COVID-19 and response measures on rule of law
and human rights protection, by:

ensuring the legality and democratic oversight of restrictive measures in
situations of public health emergency;

securing thorough human rights impact assessments and a regular evaluation
of restrictive measures in force, and seeking in this context the advice and
guidance of NHRIs and other independent actors;



e when planning, designing and implementing responses and mitigating measures,
paying increased attention to challenges faced by vulnerable and marginalised
groups;

e integrating in recovery and resilience plans specific actions to address the impact
of the pandemic on socio-economic rights;

e supporting the efforts of and cooperating with independent monitoring bodies
-including NHRIs, civil society organisations and HRDs - to monitor, report on
and contribute to addressing challenges to rule of law and human rights protection.

8. Address structural human rights issues affecting the rule of law environment, by:

e ensuring timely and effective implementation of judgments by regional courts,
namely the European Court of Human Rights and the Court of Justice of the EU;

e ensuring compliance of laws and practices with international and regional
human rights standards, including the ECHR and the Charter of Fundamental
Rights of the EU;

e ensuring timely and effective implementation of recommendations by
international and regional monitoring bodies, as well as independent authorities
including NHRIs;

e ensuring meaningful consultation with NHRIs and civil society organisations
when drafting or revising relevant laws and policies;

e strengthening authorities’ awareness and knowledge of potential human rights
violations and their capacity to identify and tackle these, in particular in the
context of law and policy making, as well as law enforcement;

e promoting and supporting awareness raising and civic education initiatives on
human rights, democracy and the rule of law, also in synergy and cooperation with
NHRIs.

Supporting NHRIs’ efforts to monitor, protect and promote the rule of
law

International and regional actors are in a key position to facilitate and support NHRIs'
engagement and efforts, and thereby strengthen the impacts on the ground of NHRIs' rule
of law monitoring and reporting. As already stressed by ENNHRI in previous reports, this
requires prioritising the strengthening of fully independent and effective NHRIs in each
State; supporting NHRIs" work in their countries so as to make sure state authorities



constructively engage with them and take action to implement their recommendations;
and investing to enable NHRIs to contribute effectively to efforts by EU and other regional
bodies to advance human rights, rule of law and democracy in Europe.

The impact assessment conducted by NHRIs as part of this year's reporting cycle allowed
the formulation of a number of more targeted key recommendations addressed to
regional actors to facilitate and support NHRIs’ engagement and efforts on rule of law
issues, and in particular the European Commission, to:

e anchor monitoring and reporting in a broad concept of the rule of law that reflects
interlinkages with human rights, access to justice as well as democracy more
generally;

e strengthen the preventative function of reporting exercises, while acting firmly on
already identified violations and threats, including through funding conditionality
and enforcement action where applicable;

e organise regular regional and national dialogues on the rule of law, involving
ENNHRI and NHRIs.

The recommendations call on national authorities to:

e increase the transparency and participatory nature of follow-up action, including by
enhancing engagement with key stakeholders such as NHRIs and civil society (for
example through dedicated working groups and regular dialogue);

e support the effective and wide dissemination of rule of law reports by regional
actors, including the European Commission, as well as by NHRIs and ENNHRI.

European NHRIs remain committed to continuing and deepening — both individually and
collectively though ENNHRI - their strategic engagement within international and regional
rule of law mechanisms. Alongside this, they remain committed to continuing to use their
promotion and protection roles to engage with national actors to prompt progress in
addressing the challenges identified. In this context, besides carrying on its work to support
the establishment, strengthening and protection of NHRIs across the region, ENNHRI will
continue coordinating a regular joint rule of law reporting exercise by its members, further
promote NHRIs" impactful involvement in regional policy and law-making processes, and
create opportunities for capacity building, mutual learning, enhanced solidarity and
cooperation among NHRIs.



About ENNHRI and NHRIs

The European Network of National Human Rights Institutions (ENNHRI) brings together
over 40 National Human Rights Institutions (NHRIs) across wider Europe. It provides
support for the establishment and strengthening of NHRIs, a platform for collaboration and
solidarity in addressing human rights challenges, and a common voice for NHRIs at the
European level to enhance the promotion and protection of human rights, democracy and
the rule of law in the region. ENNHRI is one of four regional NHRI networks, which
together form GANHRI, the Global Alliance of NHRIs.

NHRIs are state-mandated bodies, independent of government, with a broad constitutional
or legal mandate to protect and promote fundamental rights at the national level. They
work with government, parliament and the judiciary as well as with civil society
organisations and human rights defenders (HRDs). They are established and function with
reference to the UN Paris Principles which require NHRIs to carry out their work
independently and promote respect for fundamental rights, democratic principles and rule
of law in all circumstances, including in situations of state of emergency.

While the specific mandate of each NHRI may vary, the fundamental role of NHRIs is to
promote and protect human rights, including civil, political, economic, social and cultural
rights, and address discrimination in all its forms. Given the breadth of their mandate, each
NHRI selects strategic priorities for their work, based on their considerations of the national
context. Different models of NHRIs exist across all regions of the world, including across
Europe, namely: human rights commissions, human rights ombuds institutions, consultative
and advisory bodies, institutes, and hybrid institutions. Information on ENNHRI members,
including on the institutions’ type and mandate, can be found here.

Irrespective of their specific mandate, NHRIs are unique in that their independence,
pluralism, accountability and effectiveness is periodically assessed and subject to
international accreditation. Such accreditation, performed by the UN Sub-Committee on
Accreditation (SCA) of the Global Alliance of NHRIs (GANHRI), is reviewed by reference to
each NHRI's compliance with the UN Paris Principles, international standards on the
independent and effective functioning of NHRIs. This accreditation reinforces NHRIs as key
interlocutors on the ground for rights holders, civil society organisations, state actors, and
international bodies. More information on NHRI accreditation can be found here.


http://ennhri.org/
http://ennhri.org/about-nhris/un-paris-principles-and-accreditation/
http://ennhri.org/our-members/
http://ennhri.org/our-work/nhri-accreditation/

An increasing role of NHRIs in monitoring, protecting
and promoting the Rule of Law

NHRIs as an indispensable part of checks and balances in each state

NHRIs are a key component of the institutional architecture that serves to realise the rule of
law, human rights and democracy in each state.

NHRIs' role as pillars for the respect of human rights, democracy and rule of law has been
the object of an increasing recognition by international and regional actors. Such
recognition is reflected in recent policy documents such as the UN Human Rights Council’s
latest Resolution on NHRIs, the Council of Europe’s Committee of Ministers’ Decision on
Securing the long-term effectiveness of the system of the European Convention on Human

Rights and the recently adopted Recommendation on the development and strengthening
of effective, pluralist and independent national human rights institutions (hereinafter, the
'2021 Council of Europe Committee of Ministers Recommendation on NHRIs'). At EU level,
a similar recognition is clearly expressed in the European Commission’s annual rule of law
reports and the revised Strategy for the effective implementation of the Charter of
Fundamental Rights, as well as, in the field of external relations, the new EU Action Plan on
Human Rights and Democracy, the latest EU enlargement package and the revised Eastern
Partnership framework.

This has translated in an increased consideration of NHRIs as a rule of law indicator. When
an independent and effective NHRI is in place in a state, international and regional actors
assess this as indicative of the state’s respect for rule of law and checks and balances more
broadly. Conversely, the lack of A-status NHRI in a country, the content of SCA
recommendations on NHRIs' independence and effectiveness, or the existence of threats to
the NHRI's enabling environment can be indicative of more general challenges for rule of
law and checks and balances in a country, which may require international consideration
and follow-up.

This understanding is visible in the context of the EU’s initiatives to protect and promote
the rule of law. Since 2020, the European Commission has recognised the role of NHRIs as
part of the institutional checks and balances to ensure a functioning democracy based on
the rule of law in its reports on the rule of law in the EU. It stresses the key role of
ombudspersons and NHRIs in defending the right to good administration and fair
treatment, pointing to human rights violations and ensuring an independent assessment of
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the impact on the realisation and protection of human rights and rule of law of the
measures introduced by the Member States in response to the COVID-19 pandemic
emergency. Accordingly, the European Commission’s Rule of Law reports have devoted
particular attention to alert about problematic issues concerning the appointment and
dismissal of NHRIs' heads of institutions, threatening NHRIs' independence and
effectiveness in some Member States. Separately, it has intervened where NHRIs in the
region faced threats to their independence, as occurred for example in the case of the
Polish NHRI, where the Commission addressed the issue as an integral part of its dialogue
with Poland on the respect for the rule of law. Increasing attention is also devoted to NHRIs
as indicators for the respect of rule of law, democracy and human rights within the
European Commission’s Enlargement and Eastern-Partnership policy.

The recognition of NHRIs as indispensable parts of the checks and balances in each State
has driven a broader international support for the development, strengthening, protection
and co-operation with NHRIs, as a means to enhance promotion and protection of human
rights, the rule of law and democracy. At regional level, a strong push for the establishment
and strengthening of independent and effective NHRIs across the region is clear from the
2021 Council of Europe Committee of Ministers Recommendation on NHRIs and from the
European Commission’s revised Strategy for the effective implementation of the Charter of
Fundamental Rights, recalled above. Both policy documents call on Member States to take
all necessary measures to establish and, when established, maintain and strengthen
independent NHRIs in accordance with the Paris Principles, ensuring their operations in an
environment which is conducive to them carrying out their mandate in an effective manner
and in a climate of impartiality, integrity, transparency and fairness.

As also underlined by the EU Agency for Fundamental Rights (FRA) in its _report on NHRIs,
the establishment and strengthening of effective NHRIs in compliance with the UN Paris
Principles is, in turn, key to enable European actors to rely on independent counterparts at
national level and thus reinforce the quality and impacts of their efforts to promote and
protect human rights, democracy and rule of law.

ENNHRI's first core objective includes support to European NHRI establishment and
compliance with the Paris Principles, before, during and after the accreditation process. The
number of NHRIs accredited by reference to the UN Paris Principles has risen significantly
in Europe since the establishment of the ENNHRI Secretariat - this number has increased a
46%, from 26 to 38 countries in Europe with an accredited NHRI. Among these, the
number of European countries with an “A-status” NHRI (fully compliant with the Paris
Principles) increased by 50%, from 20 to 30, reflecting important progress also in line with
the UN SDGs which include the existence of an NHRI in compliance with the Paris Principles
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as an indicator of peaceful, just and inclusive societies (target 16.a) As part of its efforts to
support independent and effective NHRIs across the region, ENNHRI also provides support
to NHRIs under threat and has progressively strengthened its monitoring of NHRIs'
regulatory framework and enabling environment within its rule of law reporting exercise, in
order to raise awareness about existing challenges and opportunities and further greater
support from regional actors to NHRIs across Europe.

The special focus on NHRIs" independence and effectiveness within the rule of law
reporting cycle is particularly visible in this year's report, which for the first time includes an
updated overview of most recent SCA recommendations for each country and even more
detailed information on NHRIs' regulatory framework and enabling environment. This
strengthened monitoring and reporting responds to the European Parliament’s call to
ensure that the next EU Rule of Law reports look in greater depth at how NHRIs function,
their degree of independence and their contribution in the system of national checks and
balances. It is also integral part of ENNHRI's Action Plan on the implementation of the 2021
Council of Europe Committee of Ministers Recommendation on NHRIs, which will result in
the development of a baseline study on the implementation of the Recommendation in
each CoE Member State by start 2023, and dedicated actions at national and regional level
to establish and strengthen NHRI across the wider European region by 2025.

NHRIs engagement in rule of law monitoring mechanisms as means to
promote a national and regional rule of law culture

Besides being themselves an indicator of the state of rule of law, independent and effective
NHRIs are reliable sources of information on the rule of law situation at the national level.
Given the close interconnection and mutually reinforcing relationship between the rule of
law, democracy and human rights, NHRIs are in a key position to report and participate in
rule of law monitoring initiatives as an integral part of their mandate to promote and
protect human rights. Monitoring and reporting on the situation of human rights in their
country is in fact an obligation under the Paris Principles and a central function of all NHRIs
- NHRIs accredited as fully independent and effective (A-status NHRIs) being given
independent reporting rights before the UN Human Rights Council, Treaty Bodies and
other UN mechanisms.

International and regional actors agree that NHRIs, based on their broad human rights
mandate and taking into account their accreditation status, have a key role to play in
feeding into the assessment of the situation of human rights, democracy and rule of law in
countries across the region and in connecting the efforts by international and regional
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actors to promote and protect human rights, democracy and the rule of law to the national
level.

Indeed, building on their monitoring functions, their cooperation with state and non-state
actors and their role as interlocutors between the state and general public, NHRIs have
great potential in raising awareness, mobilising support and maximising impacts of
international and regional actors’ efforts at the national level. At the same time, NHRIs'
engagement in rule of law monitoring mechanisms is seen by NHRIs themselves as an
opportunity to further promote and enhance the impact of their work and
recommendations, by contributing to a more comprehensive and informed assessment of
existing challenges at national and regional level and helping policy makers, at both
national, regional and international level, identify the most appropriate responses and
interventions.

Based on this understanding, ENNHRI has supported and advanced European NHRIs’
engagement in EU and regional rule of law mechanisms, based on a common and
coordinated approach. Such engagement led to the publication since 2020 of annual
regional ENNHRI Reports on the State of the Rule of Law in Europe, compiling European
NHRIs" country submissions and an overview of trends reflecting NHRIs' perspectives on
the state of the rule of law across the region. These reports were used to feed international
and regional policy processes aimed at monitoring, promoting and protecting the rule of
law, human rights and democracy across the region.

The two annual Rule of Law Reports published by ENNHRI to date (ENNHRI 2020 Rule of
Law Report and ENNHRI 2021 Rule of Law Report), and the follow-up engagement of
ENNHRI and NHRIs, was greatly welcomed by EU and regional actors and successfully fed
into key regional processes, including the Commission’s annual monitoring cycles,
submissions on EU legislative initiatives such as SLAPP and the Freedom of the Media Act,
as well as the development and follow-up by ENNHRI to the Council of Europe
Recommendation on NHRIs. NHRIs themselves expressed appreciation of the impact of the
joint monitoring exercise on their work, both in terms of maximising impacts of their efforts
at national and regional level and as an opportunity for mutual learning, enhanced
solidarity and cooperation among NHRIs.

Taking stock: impact of and follow up to rule of law reporting in 2021

As part of the 2022 reporting exercise, ENNHRI members were asked to share information
about follow-up initiatives to the rule of law reporting in 2021, as well as about their views
on the impact of the reporting exercise in triggering progress on the challenges identified
and in enhancing the engagement of NHRIs" themselves on rule of law issues. ENNHRI
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members signalled several relevant follow-up initiatives and developments, both on the
side of State authorities and of institutions themselves.

Initiatives involving State authorities

Among initiatives involving State authorities, some ENNHRI members (in particular from
Finland, Kosovo and Slovakia) pointed to a number of public debates and awareness
raising events. In EU countries, these were organised in the wake of the release of the
European Commission’s rule of law report. This included, in Finland, a dedicated rule of law
seminar organised by the government to foster an exchange of views between judges,
public officials and academia, meant to be held annually. In Croatia, a similar debate was
held at the initiative of civil society organisations and involved state authorities as well as
the NHRI.

ENNHRI members also pointed to actions taken by State authorities to address rule of law
issues identified in last year’s report. In a number of cases, this was concretised in the
integration of specific actions to uphold and promote the rule of law and human rights
protection as part of broader governmental plans, as reported in the Netherlands, Spain,
Turkey and Ukraine. A number of specific interventions were also mentioned by ENNHRI
members aimed at improving the efficiency and independence of the justice system, as
reported in Croatia, Greece, Liechtenstein and Slovakia — with similar efforts also reported
in Georgia, although they then came to a stall.

In some countries, and namely Croatia, Cyprus, Greece and Luxembourg, ENNHRI
members also signalled that steps were taken to reinforce the anti-corruption framework,
including as regards laws on whistle blowers protection. A number of ENNHRI members
equally pointed to State authorities’ efforts to discuss and address identified challenges
affecting media freedom and pluralism, such as in Armenia, Greece and Luxembourg.
ENNHRI members also welcomed steps taken in a number of countries to make progress
on NHRIs’ strengthening and accreditation, as reported in Albania, Austria, Romania,
Serbia, Turkey.

Authorities also engaged in research, monitoring and reporting activities. For example, in
Romania, the ENNHRI member mentioned how the State’s submissions to international
monitoring bodies included references to the Commission rule of law report.

A number of governments are also making efforts to promote the rule of law beyond the
domestic context, in particular in EU Member States. Examples include action taken to
promote the rule of law within the EU region, such as the Netherlands’ interventions before
the Court of Justice of the EU (CJEU) in relevant cases raising rule of law issues, as well as
forms of inter-state cooperation — such as the monitoring and good practice exchange



project launched in Slovakia with the financial support of the Netherlands, and the rule of
law dialogue organised in Slovakia in cooperation with the Swedish embassy. Elsewhere,
initiatives were taken as part of governments’ external relations and development
cooperation activities. For example, in Finland, the ENNHRI member mentioned the
establishment of a new institution (the ‘Rule of Law Centre’) to support developing
countries in creating and reinforcing the rule of law framework.

Initiatives by and impact on the work of NHRIs

ENNHRI members’ engagement in rule of law monitoring and reporting is leading to an
increasing integration of rule of law issues and their interlinkages with human rights in the
institutions’ action plans and activities, and the prioritisation of progress on identified rule
of law issues in the institutions’ strategic engagement at national, regional and
international level. This has corroborated ENNHRI's members’ engagement on rule of law
issues in enlargement countries, where rule of law priorities are being included in NHRIs'
strategies and actions plans — as reported this year in particular in Albania, Kosovo and
North Macedonia. Some ENNHRI members are also investing in strengthening awareness
about the NHRIs' role in promoting and protecting the rule of law, as illustrated by training
and awareness raising initiatives undertaken by ENNHRI members in Albania, Armenia and
Azerbaijan; and in enhancing their own capacity to grasp and tackle rule of law issues, as
reflected in the trainings organised for the institution’s personnel by ENNHRI's member in
Turkey.

ENNHRI members also illustrated in their 2022 submissions how this results in an enhanced
engagement with national, regional and international stakeholders. This has for many
ENNHRI members translated in targeted advocacy towards national authorities on issues
identified in the 2021 rule of law report, variably taking the form of statements,
communications, recommendations, hearings, constitutional complaints and other
interventions, as reported in Albania, Armenia, Bulgaria, Croatia, Cyprus, Georgia, Greece,
Germany, Luxembourg, Northern Ireland, Romania and Turkey. Some ENNHRI members
have been particularly active in supporting capacity building of public authorities on rule of
law issues, as illustrated in country reports on Azerbaijan, Cyprus, Finland and Greece. In a
number of countries, including Albania, Austria, Azerbaijan, Croatia, Liechtenstein, Slovakia
and Turkey, the report served to enhance cooperation of ENNHRI members with civil
society stakeholders at national and international level; as well as to foster cooperation,
exchanges and peer learning among NHRIs and ombuds institutions themselves, as
mentioned by ENNHRI members in Kosovo, Montenegro and Turkey.

Building on their rule of law monitoring, ENNHRI members also stepped up their
engagement with regional actors on rule of law issues. This has been particularly the case



in EU countries. In Cyprus and Finland, NHRIs inputted in their governments’ submissions
to the European Commission’s rule of law report and organised trainings for public
authorities on rule of law related issues — an initiative envisaged also by ENNHRI member
in Greece. Elsewhere, ENNHRI members cultivated engagement with the European
Parliament, developing specific projects and forms of cooperation. In Bulgaria, for example,
the NHRI referenced the 2021 ENNHRI Rule of Law Report’s findings during the mission of
the Democracy, Rule of Law and Fundamental Rights Monitoring Group of the European
Parliament’'s Committee on Civil Liberties, Justice and Home Affairs.

In addition, ENNHRI members leveraged their rule of law monitoring and reporting with
regional and international monitoring bodies and mechanisms, as illustrated by ENNHRI
members in Cyprus, Finland, Northern Ireland and Slovakia. This was conducive, for
example in Finland, to the NHRI's monitoring of the implementation of judgments of the
European Court of Human Rights (ECtHR), or, in Greece, the NHRI's efforts to encourage
the ratification of international human rights instruments. Beyond the EU, ENNHRI
members also signalled their enhanced engagement with other regional actors such as
Council of Europe bodies, as reported for example by ENNHRI’'s member in Turkey.

Findings of the 2021 Rule of Law Report further fed into ENNHRI members’ subsequent
research and reports, as mentioned in submissions on Armenia, Croatia, Finland, Kosovo,
Romania, Slovakia and Spain, and were disseminated through public events, campaigns
and other awareness raising initiatives by ENNHRI members in Armenia, Bosnia and
Herzegovina, Croatia, Cyprus, Finland, Greece Kosovo, Northern Ireland and Turkey.

Supporting NHRIs’ engagement to strengthen the rule of law framework
at national and regional level

While ENNHRI members’ reporting on follow up to the 2021 Rule of Law Report, as
illustrated above, confirm the relevance of NHRIs' role in the rule of law architecture and
the impact of NHRIs' engagement, efforts by international and regional actors to achieve
positive change for rule of law, human rights and democracy across the region also require
strengthened cooperation among and with NHRIs.

To that effect, taking stock of the experience and impacts of NHRIs' engagement in
European rule of law mechanisms to date, ENNHRI 2021 Rule of Law Report already
identified four key focus areas where enhanced collaboration with and support for NHRIs
appears particularly crucial to achieve strong rule of law, democracy and human rights in
Europe. On that basis, the report addressed a number of recommendations to regional
actors. While the annual ENNHRI reporting by NHRIs shows a continuous overall negative
trend, it appears that more robust action in response to reporting findings is needed by
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decision-makers at national and regional level, including through closer cooperation with

NHRIs.

While certain progress was registered over the past year on some of the recommendations
put forward by NHRIs and ENNHRI in their 2021 Rule of Law Report, all those
recommendations appear still valid. They include:

Prioritising the strengthening of fully independent and effective NHRIs in each
State. This would require, as a priority, to build on information concerning NHRIs
independence, effectiveness and enabling environment, and in particular
information contained in ENNHRI and NHRIs' rule of law reports, to:

ensure a more consistent integration of developments regarding NHRIs'
establishment and enabling environment with reference to the Paris Principles
and CoE Recommendation on NHRIs, in relevant reports by regional actors, and
in particular the Commission’s annual reports on rule of law in the EU and its
annual progress reports on Enlargement and Eastern Partnership countries;

develop targeted country specific recommendations , especially for countries
where no NHRI is established yet, and where the reporting indicates a
deteriorating enabling environment or threats to NHRIs' independence and
effectiveness. These recommendations should be integral part of regular
reporting exercises, including the country chapters of the Commission'’s rule of
law reports for EU Member States and the country reports developed within the
Enlargement and Eastern Partnership frameworks, and inform political and
technical country exchanges, including Human Rights Dialogues;

devise appropriate follow-up action to ensure the implementation of such
recommendations, in close consultation with NHRIs and ENNHRI, including
through dedicated political and technical dialogues, the integration of related
recommendations, benchmarks and conditions in progress monitoring as well as,
as appropriate, in funding programmes, and support for ENNHRI’s core function
of supporting the establishment and strengthening of NHRIs;

in the light of common challenges identified, work towards an EU legal or policy
document setting out EU standards and guidance for national authorities on the
independence and effectiveness of NHRIs, building on the Paris Principles, the
2021 Council of Europe Committee of Ministers Recommendation on NHRIs and
other relevant international instruments and standards.



e Supporting NHRIs' work in their countries, to make sure state authorities
constructively engage with them and take action to implement their
recommendations. This would require, as a priority:

- giving visibility to NHRIs' recommendations in relevant horizontal and thematic
reporting initiatives, including when drafting country specific recommendations
to be included in the Commission’s annual rule of law reports and country
reports developed within the Enlargement and Eastern-Partnerships frameworks;
NHRIs" recommendations should also be mentioned as relevant in political and
technical country exchanges, including Human Rights Dialogues;

- facilitating and supporting NHRIs' efforts to engage with national actors for the
implementation of their recommendations, including by integrating the level of
implementation of NHRIs" recommendations as indicator of progress towards
stronger rule of law frameworks and checks and balances systems; by mobilizing
structures fostering cooperation among regional and national authorities such as
EU country delegations, networks of contact points and inter-parliamentary
dialogues; and by ensuring more transparency on national follows-up by EU
institutions and involving NHRIs and ENNHRI as appropriate;

- supporting, including by dedicated financial support, initiatives by ENNHRI and
NHRIs aimed at independently monitoring, raise awareness on and increasing
impacts of national and EU efforts to safeguard and advance human rights,
democracy and rule of law at national level.

¢ Investing to enable NHRIs to contribute effectively to efforts by EU, Council of
Europe and other regional bodies to advance human rights, rule of law and
democracy in Europe. This would require, as a priority:

- acoordinated and comprehensive approach to the protection of and support for
HRDs, including NHRIs, under threat, including dedicated financial support for
the establishment of an effective protection mechanism, political dialogue and
public statements and support, to be designed in close consultation with NHRIs
and ENNHRI building on their expertise and existing guidelines;

- enhancing complementarities of different regional policy initiatives, especially by
the EU and Council of Europe, on rule of law, democracy and human rights and
strengthening cross-regional cooperation to address common concerns,
including those concerning NHRIs and other human rights defenders.

Such recommendations were broadly echoed by ENNHRI members themselves in the
context of their 2022 reporting. In that context, while reiterating the importance for
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regional and international bodies of continuing to strictly monitor rule of law developments
across the region, ENNHRI members also formulated a number of additional
recommendations to increase the impact of rule of law monitoring and reporting.
ENNHRI members' key recommendations include:

To regional actors, and in particular the European Commission:

e anchor monitoring and reporting on a broad concept of the rule of law reflecting
interlinkages with human rights, access to justice as well as democracy more
generally;

e strengthen the preventative function of reporting, while acting firmly on already
identified violations and threats, including through funding conditionality and
enforcement action, where applicable;

e organise regular regional and national level dialogues on rule of law, involving
ENNHRI and NHRIs alongside state authorities and civil society.

To national authorities:

e to recognise the strong connection between rule of law and human rights
protection;

e toincrease transparency and participatory nature of follow-up action, including
enhanced engagement with key stakeholders such as NHRIs and civil society
(for example through dedicated working groups and regular dialogue);

e to support the effective and wide dissemination of reports on rule of law issues
by regional actors, including the European Commission, as well as by NHRIs and
ENNHRI.

On their side, NHRIs are committed to continue and deepen — both individually, and
collectively though ENNHRI - their strategic engagement within international and regional
rule of law mechanisms, and to explore how to best use their promotion and protection
roles to engage with national actors on findings, recommendations and judgments by
European institutions, bodies and courts. This may include reporting on follow-up by state
authorities, the use of regular channels of dialogue and cooperation, including targeted
recommendations, the developments of ‘national networks’ of support actors as well as,
strategic litigation.

ENNHRI, as a network connecting all NHRIs across the EU and the Council of

Europe region, will seek to continue coordinating the regular joint rule of law reporting
exercises and explore how to further refine the underlying methodology to achieve further
impacts. ENNHRI will further promote constructive and sustainable NHRIs" involvement in
regional policy processes, also considering information gathered on the impact of efforts



by regional actors at national level and on NHRIs’ follow-up initiatives in that respect. To
that effect, depending on available capacity, ENNHRI intends to explore opportunities to
foster mutual learning and exchanges between NHRIs, promote other regional cooperation
initiatives and will continue to support NHRIs' capacity building, including through seminars
and trainings dedicated to fundamental rights and rule of law — such as the 2021 virtual
seminar on how to make use of the EU Charter of Fundamental Rights to address rule of
law challenges co-organised by ENNHRI, FRA and Equinet. These initiatives aim to support
NHRIs efforts, also in situations where NHRIs experiences difficulties in terms of their
cooperation with authorities or witness the authorities’ failure to timely and effectively
implement their recommendations — as a number of NHRIs flagged in this report. ENNHRI
will also aims to provide NHRIs with further guidance on how to engage with European
actors, for positive impacts on the ground.
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Rule of Law reporting by NHRIs across the region: a
united approach based on a common methodology

Since 2020, ENNHRI's members committed to engage with a united approach to annual
rule of law reporting. They agreed, in particular, to develop country-specific rule of law
reports, using information extracted from relevant national reports and compiled on the
basis of a structure and methodology common to all NHRIs, developed by ENNHRI. These
country rule of law reports are then collated and published by ENNHRI as one
comprehensive regional report. In addition, sub-regional reports are compiled to feed in
different consultation processes as relevant for NHRIs across ENNHRI's membership (EU
Member States, Enlargement/Western Balkans, Eastern Partnership, other non-EU
countries).

Thematic submissions on Human Rights Defenders (HRDs) under threat are also prepared
on the basis of NHRIs' reporting to inform the work of international and regional
monitoring bodies including the UN ASG on Reprisals and the UN Special Rapporteur on
the situation of human rights defenders. In addition, the 2021 reporting also translated into
ENNHRI submissions on relevant EU legislative initiatives, including on Strategic Lawsuits
Against Public Participation (SLAPPs) and on the European Media Freedom Act and will be
used for ENNHRI's follow-up actions in relation to the 2021 Council of Europe Committee
of Ministers Recommendation on NHRIs.

Such a united approach reflects the spirit of cooperation and solidarity that underlines
ENNHRI's membership, while acknowledging the differences in roles, status, functioning
and environment of NHRIs across the region. It is meant to frame a coherent engagement
and reporting of ENNHRI in the different European rule of law monitoring processes as
relevant to ENNHRI members across the region - while supporting the overarching work of
ENNHRI on supporting its members’ efforts to promote and protect democracy, rule of law
and human rights at national level.

Key principles

The key principles underlying ENNHRI's member NHRIs" engagement in European rule of
law monitoring initiatives, as identified for the purpose of the first ENNHRI Rule of Law
Report of 2020, remain valid. These are:

1. NHRIs' contribution as information providers, to help regional actors have a more
accurate picture of the national rule of law environment, based on reliable, objective
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and verifiable information. NHRIs can take advantage of their unique position to
collect and provide input concerning both:

e Their own features and concrete functioning, i.e., their formal and functional
independence, pluralism and effectiveness (NHRIs as rule of law indicators); and

e The human rights situation on the ground (NHRIs regular reporting on human
rights with rule of law implications, e.g., access to justice, media pluralism, civic
Space, etc).

2. NHRIs" contribution to the identification and implementation of follow-up action to
address detected issues at the national level, including facilitating discussions with
national parliaments and, when covered by their mandate, through court
proceedings.

3. NHRIs' role in the active promotion of a rule of law culture, including by raising
awareness with the general public and cooperating with civil society stakeholders.

The compilation of country-specific rule of law reports on the basis of a structure and
methodology common to all NHRIs, and the collation and publication of these as
one regional report, coordinated by ENNHRI, remains the privileged approach with
a view to, at once:

e Supporting timely and coherent NHRI reporting under different EU mechanisms
relevant to EU Member States, Enlargement, Eastern Partnership and other
countries, and

e Promoting enhanced NHRIs' impacts on at national and regional level, in a spirit
of cooperation and solidarity.

Considerations on methodology

A detailed methodology paper, available here, has been developed by ENNHRI to illustrate
the common approach of its members to reporting and participation in European rule of
law mechanisms.

The methodology has been revised and updated in the light of the preliminary assessment
of the first pilot common reporting exercise that led to the publication of the 2020 ENNHRI
Rule of Law Report and taking into account relevant policy developments at regional level.
ENNHRI is committed to ensuring a continued evaluation of the common reporting
structure and guiding principles through member-wide consultation at the end of each
annual reporting cycle. This involves learning from experience and adaptation of the
common methodology as appropriate, also having regard to the sustainability,


http://ennhri.org/wp-content/uploads/2021/03/NHRI-ROL-monitoring-methodology_updated-February-2021_FINAL.pdf

effectiveness and impacts of the common approach at international, regional and national
level.

The following paragraphs outline the key features underpinning the agreed methodology.

A common reporting structure

For each annual reporting exercise, ENNHRI develops a common reporting structure in
order to facilitate and streamline the collection of country information on rule of law by all
NHRIs in wider Europe. The common reporting structure generally contains information
provided by European NHRIs in relation to:

e The NHRI as indicator of rule of law, and
e Country-specific human rights reporting by NHRIs with relevance to the rule of law.

The related questionnaires are developed by ENNHRI in a spirit of continuity with the
previous year's reporting exercise, while being adapted and integrated as appropriate to:

e Integrate the priority areas and indicators identified by European institutions and
bodies for the different rule of law mechanisms,

e Accommodate feedback on the previous reporting exercise(s), and

e Reflect relevant trends and policy developments.

The questionnaire shared with members for the purpose of this year’s reporting is included
as Annex | to this report.

The common reporting structure of this year’s report mirrors the areas covered by the 2021
ENNHRI Rule of Law Report, while elaborating more in-depth on certain aspects. In
particular, it covers:

e Asregards the NHRI as an indicator of rule of law:

- Progress in the establishment and/or accreditation of the NHRI, including an
updated overview of latest SCA recommendations for each country;

- Changes in the regulatory framework;

- The extent to which state authorities ensure enabling space for the NHRI to
independently and effectively carry out its work;

- Significant changes in the NHRI's environment relevant for the independent and
effective fulfilment of the NHRI's mandate;

e Asregards human rights issues with relevance to the rule of law, evidence of
problematic laws, measures or practices in five thematic areas:

- Human rights defenders and civil society space;
- Checks and balances;



- Functioning of justice systems;
- Media freedom, pluralism and safety of journalists;
- Corruption.

e The impact of measures adopted to address the COVID-19 pandemic, in terms of
rule of law and human rights protection, long-term implications, as well as the
impact on the NHRI's functioning;

e Any other pressing challenge in the field of human rights, or any other relevant
developments or issues, having an impact on the national rule of law environment,
relevant for the specific country situation.

In addition, for the purpose of this year's reporting exercise, NHRIs were also invited to:

e formulate key recommendations to national and regional policy makers to tackle
rule of law challenges identified in each country;

e provide their overall assessment over the progress made in their country in the
areas covered by the report over the past year;

e include their considerations as regards the impact of last year's reporting exercise;

e illustrate actions and initiatives taken by NHRIs to address the issues raised and/or
to promote rule of law standards in each of the areas covered by the report.

In order to encourage concise data provision, the reporting structure allows NHRIs to
reference existing resources as appropriate — including their general or thematic reporting
activities at national or international level (see below).

In filling out the questionnaire, each NHRI is free to report on what it deems appropriate,
also on the basis of the NHRI's mandate, capacity, and national context. Insofar as the
areas surveyed coincided with those covered by ENNHRI 2021 Rule of Law Report, NHRIs
were encouraged to provide relevant updates concerning the issues reported on.

Each country report reflects the NHRI's autonomous choice of scope of its country-specific
reporting. Each NHRI is also solely responsible for the information provided as well as the
positions or opinions expressed in connection to the issues reported on — without those
positions or opinions being attributable to other NHRIs or to ENNHRI.

Building on NHRIs’ existing functions and expertise

In order to facilitate reporting, NHRIs are encouraged to develop their engagement in
European rule of law mechanisms in synergy with their relevant work at national and
international level. In concrete terms, this means that NHRIs engagement at the different
stages is meant to build on or feed into:



e General or thematic national reporting initiatives;
e General or thematic reporting to other international monitoring bodies;

e The formulation of and follow-up of recommendations to national authorities.

Role of ENNHRI in the analysis, processing, collation and dissemination of NHRIs’
reporting

ENNHRI members continue to agree on the importance for the Secretariat to support their
engagement in European rule of law mechanisms, with a view to enhance relevance,
impact and sustainability. This includes support in the analysis and processing, as well as in
the collation and dissemination of NHRIs' reporting.

In particular, ENNHRI undertakes the following tasks in relation to the analysis and
processing of the country information by NHRIs:

e The development and regular update of the reporting methodology, in consultation
with members;

e Verification and consistency checks, performed via consultation with the relevant
NHRI to obtain clarification or complementary information and data included in a
country report — each NHRI remains responsible for the information and data
provided therein;

e Highlighting emerging trends, through analysis and processing of the information
included in the country reports received, as well as related shared recommendations
to regional and national policy makers; and

e Provision of information in each country report on the NHRIs' establishment and
accreditation status, including the latest report of the international accreditation
committee with recommendations to improve compliance with the Paris Principles,
in connection to the recognition of NHRIs as rule of law indicator.

Scope of this report

The present report brings together the country rule of law reports developed by ENNHRI
members and offers an overview of trends and common challenges, and related shared
recommendations, developed by ENNHRI on the basis of analysis of the country reports
received. The report also includes information provided by ENNHRI on NHRIs'
establishment and accreditation status for each State, meant to inform regional actors’
assessment in relation to the recognition of NHRIs as rule of law indicators.



ENNHRI currently has members in 43 European countries. In some European countries
where there is no NHRI, steps have been taken towards establishing one (most notably,
Iceland, Sweden and Switzerland). In others, establishing initiatives are non-existent or have
stalled (for example, in Italy and Malta). In Sweden, in view of the creation of the Swedish
Institute for Human Rights, the Swedish Equality Ombudsman resigned from ENNHRI
membership in 2021. The Swedish Institute for Human Rights has been invited to submit an
application to join ENNHRI and has intentions to be accredited as an NHRI in accordance
with the UN Paris Principles.

This report collates submissions from all ENNHRI member institutions, and information on
the process to establish an NHRI in the other countries. Contributing ENNHRI members
thus include 30 A-status NHRIs, 8 B-status NHRIs and 8 non-accredited institutions, as
reflected in the overview table below.’

In line with the time-scope of ENNHRI's annual rule of law reporting, as per the
methodology illustrated above, this report and related country reports account of
developments concerning 2021, as the calendar year previous to reporting. The report does
therefore not reflect the drastic impact on the rule of law and human rights situation in
Ukraine and in the region since the eruption of the armed conflict between the Russian
Federation and Ukraine in February 2022, as well as its impacts on NHRIs in Ukraine, the
Russian Federation and neighbouring countries. ENNHRI has been closely monitoring the
unfolding human rights situation through field missions in neighbouring Poland, and has
drawn attention — in a recent meeting hosted together with the UN'’s Office of the High
Commissioner for Human Rights, and soon in a dedicated webpage — to pressing human
rights concerns identified by NHRIs in connection to the conflict, and related initiatives
taken by NHRIs to respond to these challenges, building on their key role in protecting and
promoting human rights.

ENNHRI has also been vocal in showing support and solidarity with the Ukrainian NHRI,
including by calling for an immediate cessation of the armed attack by the Russian

Federation in accordance with the principles of international law, humanitarian law and
human rights law, and by voicing concerns over the summary dismissal of the Ukrainian

!In the system of international accreditation, A-status NHRIs are considered fully in compliance with the UN
Paris Principles and B-status partially. Non-accredited ENNHRI members have committed to work towards
complying with the UN Paris Principles and becoming accredited institutions within a reasonable period. All
A-status NHRIs are periodically reviewed every 5 years. Deferral of accreditation is possible — this is currently
the case, among ENNHRI members from the EU, for the Hungarian Commissioner for Human Rights, which

will be reviewed in March 2022.


https://ennhri.org/our-members/
https://ennhri.org/news-and-blog/delegation-warsaw-see-support-people-fleeing-conflict-ukraine/
https://ennhri.org/news-and-blog/conflict-ukraine-human-rights-concerns/
https://ennhri.org/news-and-blog/statement-conflict-ukraine-2/
https://ennhri.org/news-and-blog/joint-letter-on-the-dismissal-of-the-ukrainian-parliament-commissioner-for-human-rights/

Parliament Commissioner for Human Rights in June 2022, without transitional measures,
and its impacts on the independent and effective functioning of the institution.
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Overview of contributing NHRIs and of information provided on national

situation per topic

Information provided on national situation per topic

NHRI
establishm f —
Country ENNHRI Member ent/accredi % = §
tation e _('é“ o
(] >
status z g 2 *E_Jj é’ %
z2 £ 3 E >
Albania People s‘Advocate Institution of the Republic A status v v v v v v v
of Albania
Andorra Currently no NHRI
Armenia The Offlce of the Human Rights Defender of A status v v v v v v v
Armenia
. . A status
Austria Austrian Ombudsman Board v v v v
" Office of the Commissioner for Human Rights
aeligian (Ombudsman) of the Republic of Azerbaijan B status v v v v v
Belarus Currently no NHRI
Federal Institute for the protection and No status
promotion of Human Rights (FIRM-IFDH) (applying)
Interfederal Centre for Equal Opportunities and B status
Opposition to Racism (Unia) V4 V4 V4 V4 V4 V4 V4
Belgium .
Myria No status
The Combat Poverty, Insecurity and Social
. . No status
Exclusion Service
Bosnia an'd The Human Rights Ombudsman Institution of A status v v v v v v
Herzegovina Bosnia and Herzegovina
Bulgaria Ombudsman of the Republic of Bulgaria A status v v v v v v v




Information provided on national situation per topic

NHRI
establishm oqzj =
ENNHRI Member ent/accredi % 3 §
tation e g &
(] > o
status z & & *%j g %
z2 £33 E =
Croatia Ombudswoman of the Republic of Croatia A status v v v v v v v
Office of the Commissioner for Administration | B status
Cyprus and the Protection of Human Rights (deferred to | v/ v v v v v v
(Ombudsman) 2022)
Czech Republic Public Defender of Rights No status v v v v
Denmark The Danish Institute for Human Rights A status v v v v v v v
Estonia Office of the Chancellor for Justice A status v v v v v v v
Finland mesh Human Rights Centre A status v v v v v v v
Parliamentary Ombudsman
France French Ngtlonal Consultative Commission on A status v v v v v
Human Rights
Georgia Public Defender (Ombudsman) of Georgia A status v v v v v
Germany German Institute for Human Rights A status v v v v v
Great Britain Equality and Human Rights Commission A status v v v v v
Greece Greek National Commission for Human Rights | A status v N v v v v v
TR Qfﬂce of the Commissioner for Fundamental Bostatus v v v v v v v
Rights
Iceland Currently no NHRI
Ireland Irish Human Rights and Equality Commission A status v v v v v v v
Italy Currently no NHRI




Information provided on national situation per topic

NHRI

establishm
ENNHRI Member ent/accredi

tation

Independence &
HRDs and civil

status = .‘9_2 B
T 1%} (]
zZ = >
Kosovo® Ombudsperson Institution of Kosovo No status V4 N4 N4 N4 N4 N4
Latvia Ombudsman's Office of the Republic of Latvia | A status v v v v v v v
Liechtenstein Liechtenstein Association of Human Rights No status v v v v v
Lithuania The Sellmas O'mbud'smen s Office of the A status v v v v v
Republic of Lithuania
e National Human Rights Commission of A status v v v v J J J
Luxembourg
Malta Currently no NHRI
Moldova People's Advocate Office A status v v v v v v
Monaco Currently no NHRI
NErETRE Protector of Human Rights and Freedoms of B status v v v v v v
Montenegro
Netherlands The Netherlands Institute for Human Rights A status v v v v v v
North Macedonia | The Ombudsman Office of North Macedonia B status v v v v v
Northern Ireland | Northern Ireland Human Rights Commission A status v v v v v v
Norwegian National Human Rights Institution
Norway g g A status v v v v v N4

" This designation is without prejudice to positions on status, and is in line with UNSC 1244 and the ICJ Opinion on the Kosovo Declaration of
Independence.
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Poland Office of the Commissioner for Human Rights | A status v N v v v

Portugal Portuguese Ombudsman A status v v v v v v

Romania Romanian Institute for Human Rights No sta.tus v N v v v v

(applying)

RUSSIan' ngh. Commlsspner for Human Rights in the A status v v v v v J

Federation Russian Federation

San Marino Currently no NHRI

Scotland Scottish Human Rights Commission A status No submission

Serbia Protectpr of C|t|;ens (Ombudsman) of the A status v v v v v v
Republic of Serbia

Slovakia Slovak National Centre for Human Rights B status v v v v v v

Slovenia Humar? Rights Ombudsman of the Republic of A status v v v v v v
Slovenia

Spain Ombudsman of Spain A status v v v v v v

Sweden NHRI under establishment

Switzerland NHRI under establishment




Information provided on national situation per topic

NHRI
establishm oqzj =
ENNHRI Member ent/accredi % 3 §
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status =z 2 2%
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e Human Rights and Equality Institution of No sta.tus v v v
Turkey (applying)
. inian Parli t issi for H
Ukraine Eikgrsglan arliament Commissioner for Human A status v v v v v v




Overview of trends and challenges

Independence and effectiveness of NHRIs

Developments in NHRIs' establishment and accreditation

Since ENNHRI's last Rule of Law Report, 6 European NHRIs were reviewed by the Sub-
Committee on Accreditation (SCA), namely the NHRIs in Austria, Germany, Hungary,
Luxembourg, Northern Ireland and Serbia. In the case of the Luxembourgish NHRI, the
SCA reaccredited the institution with A-status. After a period of deferral, the SCA also
regranted the Serbian NHRI its A-status. As regards the Hungarian NHRI, the SCA
confirmed its recommendation that the Hungarian NHRI be downgraded, and the
institution now holds B-status. The Austrian NHRI was upgraded from B to A-status in
March 2022. The reaccreditation of the German NHRI was deferred until October 2023,
while the assessment of the Northern Ireland NHRI was deferred and will be finalized in
October 2022, due to serious concerns regarding the available budget to the institution.
Detailed information on the SCA recommendations and updates from the NHRIs are
included under the respective country chapters.

Regarding the establishment of NHRIs in the region, it is worth noting that a new
institution, the Swedish Institute for Human Rights, was created and commenced
operations on 1 January 2022. This institution is not yet accredited, but it has been
established with reference to the UN Paris Principles. ENNHRI provided comments on the
legislative proposal to establish the Institute and stands ready to give further support
towards its functioning and possible accreditation. The Institute has also been invited by
ENNHRI to join the network. It is worth recalling that another institution, the Swedish
Equality Ombudsman was a member of ENNHRI until December 2021 and it was
accredited with B-status by SCA in May 2011. In view of the establishment of the new
Institute, the Equality Ombudsman has left ENNHRI.

Other countries are taking steps towards creating an NHRI. In Switzerland, a legislation has
been approved on the establishment of a NHRI and a new institution will be operating in
2023. In Iceland, a legislative proposal is expected in 2023.

By contrast, there have been no substantial developments in EU countries without
NHRI. In Italy and Malta, legislative proposals are still stalled at the Parliament and
ENNHRI is not aware of prospects for the establishment of NHRIs in both countries soon.
Similarly, no substantive progress on the establishment of an NHRI in Belarus, and San



Marino have been reported. While in Andorra, Monaco and Iceland, the establishment of a
new institution or transformation of existing institutions into an NHRI is under
consideration.

Steps towards strengthening existing institutions and seeking accreditation are also varied
across Europe. In the Czech Republic, for various reasons the Czech Public Defender was
not able to be active in the matter but remains committed to supporting developments
towards this objective, which would require dedicated action from state authorities and
legislative changes. In Romania, the situation is still stalled due to different legislative
proposals that can impact the institutions seeking accreditation. In Liechtenstein, the
Human Rights Association is considering to apply for first-time accreditation. The Belgian
Federal Institute for the Promotion and Protection of Human Rights has submitted that its
request for accreditation be scheduled for the SCA session of March 2023. ENNHRI has
also been in touch with existing institutions in Andorra and Monaco to further understand
any intentions to develop as NHRIs, to join ENNHRI as associate members and to consider
applying for accreditation. In Iceland, the government is working to develop a legislative
proposal on the establishment of an NHRI by 2023, in consultation with ENNHRI.

Changes in regulatory frameworks

In general, European NHRIs have a broad legal mandate to contribute to access to
justice by individuals in varied ways. Approximately two thirds of the NHRIs have the
competence to handle complaints submitted by individuals (in Albania, Armenia,
Austria, Azerbaijan, UNIA and MYRIA in Belgium, Bosnia and Herzegovina, Bulgaria,
Croatia, Cyprus, Czech Republic, Hungary, Estonia, Finland, Georgia, Kosovo, Latvia,
Liechtenstein, Lithuania, Moldova, Montenegro, North Macedonia, Portugal, Poland,
Romania, Serbia, Slovakia, Slovenia, Spain, Turkey, Ukraine). Moreover, almost half of the
NHRIs are mandated to undertake strategic litigation before courts (in Albania, Armenia,
Belgium, Bulgaria, Croatia, Denmark, Estonia, Georgia, Germany, Great Britain, Greece,
Hungary, Ireland, Kosovo, Latvia, Liechtenstein, Moldova, Montenegro, Northern Ireland,
Poland, Slovenia, Turkey and Ukraine). It is worth noting that, sometimes, NHRIs can act
before courts only in specific cases — for example the NHRI in Hungary can act in equality
and environment cases, while the NHRI in Croatia pursues strategic litigation only in cases
concerning antidiscrimination and whistle blowers. NHRIs from Estonia, Norway and
Germany may only take on the role of third-party intervener to provide an amicus curiae
opinion to courts.

Some NHRIs also provide legal assistance to individuals (in Albania, Armenia, Belgium,
Bosnia and Herzegovina, Denmark, Estonia, Great Britain, Ireland, Kosovo, Latvia,
Liechtenstein, Moldova, North Macedonia, Northern Ireland, Slovakia, Turkey and Ukraine)



or general legal advice and information (in Bulgaria, Croatia, Cyprus, Portugal and
Romania). The majority of European NHRIs have an awareness-raising function in relation
to access to justice for individuals (in Albania, Armenia, Austria, Azerbaijan, Belgium, Bosnia
and Herzegovina, Bulgaria, Croatia, Cyprus, Czech Republic, Denmark, Estonia, Finland,
France, Georgia, Germany, Great Britain, Greece, Hungary, Ireland, Kosovo, Latvia,
Liechtenstein, Luxembourg, Moldova, Montenegro, North Macedonia, Northern Ireland,
Norway, Portugal, Romania, Serbia, Slovakia, Slovenia, Spain, Turkey, Ukraine).

A number of NHRIs report about changes in the national regulatory frameworks in
which they operate. For instance, a number of NHRIs were granted new competences.
Some NHRIs were, in particular, recently appointed as Independent Monitoring Mechanism
for the UN Convention on the Rights of Persons with Disabilities (CRPD) (in Ireland, France
and Serbia) and as National Rapporteurs on trafficking of human beings (in Ireland and
Serbia). The Irish NHRI also was granted a broader mandate to act in the area of gender
equality, and is expected to be appointed as co-ordinating body of the National
Preventative Mechanism (NPM). In Serbia, where changes were prompted by a new
comprehensive law on the Protector of Citizens, the NHRI was also appointed special body
to protect and promote the rights of the child. In Croatia, the NHRI was assigned new tasks
within the framework of the implementation of the EU Directive on whistle blowers
protection.

While the expansion and strengthening of NHRIs" mandate is a welcome step, it must be
noted, as also flagged by ENNHRI members in Croatia, Germany and Serbia, that NHRIs do
not always receive sufficient financial resources to perform additional mandates they are
given. Elsewhere, new independent institutions with thematic mandates, separate from the
NHRIs, were established, namely the Ombudsperson for Older Persons and a Rapporteur
for Gender Based Violence in Finland and the Intelligence Ombudsmen in Lithuania.

NHRIs also report about legislative reforms concerning their institutions other than
additional mandates. In Hungary, for example, ENNHRI member welcomed the decision
to merge the NHRI and the equality body, as a consequence of which the mandate of the
Commissioner for Fundamental Rights was revised to strengthen its powers in the area of
non-discrimination, and the conditions to terminate its mandate were clarified.

A number of measures are perceived by NHRIs as positive steps towards enhanced
independence and effectiveness. In Greece, changes were introduced to improve the
NHRI's functional independence, its administrative and financial autonomy, and strengthen
its legal personality, following the NHRI's mobilisation. In Latvia, a new law strengthened
parliamentary requirements for the nomination of the Ombudsman and introduced a
limitation on holding more than two consecutive terms, although no progress was yet



recorded on a 2015 proposal to secure a constitutional basis for the institution. In Portugal,
a new legal act strengthening the institution to enhance the realisation of its mandate and
compliance with the Paris Principles was adopted. In Serbia, a new law concerning the
NHRI's mandate has been adopted to ensure more transparency in the Ombudsman’s
election process and stronger cooperation with civil society and international mechanisms.
In the Russian Federation, the NHRI is no longer obliged to pay administrative fees when
filing administrative claims and a proposal to extend the NHRI's competences to allow
handling complaints on actions of organisations which perform certain public functions is
under parliamentary discussion. The NHRI from Bosnia and Herzegovina also informs
about a planned legislative reform to improve the functioning of the institution and its
compliance with Paris Principles.

Elsewhere, amendments of the regulatory framework have been more controversial. In
Romania, the government's legislative proposal to absorb the Romanian Institute for
Human Rights into the state authority combating discrimination has been recently rejected
by the Senate, although the legislative reform of the Romanian institution is still ongoing.
Belgian institutions reported that the establishment of a new regional human rights
institution in the region of Flanders raises concerns about its impact on the mandate of the
existing Interfederal Centre for Equal Opportunities and Opposition to Racism (UNIA), as
well as in terms of access to justice for victims of human rights violations, considering the
increasing complexity of the institutional human rights system in the country. In Lithuania,
the NHRI equally alerts about legislative changes about to be adopted that risk
undermining the independence of the NHRI by imposing a 6-month deadline on the
institution to handle the case as well as by taking away the NHRI's competence to mediate.

Numerous NHRIs (notably from Albania, Armenia, Bosnia and Herzegovina, Cyprus,
Finland, France, Georgia, Germany, Great Britain, Greece, Kosovo, Liechtenstein, Lithuania,
Luxembourg, Montenegro, North Macedonia, Slovakia, Slovenia and Ukraine) provide
suggestions to further strengthening their institutions’ regulatory frameworks. For
example, the NHRI from Great Britain calls for a wider mandate to tackle human rights
violations, to align it with powers granted to the institution when handling cases on non-
discrimination; and the NHRI in Montenegro calls for additional safeguards to ensure the
institution’s independence. A number of NHRIs also call for improvements to enable the
institutions to more effectively exercise their role in the checks and balances system —
such as strengthening the institution’s right to appeal in Liechtenstein, or easing the
interventions by the institutions before constitutional courts in Kosovo and Lithuania.

Enabling environment and safe space



More than half of the European NHRIs take the view that relevant state authorities have a
generally good awareness of the NHRI's mandate, independence and its role (in
Armenia, Austria, Azerbaijan, Belgium, Bulgaria, Cyprus, Denmark, Estonia, Finland, France,
Georgia, Germany, Great Britain, Ireland, Kosovo, Latvia, Liechtenstein, Montenegro,
Northern Ireland, Norway, Portugal, Romania, Slovakia, Spain, Turkey and Ukraine). On the
contrary, ENNHRI members from Bosnia and Herzegovina, Lithuania, Luxembourg, North
Macedonia, and Serbia regret insufficient or even lack of state authorities’ awareness of the
NHRI's mandate, which also negatively impacts the NHRIs" effectiveness.

Moreover, NHRIs from Albania, Lithuania, Luxembourg and Romania underline the need
to raise authorities’ attention for further compliance with the Paris Principles,
especially in terms of the NHRIs' efficiency and independence. In addition, the NHRIs from
Belgium and Finland raise concerns about the existence of many human rights bodies at
national level which may lead to confusion and fragmentation of the national human rights
infrastructure which can be detrimental for the awareness and enjoyment of human rights
by individuals.

While numerous NHRIs report an overall good cooperation with national authorities (in
Austria, Azerbaijan, Bulgaria, Cyprus, Czech Republic, Denmark, Estonia, Germany, Georgia,
Great Britain, Hungary, Ireland, Latvia, Montenegro, Northern Ireland, Norway, Portugal,
Serbia, Spain, Ukraine and Turkey), many of them report difficulties in cooperation with
national authorities in legislative and policy-making processes, as is the case for
ENNHRI members in Albania, Belgium, Bosnia and Herzegovina, France, Georgia, Germany,
Greece, Luxembourg and Romania. In Bosnia and Herzegovina, as well as in Poland, the
NHRIs experience an overall problematic cooperation with state authorities. State
authorities often fail to timely and effectively consult with NHRIs on legislative
proposals. Sometimes, there is no systematic involvement of NHRIs in relevant legislative
and policy processes, as reported in Romania, Slovakia and Spain, or consultations are
often not held, or held within very tight timeframes, as reported in Albania. Against this
background, it is worth noting that the NHRIs from Armenia, Azerbaijan, Liechtenstein and
Northern Ireland declare being consulted on draft laws systematically. The NHRIs from
Albania, Croatia, Georgia and Luxembourg highlight that they sometimes witness lack of
access to information and lack of cooperation to provide data and information
requested by the institution.

Despite the 2021 Council of Europe Recommendation which calls on states to make it a
legal obligation for addressees of NHRIs' recommendations to provide a timely and
reasoned reply, this is not the case in many countries across the region, including
Belgium, Denmark, Finland, France, Germany, Greece, Ireland, Latvia, Liechtenstein,



Luxembourg, Northern Ireland, Romania and Slovakia. NHRIs from Greece, Luxembourg,
Slovakia and Slovenia explicitly signal the need to introduce a legal obligation to
implement the NHRI's recommendations. ENNHRI members from Austria, Bulgaria,
Croatia, Cyprus, Estonia, Great Britain, Kosovo, Lithuania, Montenegro, Portugal, Serbia,
Spain, Slovenia, Ukraine and Turkey confirm that a legal obligation to provide a timely and
reasoned response is established in their countries.

Irrespective of whether such legal obligations exists, many NHRIs signal that the
implementation rate of the NHRI's recommendations, unfortunately, remains in
practice unsatisfactory — as reported in Albania, Armenia, Azerbaijan, Bosnia and
Herzegovina, Croatia, Georgia, Kosovo, Luxembourg, North Macedonia and Slovenia. The
NHRI in Albania points that this problem still persists even in spite of the recent
establishment of a Parliamentary mechanism for the systematic monitoring of the follow-
up and implementation of independent institutions’ recommendations by relevant
authorities. In this respect, it is noteworthy that the 2021 Council of Europe
Recommendation on NHRIs recommends authorities to develop processes to facilitate
effective follow-up of NHRI recommendations, in a timely manner.

As regards protection against threats to the NHRI's independence and effectiveness,
many institutions pointed at an overall good level of protection of heads of institutions
and staff against threats and harassment and any other forms of intimidation
(including SLAPP actions) in their countries. This is the case for NHRIs in Albania, Armenia,
Azerbaijan, Belgium (FIRM), Bulgaria, Cyprus, Czech Republic, Estonia, Finland, Georgia,
Germany, Greece, Hungary, Ireland, Kosovo, Latvia, Romania, Slovenia and Spain.
Increased criminal protection exists in Cyprus, Czech Republic, Estonia, Georgia, Hungary
and Latvia, while in Germany specific provisions ensure enhanced protection of privacy.
The NHRI from Armenia informs that following attacks on its institution, criminal liability for
publishing defamatory information on the NHRI has been recently introduced in the
Armenian legal system.

By contrast, no specific measures and rules on immunity to ensure NHRIs’
independence are in place in Austria, Belgium (UNIA), Bosnia and Herzegovina, Denmark,
France, Great Britain, Ireland, Lithuania, Liechtenstein, Luxembourg, North Macedonia,
Northern Ireland, Norway, Portugal, Slovakia and Ukraine. In Lithuania, the NHRI raises
serious concerns over the provision which make it possible to remove the head of the
institution from the office following a parliamentary no-confidence vote, when no clear
and reasonable conditions for such action are clarified by law.

Despite measures introduced at national level to combat threats towards NHRIs, some
European NHRIs have experienced threats, attacks, harassment and state authorities’



practices obstructing NHRI's work. In Armenia, the NHRI has been the subject of attacks
such as hate speech and fake news about its actions while reporting, at the same time,
that its work and positions were intentionally not covered by public media. In Georgia, the
NHRI has been a subject of verbal attacks from the public authorities and politicians who
were also questioning the NHRI's duties. In Slovenia, the NHRI experienced pressure and
smears when taking actions on specific topics.

In some European countries, the NHRI's work and effectiveness was impacted by state
authorities’ actions threatening the continuity of head of institution’s service. For
instance, this was the case in Poland, where the NHRI's activities in the area of migrants’
rights were obstructed by the state of emergency imposed on the Belarusian-Polish
border. The NHRIs from Kosovo and North Macedonia alert about purposeful lack of
appointment of the NHRI's deputies, whereas in Moldova the NHRI has been functioning
for quite some time without a head of institution.

Various NHRIs also refer to insufficient financial and human resources as a major
challenge and obstacle to NHRIs" effectiveness. The need to ensure more resources and
adequate conditions to exercise the institutions” mandate is specifically raised by ENNHRI
members in Austria, Croatia, Greece, Lithuania, Moldova, Montenegro, North Macedonia,
Serbia and Slovenia. The NHRIs from Bulgaria, Germany, North Macedonia, Northern
Ireland and Norway draw attention to the lack of additional resources provided to carry
out additional, specific mandates to perform international obligations (such as acting as
a monitoring body under the CRPD). Progress in this respect is reported in a minority of
countries (Albania, Luxembourg, Poland, Serbia and Slovakia), and in some cases the
increase in budget is said as insufficient to meet the NHRI's reasonable needs (as reported
in Albania and Poland).

Requests for an increase in budget submitted by institutions were rejected in Norway and
North Macedonia. Some NHRIs, namely in Northern Ireland and North Macedonia, even
reported about budget cuts. In addition, NHRIs from Great Britain, Moldova, Norway,
Portugal and Slovenia stressed the need to better ensure financial independence of
their institutions. For example, in Norway and Portugal the NHRI's budget is still a part of
the Parliament’s budget even while the Paris Principles require a separate budget line for
NHRIs.

Human rights defenders and civil society space

Reporting by ENNHRI members reveals an overall deterioration of the enabling
environment for human rights defenders (HRDs) and civil society space more
generally in several countries across the region.



Threats and attacks, including strategic litigation against public participation (SLAPPs)

HRDs and civil society organisations (CSOs) continue to be the target of attacks, smears,
public criticism and threats in many European states. In some countries, NHRIs generally
point to a less favourable environment for HRDs and CSOs defending human rights, as
reflected in particular in reports on Albania, Armenia, Bosnia and Herzegovina, Moldova
and Montenegro. Challenges facing HRDs and CSOs continued to be exacerbated by the
measures adopted to respond to the pandemic, as reported by ENNHRI member in
Moldova, which raised concerns about the impact on HRDs of the exercise of strengthened
government powers. Attacks reportedly target in particular HRDs and CSOs working on
women and sexual and reproductive rights, LGBTI+ rights, rights of migrants and
asylum seekers and environmental protection, as reported by ENNHRI members in
France, Georgia, Greece, Northern Ireland, Poland and Slovakia. In Northern Ireland,
ENNHRI member raised particular concern about attacks against minority women, which
may be seen as a tool to diminish their public participation.

In Greece, the NHRI explains how such attacks occur in a broader, concerning context of
racist violence. In Albania and Poland, ENNHRI's members also alerts about activists being
targeted by police during demonstrations, and retaliations against prosecutors opposing
controversial judicial reforms. Cases of legal harassment, including Strategic Lawsuits
Against Public Participation (SLAPPs), also seem to be on the rise, as reflected in reports
on Armenia, Great Britain, Kosovo, Luxembourg and Slovenia. The ENNHRI member from
Armenia alerts about ongoing attempts to terminate the operations of the Open Society
Foundation in Armenia, through legal proceedings which the NHRI considers abusive
litigation against public participation (SLAPP). ENNHRI member in Great Britain has noted
that there have been reports of abusive court proceedings being filed before British courts
even though cases bear little or no connection with the country.

Reports by ENNHRI members also expose how defenders are increasingly subject to hate
speech, which the public authorities often fail to effectively address or even perpetrate
themselves. This trend is particularly visible in Armenia, Georgia and Moldova. In Moldova,
ENNHRI member raised specific concerns about harassment and intimidation of CSOs by
politicians.

Against this background, some ENNHRI members regret the inadequacy of the legal
framework for the protection of HRDs — with NHRIs in Georgia and Moldova, in
particular, stressing how the concept of HRD is still not defined or protected by existing
law. Elsewhere, too, such as in Albania and Croatia, ENNHRI members point to the failure
to implement an overall framework for the development of a healthy civic space.



Laws and practices negatively impacting on civil society space and/or on human
rights defenders’ activities

Many ENNHRI members further pointed to laws unduly restricting HRDs' and CSOs’
activities.

In this respect, a new emerging trend, in particular in EU countries, concerns provisions
providing for the dissolution of associations which undermine basic values and
principles. While requiring associations to align their objectives and activities with human
rights standards and democratic principles is indeed a legitimate aim, legal provisions
foreseeing the dissolution of associations based on vague formulations risk leading to
disproportionate and arbitrary interferences with the right to freedom of association — as
mentioned by ENNHRI members in Belgium as regards the bill on associations inciting
hatred and discrimination and by ENNHRI's member in France as regards the law on the
respect of republican values. Such objective can, by contrast, be supported through
positive measures, as reflected in a bill under discussion in Germany aimed at fostering
and strengthening the democratic engagement of civil society organisations.

Restrictive laws governing the establishment and operations of CSOs are reported in a
number of countries, in particular outside the EU. The report on Albania alerts about a new
law introducing disproportionate obligatory registration requirements for all CSOs,
deemed contrary to international standards on freedom of association. In the Transnistrian
region of Moldova, ENNHRI member reports that the rights and activities of HRDs were
the object of severe restrictions by law.

At the same time, in particular in the EU, problems persist with laws criminalising HRDs'
activities, especially in the area of migration. In Hungary, the CJEU recently intervened to
declare Hungarian provisions criminalising and obstructing the provision of assistance to
asylum seekers as incompatible with EU law. ENNHRI members from Croatia and Lithuania
reported concerns as regards the application of laws criminalising HRD's activities in this
area. Elsewhere, ENNHRI members report how HRDs and CSOs active on the protection
and promotion of the rights of migrants and asylum seekers are also increasingly the
object of restrictive measures and practices, as reflected in the burdensome registration
requirements introduced in Greece, where the NHRI also raises concern on the lack of
transparency and consistency as regards their application; in Croatia and France, where
authorities continue to limit access to information and physical access to migrants
settlements; and in Poland, where the emergency regime and related rules applicable to
the Belarus border zone have obstructed monitoring and humanitarian assistance by HRDs
and civil society.



Similarly, ENNHRI members in particular within the EU continue to point to the impact of
existing laws on the advocacy and campaigning work of associations, such as laws on
citizens’ security (in Spain), counterterrorism (in Belgium and France) and political
advertising (in Ireland).

Limitations on access to funding and donations and an unfavourable financing
framework for civil society organisations also remain an issue ENNHRI members across
the region continue to point to, for example in Albania, Bulgaria, Croatia, Germany, North
Macedonia, Portugal, and Slovakia. This has an impact also on access to EU funding, as
reported in particular by ENNHRI member in Croatia, while public financing remains
inaccessible to organisations working on LGBTI+ and women rights in Slovakia. In
Denmark, ENNHRI member reiterates its concerns over the introduction in 2021 of rules
banning donations from persons or organisations attempting to undermine
democracy and human rights, which in the Institution’s view pose a risk of arbitrariness
and legal uncertainty.

ENNHRI members across the region have also continued to raise concerns on laws
restricting civic space and the exercise of civic freedoms. ENNHRI members in Albania,
Finland, Moldova and Portugal made general reference to the impact on civic space of
measures adopted in response to the COVID-19 pandemic, while in a number of
countries including Albania, Armenia, Georgia, Great Britain, Hungary, Lithuania, Moldova,
Slovenia and the Russian Federation (as well as Poland, but in connection to the
emergency regime declared in response to developments at the Belarus border), ENNHRI
members reported about persisting interferences with the exercise of the freedom of
peaceful assembly. This prompted interventions by constitutional courts: for example, in
Hungary, the Constitutional Court recently recommended to the government to ensure a
regular review of restrictions; in Slovenia, the Court declared restrictions disproportionate.

By contrast, measures were considered balanced by ENNHRI's member in Estonia, allowing
protests to take place peacefully. In Denmark, ENNHRI's member reported that the security
bill aimed to restrict gatherings and activities in the public space was eventually rejected by
the parliament. NHRIs in some countries, and namely Armenia and Georgia, particularly
reported the disproportionate use of police powers towards peaceful protesters and the
inadequate protection measures taken by law enforcement to prevent and address
violence during protests.

Access to and involvement of civil society actors in law and policy making

Reporting by ENNHRI members also reveals little efforts by State authorities to ensure
access to and involvement in law and policy making for CSOs. ENNHRI members in



Albania, Bosnia and Herzegovina, Bulgaria, Croatia, France, Georgia, Germany, Ireland,
Kosovo, Moldova, Northern Ireland, Luxembourg, Slovenia and Slovakia expose several
gaps affecting consultation frameworks and practices. These include late consultations,
the absence of consultations when expedited procedures are used, the lack of
inclusiveness as well as inadequate timeframes.

ENNHRI members in Finland, Ireland and Northern Ireland especially regret the limited
involvement of rightsholders and organisations representing affected groups or
minority communities, such as children, women, persons with disabilities, victims of
racism and discrimination and migrants and asylum seekers. This is coupled with limited
access, or undue restrictions on access, to public interest information, as reported for
example in Kosovo, Luxembourg, Moldova and Ukraine, as well as in Croatia as regards the
field of migration. In Latvia, limited CSOs" access and participation is mentioned as an issue
in particular at the local level. As a result, ENNHRI members deplore an inefficient use of
civil society groups’ knowledge and expertise.

NHRI's role in promoting and protecting civil society space and human rights
defenders

At the same time, ENNHRI members reiterated and illustrated their active engagement in
supporting and cooperating with HRDs and CSOs. Several NHRIs' reported of their
efforts to monitor and alert about problematic issues and support HRDs and CSOs at
national as well as international level, as illustrated in country reports on Armenia,
Bulgaria, Croatia, Estonia, Finland, France, Georgia, Germany, Great Britain, Ireland,
Lithuania, Moldova, Serbia, Slovenia, Spain and the Russian Federation. Others have
examples of support to HRDs under threat, as illustrated in the report on Moldova, and
in the appointment of the ENNHRI member as focal point for HRDs in Albania. Many
NHRIs engage in advocacy to ensure better protection of civic space and HRDs, as
exemplified by efforts made by the NHRI in Moldova and Ukraine to push for the adoption
of bills on the recognition and protection of HRDs (including, in Moldova, a particular
attention for children HRDs), or efforts by ENNHRI member in Great Britain to improve the
legal framework on freedom of assembly. Some also undertake strategic litigation to
uphold civic freedoms, as reflected in interventions in relevant court proceedings
concerning the exercise of freedom of assembly of ENNHRI member in the Russian
Federation. NHRIs are further making efforts to mobilise and cooperate with public
authorities on the protection of HRDs, as illustrated by ENNHRI members in Armenia
and Moldova, as well as efforts to secure CSOs’ involvement and participation in law
and policy making, as mentioned by ENNHRI member in Bulgaria, Bosnia and
Herzegovina, Latvia and Moldova. ENNHRI members in Azerbaijan, France, Greece, Turkey



and Ukraine reported of organising capacity building activities, as well as, in Romania,
trainings for public authorities. ENNHRI member in Ireland also offered to CSOs financial
support.

Many ENNHRI members also invested in awareness raising initiatives to emphasize the
importance of human rights and the role of CSO in democratic societies, as reported in
Bosnia and Herzegovina, Denmark, Kosovo, Lichtenstein, Lithuania, Moldova, Montenegro
and Ukraine. ENNHRI members also provided examples of successful cooperation with
HRDs and civil society organisations. These include coordinated advocacy, joint events
and dialogue fora (as reported by ENNHRI members in Armenia, Bulgaria, Estonia,
Finland, Georgia and Ireland, particularly in the area of equality, Kosovo, Liechtenstein,
Lithuania, North Macedonia, Northern Ireland, Serbia, Turkey). Elsewhere, NHRIs engaged
with CSOs in joint monitoring activities (such as in Estonia in the context of the Universal
Periodic Review; in Greece as regards the monitoring of the execution of ECtHR
judgments, the monitoring of racist violence and of incidents of informal forced returns of
migrants; in Hungary and Lithuania as regards detention conditions; in Bulgaria, North
Macedonia and Northern Ireland as regards the monitoring of the implementation of the
CRPD as well as, in North Macedonia, the Civil Control Mechanism and the monitoring
work conducted by the institution as NPM and National Rapporteur on trafficking in
human beings and illegal migration; in Slovenia as regards the rights of migrants and
asylum seekers). In some countries, like Armenia, Kosovo, Liechtenstein and Serbia, such
cooperation was formalised through the setting up of advisory councils, agreements and
memoranda of understanding.

Checks and balances

In continuity with the findings of last year's report, many of the challenges affecting the
national systems of checks and balances reported by ENNHRI members relate to the way
governments responded to the crisis situation created by the COVID-19 pandemic
outbreak.

The most common concern shared by ENNHRI members is the persisting use of
emergency legislation. In this respect, a number of ENNHRI members alert about issues
of legality, including the lack of a clear legal framework regulating the adoption of
restrictive measures during public health emergencies, as mentioned in country reports on
Armenia, Ireland, Kosovo and Portugal. In other cases, concerns are raised as regards the
proportionality of measures and their impact on the system of checks and balances —
such as in Albania, where the NHRI deplores the decision to introduce an obligatory
quarantine for those arriving in the country just before the general elections, which was



seen as restricting citizens' right to vote. Many ENNHRI members also voice concern over
the low quality of law and policy making. This is mainly due to the widespread use of
accelerated legislative procedures and the lack of transparency of decision making by
the executive, as reported in Albania, Bulgaria, Croatia, Georgia and Luxembourg; and in
the weak impact assessments of and lack of consultation on restrictive measures, in
particular as regards impact on human rights and vulnerable groups such as persons with
disabilities — as reported in particular in Armenia, Bulgaria, Georgia, the Czech Republic
(which also regrets a lack of access to information), France and Ireland.

ENNHRI members in Armenia, France, Greece and Slovakia made particular note of how
the protracted use of accelerated procedures and the increase in the executive powers
risks have a long term impact on the system of checks and balances, as they were
applied to laws not directly linked to the pandemic emergency undergo accelerated
procedures (such as, in Slovakia, the law on motorway vignettes which was eventually
vetoed by the President as not meeting the conditions for such accelerated procedure); or
laws originally adopted to tackle the emergency are being progressively embedded in
ordinary laws (such as, in France, law enforcement powers for home searches and
surveillance).

However, concerns in this area go beyond challenges brought by the pandemic
emergency.

The need for public consultations on laws to be more transparent, inclusive and
effective is a general concern expressed by ENNHRI members in several countries across
the region, including Armenia, Bulgaria, Croatia, Denmark, Finland, France, Georgia,
Germany, Greece, Hungary, Ireland, Poland and Slovakia. In Poland, the NHRI particularly
regrets the poor impact assessment and lack of consultation on the emergency legislation
on the Belarus border zone, while similar concern is expressed by ENNHRI member in
Luxembourg as regards the reform of the constitution. In Bulgaria, the NHRI regrets the
government’s failure to submit a draft law on combatting domestic violence despite
intense discussions and contributions among political forces, rightsholders and
stakeholders facilitated by the Ombudsman.

Limitations on access to public interest information, and maladministration in handling
requests for access, also frustrate participation in law and policy making. While in some
cases this concern is raised in particular in relation to sensitive topics such as migration (in
Belgium) or nuclear and military installations (in France), it is of a rather general nature in a
substantive number of countries, including Albania, Armenia, Kosovo and Ukraine.
Difficulties in access to information faced especially by persons with disabilities are
also reported by ENNHRI members in Armenia and the Czech Republic. In some cases,



such as in Poland and Slovakia, ENNHRI members have alerted about government
attempts to weaken the existing legal framework regulating access to public interest
information, while the NHRI from Ukraine highlights the need to establish mechanisms for
the effective handling of abusive requests to access public interest information. Lastly, in
Slovenia, ENNHRI member mentions the lack of equality data collection as another
obstacle to sound law and policy making. On a positive note, ENNHRI member from
Bosnia and Herzegovina points to the establishment of free access to the Database of
Court Decisions as a commendable step forward to ensure more transparency in the work
of the judiciary.

A number of ENNHRI members also point to gaps in accountability of certain public
authorities, such as law enforcement authorities in Albania, France, Georgia and Germany,
which come in some cases against the background of increased powers granted by means
of recently introduced laws on police forces’ competences, security and counter-terrorism.
In Georgia in particular, ENNHRI member reports about alleged uncontrolled and large-
scale eavesdropping by the State Security Service pointing to it as a major concern in
terms of lack of checks and balances and gaps in accountability of this body and other law
enforcement authorities. ENNHRI member from Northern Ireland reports about unlawful
acts by state authorities, while ENNHRI member from Kosovo alerts about attempts to
secure political influence on prosecution authorities.

At the same time, ENNHRI members alert about cases of maladministration, such as in
Bulgaria, Cyprus, Estonia and Norway. Progress in ensuring accountability was
mentioned in a few countries. ENNHRI member in Denmark reports about a new act
allowing the Parliament to establish “scrutiny commissions” of independent experts with
the purpose of examining cases which have been under heavy criticism either in the
Parliament or in the public. In Albania, a legal provision allowing state police to carry out
interceptions was revoked by the Constitutional Court following an intervention of the
NHRI. Elsewhere, ENNHRI members call for the improvement of accountability
frameworks, such as the role and operations of the State Security Service in Georgia,
accountability for the adoption of unconstitutional legislation in Luxembourg or the need
for a more transparent follow-up of the infringement case opened by the European
Commission on the Constitutional Court’s ruling on primacy of EU law in Germany.

Some ENNHRI members, namely from Albania, Bulgaria and Great Britain, also point to
numerous issues affecting the electoral system. For instance, in Great Britain the NHRI
warns about a potential reduction in voter turnaround as a result of the requirement of the
voter ID introduced by the Elections Act 2022 and points to limitations in the powers and



independence of electoral institutions. In Albania and Kosovo, obstacles in access to
polling stations for persons with disabilities were observed.

Challenges affecting the judicial and constitutional review of laws, also referred to in
the chapter on the functioning of justice systems, are equally regarded by ENNHRI
members in numerous European countries as having a negative impact on effective checks
and balances. In Poland, the NHRI refers to the problematic consequences of the
controversial jurisprudence of the Constitutional Court as regards primacy of EU and
international law, as well as the lack of a full independence of courts and prosecutors,
including the Constitutional Court itself. As regards the constitutional review of laws,
ENNHRI member in Slovakia published its legal opinion on the amendment, reported on in
last year's report, which excludes the competence of the Constitutional Court to review
constitutional acts, while ENNHRI member in Albania alerts that despite the establishment
of the Constitutional Court, judicial posts remain unfilled.

Other ENNHRI members flag how gaps in the framework for judicial review generally
impact checks and balances, including the courts’ reluctance to refer questions for
preliminary rulings to the CJEU in Belgium, in particular in the area of migration; a huge
backlog of cases in Cyprus and inadequate funding for the courts in Norway, which
challenge the right to a trial within a reasonable time; and the lack of a “judicial review
culture” in Luxembourg. Another worrying trend identified across many European
countries is a lack of implementation of court decisions, including by the supreme,
constitutional and supranational courts such as the ECtHR, as reported in Armenia,
Bulgaria, Kosovo, Slovenia, Spain and Ukraine. ENNHRI members in Great Britain and
Northern Ireland further alert about planned judicial reforms that could lead to violations
of the right to an effective remedy, and how the ongoing work towards a reform of the
Human Rights Act threaten the effectiveness of the ECHR system in the United
Kingdom.

Trust among citizens and between citizens and the public administration

ENNHRI members in many Member States deplore the negative impact of these
challenges on the level of public trust in institutions, as mentioned in country reports on
Albania, Armenia, Belgium, Bosnia and Herzegovina, Croatia, Cyprus, Denmark, France,
Germany, Greece, Hungary, Luxembourg, North Macedonia, Serbia, Slovakia, Slovenia,
Spain. Trust is reported as especially low among marginalised and vulnerable groups,
such as persons with disabilities and persons in precarious socio-economic conditions, as
reported by ENNHRI member in Ireland; and impacting particularly on certain categories
of public authorities such as police (as reported in Greece and Slovakia), the legislative
power (as reported in Northern Ireland), and the judiciary (as reported in Bosnia and



Herzegovina, Croatia, Slovakia and France). Other factors are also identified by ENNHRI
members as negatively impacting on the level of public trust, including the high
polarization of the public and political debate in Finland, Slovenia and Spain, the
consequences of the pandemic, as mentioned in relation to Hungary, violations of citizens’
privacy and data protection rights in Albania, and the failure to effectively communicate
with constituencies in the context of the COVID-19 pandemic, as flagged by ENNHRI
members in Belgium.

By contrast, ENNHRI members in Kosovo and Ukraine report increasing levels of public
trust, while ENNHRI members in Liechtenstein, Norway and Portugal continue to report a
high level of public trust in institutions. ENNHRI's members in Azerbaijan, Bulgaria and
Finland record positive efforts to address identified challenges, as for example
demonstrated, in Finland, by the recent launch of a dedicated public survey on the matter,
and, in Azerbaijan, by the establishment of a new Citizens' Reception Centre, including a
hotline for citizens to facilitate submission of complaints.

NHRIs as part of the system of checks and balances

Reporting by ENNHRI members offers numerous examples of the role NHRIs play in the
system of checks and balances. These include the active engagement of NHRIs in
advising State authorities on ways to strengthen the checks and balances system itself, as
reflected in recommendations and statements issued by the NHRI from Albania, or, in
Belgium, NHRIs' recommendations on the review of administrative decisions denying
access to public information and, in Ukraine, on better access to public information. NHRIs
in Bulgaria, Croatia, Cyprus, France, Georgia, Germany, Great Britain, Greece, Ireland,
Luxembourg, Montenegro, Poland, Slovakia, Slovenia and Spain have been providing
advice to authorities on the need to improve the quality of the legislative process. Such
engagement adds to NHRIs' regular efforts to provide advice and review laws in the
making, as examples show in Austria, Belgium, Bosnia and Herzegovina, Bulgaria, Cyprus,
the Czech Republic, Denmark, France, Germany, Great Britain, Greece, Hungary, Ireland,
Kosovo, Liechtenstein, Lithuania, Luxembourg, Moldova, Northern Ireland and Slovakia.
NHRIs" handling and acting upon complaints concerning good administration, as
mentioned in particular by ENNHRI members in Bulgaria, Croatia, Cyprus, Estonia, Finland
and North Macedonia, also contributes to a more effective checks and balances system.
NHRIs also provided several examples of relevant monitoring activities, for instance during
general elections, as reported by members from Albania, Liechtenstein and the Russian
Federation, as well as strategic litigation initiatives, as illustrated in country reports on
Armenia, Bulgaria, Belgium, Denmark, Ireland, Latvia and Northern Ireland. Many NHRIs
also actively feed monitoring and reporting mechanisms at regional and international level,



and encourage follow-up action by State authorities on recommendations and decisions,
as reported in Belgium, the Czech Republic, Finland, Greece and Ireland. In addition,
numerous European NHRIs showcased their engagement before national Constitutional
Courts as regards the submission of opinions and motions to repeal unconstitutional acts,
as illustrated in country reports on Albania, Armenia, Bulgaria, Georgia, Kosovo, Lithuania,
Moldova and Serbia. In Montenegro, ENNHRI member was also particularly active in
providing recommendations to relevant authorities on laws on the functioning of the
constitutional court. All these efforts translate into a rather high level of public trust in the
NHRIs" institutions, even in countries where trust in public authorities is generally
considered low — as reflected for example in reports on Albania and Armenia.

Yet, as also reflected in the chapter on the independence and effectiveness of NHRIs, many
ENNHRI members experience obstacles and challenges in fulfilling this role. These
include a lack of information, cooperation and consultation on the side of the authorities,
reported by ENNHRI members in France, Georgia, Greece, Luxembourg and Poland; the
failure or unwillingness to implement NHRIs' recommendations, as particularly flagged by
ENNHRI members in Poland and Slovenia; and a lack of capacity and resources, as
reported in Lithuania. The NHRI from Lithuania particularly regrets the inability of the
institution to directly file motions to the Constitutional Court. On a positive note, in
Cyprus, the Commissioner's role as part of the system of checks and balances was further
strengthened by the creation, pursuant to a decision by the Council of Ministers, of an
Advisory Committee on Human Rights, whose members — human rights experts and
stakeholders, including from civil society - will be appointed by the Commissioner, who will
also act as the Committee’s Chairman.

Against this background, many ENNHRI members have become more vocal on the need
to strengthen the independence and effectiveness of NHRIs and other independent
institutions, including data protection authorities, equality bodies and ombudspersons —
as reported in Belgium, Finland, Georgia, Germany and Lithuania. At the same time, some
are investing in achieving closer cooperation with national authorities, such as the
NHRIs in Greece and Northern Ireland as regards the Parliament; or enhancing their
engagement at regional and local level, such as ENNHRI member in Hungary, through
the creation of regional offices.

Functioning of justice systems

Reporting by ENNHRI members reveals that challenges continue to affect the functioning
of justice systems across the region.



Despite attempts in a number of countries to improve the functioning of justice systems
and some progress in terms of digitalisation of justice triggered by the situation created
following the COVID-19 pandemic, several ENNHRI members generally point to the need
for further legislative reform to strengthen the judiciary, as reflected in particular in
reports on Albania, Azerbaijan, Bosnia and Herzegovina, Georgia, Greece, Moldova ,
Slovakia and Ukraine. ENNHRI members from Albania, Bosnia and Herzegovina, Kosovo,
Moldova and Slovakia also alert that a low level of public trust in the justice system,
including due to perceptions of lack of impartiality, persists despite reform efforts. By
contrast, ENNHRI member in France reported about a bill to foster public trust in the
judicial system.

Concerns over the independence of courts and judges remain common to a number of
countries across the region. The situation continues being particularly worrying in Poland,
where the NHRI denounces a continued deterioration and the lack of implementation to
date of judgments on the matter of the ECtHR and the CJEU. In Hungary, ENNHRI member
notes some progress as regards the equation of salaries of judges and prosecutors, but
still points to gaps in the procedure for applying and filling judicial posts, in particular
as regards the availability of effective remedies — an issue on which the Constitutional
Court recently intervened to annul provisions of the existing law which excluded the
possibility to complain about procedural irregularities affecting the outcome of selection
procedures.

Flaws in the system of judicial appointments and composition of courts, which impact on
the independence and impartiality of judges, are also mentioned by ENNHRI members in
Albania, Finland, Georgia, Greece and Ireland. In Ireland, as well as in Norther Ireland,
concerns are also raised in relation to special courts: namely, the Irish NHRI continues to
question the independence and composition of the special criminal court for crimes
against the State; while ENNHRI member in Northern Ireland alerts about the 'non-jury
trials’ becoming permanent rather than exceptional, in particular for cases concerning
political and religious hostility and membership in proscribed organisations.

Concerns over the disciplinary regime of judges are equally common to a number of
countries across the region. The NHRI from Albania is particularly concerned about vetting
procedures being initiated against judges and prosecutors, often leading to their dismissal,
and their impact on the impartiality and independence of the judiciary from the executive
branch. The NHRI in Georgia strongly opposed to the legislative changes adopted
concerning disciplinary proceedings against judges. ENNHRI's member in Croatia signalled
a spike of disciplinary proceedings initiated against judges in 2021, as well as an increasing
number of complaints against judges submitted by citizens to the institution. The NHRI in



Romania signals ongoing efforts to eliminate the Section for the Investigation of Offences
in the Judiciary and replace it with a new body within the Public Prosecution Office; while
this is seen as a potentially positive development, ENNHRI's member informs about
concerns expressed by judges’ associations over the bill's proposed solution.

ENNHRI members’ reporting in a number of countries also points to gaps in the
independence and operations of national councils of the judiciary. This is presented as
a major issue in Georgia, where the NHRI regrets that the vast majority of decisions
concerning the selection and promotion of judges delivered by the council of the judiciary
are not impartial nor based on merit, but piloted by an influential group of judges. In
Hungary, a case on the matter is pending before the Constitutional Court, while in Slovakia
ENNHRI's member signals gaps in the dismissal system of council members, and in Spain
the NHRI informs that the council has still not been renewed due to a political impasse.

In terms of the efficiency of the justice system, ENNHRI members in Albania, Finland,
Germany, Luxembourg, Norway, Spain and Ukraine alert about the need for securing
more resources. In Albania and Ukraine, ENNHRI members especially regrets the high
number of vacant judicial posts and warns that understaffing is hindering the functioning
of several courts. The excessive length of proceedings is still mentioned as an issue by
ENNHRI members in several countries across the region, also exacerbated by the
restrictions imposed to respond the public health emergency. This is presented by ENNHRI
members as a rather general problem in Albania, Azerbaijan, Bosnia and Herzegovina,
Croatia, Cyprus, Denmark, Finland, France, Estonia, Greece, Kosovo, Moldova, North
Macedonia, Portugal, Serbia and Spain.

In certain countries, delays are particularly reported in relation to certain types of
proceedings, such as proceedings on childcare and family matters in the Czech Republic,
and criminal proceedings in Moldova. Against this background, ENNHRI members in a
number of countries, namely Albania, Denmark, Greece, Great Britain, Northern Ireland
and Spain, account of efforts by State authorities to improve the efficiency of
proceedings. These also concretised, for example in Greece and Great Britain, in
digitalisation efforts - although ENNHRI members, in particular in Great Britain, alert how
introduced digital tools in particular in criminal proceedings may impact the enjoyment of
the right to an effective remedy, in particular by vulnerable groups such as children and
persons with disabilities.

At the same time, ENNHRI members in some countries also flag challenges affecting the
effective judicial review framework. These particularly affect the effective review of
administrative decisions, such as decisions on social assistance benefits in the Czech
Republic, and decision on misdemeanours in Estonia. Some ENNHRI’s members point to



wider problems, such as systematic delays in administrative justice in Albania, a lack of
“culture” of prompting judicial review in Luxembourg, or the lack of substantively
motivated court decisions in North Macedonia. By contrast, ENNHRI's member in Slovakia
welcomes the creation of a new Supreme Administrative Court as a positive step to
ensure better judicial review of administrative decisions. ENNHRI's members in Azerbaijan,
Croatia, Kosovo, Moldova and Ukraine further points to gaps in the enforcement of court
decisions. ENNHRI members in Belgium, Bosnia and Herzegovina, Bulgaria, Finland, Great
Britain, Greece, Kosovo, Northern Ireland, Poland and Slovakia deplore the non-execution
of rulings by the ECtHR, while ENNHRI's members from Great Britain and Northern
Ireland alarm about how the ongoing Human Rights Act reform in the United Kingdom is
likely to significantly weaken the judicial review exercised by the ECtHR.

ENNHRI members’ reporting also continue to expose issues affecting access to justice
and fairness of proceedings. In Albania, the NHRI alarms about an ongoing reform on
the judicial map that would lead to a significant decrease of the number of courts and an
increase in costs, and thus risks having a negative impact on access to justice by general
public.

A problem common to various countries across the region relates to the accessibility and
effectiveness of the legal aid system, on which ENNHRI members signal lack of progress
in Albania, Bosnia and Herzegovina, Croatia, Great Britain, Greece, Ireland, Lithuania,
Luxembourg, Moldova, Norway and Slovenia. In particular, major gaps are reported in
Albania, Bosnia and Herzegovina and Moldova, including in terms of the quality of the
legal assistance provided. Elsewhere, such as in Ireland and Lithuania, limited legal aid and
a lack of information thereto is still said to constitute a barrier for access to justice
especially for vulnerable groups, including persons with low income, women, victims of
domestic violence, victims of trafficking and labour exploitation, migrants and applicants
for international protection and ethnic minorities such as Roma and Travellers.

In some countries, such as Greece, the inefficiency of the legal aid system is also coupled
with rising costs of court proceedings in civil cases while. In this respect, only the NHRI
in Finland mentions some positive developments, including a planned reform of the legal
aid system and a new procedure proposed by the Bar Association which would reduce the
cost and time of proceedings in small civil claims.

More generally, ENNHRI members in several countries continue to question the adequacy
of current legal and procedural frameworks in terms of ensuring effective access to
justice and fairness of proceedings. This is reported as a general problem in Azerbaijan,
where the NHRI alerts about numerous violations of the right to participate in proceedings,
the right to a hearing and respect for the principle of equality of arms, as exposed by



complaints submitted to the institution. In other countries, gaps are identified in particular
in specific areas, such as antidiscrimination (as reported in the Czech Republic and
Liechtenstein), family law proceedings and proceedings involving children (as reported
in Bulgaria, Germany, Ireland, Luxembourg and Slovenia), as well as asylum and migration
(as reported in Belgium, the Czech Republic, Greece and Latvia — with ENNHRI member in
Finland signalling on this point ongoing efforts to map challenges and improve access to
justice for asylum seekers).

Furthermore, ENNHRI members in Finland, Germany, Great Britain, Ireland, Lithuania,
Luxembourg and Serbia deplore the lack of accommodation of needs of persons with
disabilities in judicial proceedings, while ENNHRI members in Albania and Belgium
mention challenges in accessing courts for people in a situation of poverty, and ENNHRI
members in Belgium points to the problematic practice of denying access to courts to
people wearing religious symbols, which remains unaddressed despite a ruling by the
ECtHR on the matter. Furthermore, ENNHRI member in Romania calls for the improvement
of awareness of procedural rights, while ENNHRI members in Bulgaria, Liechtenstein and
Luxembourg underline the need for an establishment or a reform of children’s protection
and juvenile justice systems. By contrast, in France, ENNHRI member signals a number of
improvements, including a reform of the juvenile justice system and a new law to improve
detention conditions, adopted as a follow-up to a ruling by the ECtHR.

A number of non-EU ENNHRI's members specifically point to worrying trends concerning
the respect of fair trial and procedural rights in criminal proceedings. The NHRI from
Moldova is particularly concerned over length of proceedings in criminal cases, while
ENNHRI members from Liechtenstein and Ukraine identified violations of the rights of
suspects in pre-trial detention. In Great Britain, the NHRI advocates for fairness and
accommodation of needs of children and persons with disabilities during criminal
proceedings. Some ENNHRI members also stress the existence of gaps in ensuring the
respect of the rights of victims of crime — with particular reference to access to justice
for victims of hate crime and domestic violence in Germany, the right to compensation for
victims of trafficking in Luxemburg, the dysfunctionalprosecution service in North
Macedonia, attempts to grant a blanket impunity to crimes related to ‘The Troubles’
conflict in Northern Ireland, and failure to deliver justice to non-national victims of crime in
Slovenia. By contrast, a new law on the rights of victims of crime was adopted in Slovakia.

Various ENNHRI members further raise the issue of transparency and the lack of
publication of court decisions, as reflected in country reports on Azerbaijan, Bosnia and
Herzegovina, Czech Republic, Estonia and Ukraine. The lack of transparency of judicial
institutions is mentioned as a general problem in Bosnia and Herzegovina, as well as in



Albania with specific reference to proceedings before the High Court, in relation to which
the NHRI regrets the fact that in public hearings are held only as an exception. ENNHRI
members in Azerbaijan, Moldova, Northern Ireland, North Macedonia and Ukraine
complain about insufficient access to information concerning court proceedings, including
difficulties in obtaining court documents.

Role of the NHRI in contributing to the effective functioning of the justice system

Reporting by ENNHRI members illustrates the role of NHRIs in contributing to the
effective functioning of the justice system, including through advocacy and
recommendations to relevant authorities on improvement of justice systems (Albania,
Azerbaijan, Bosnia and Herzegovina, Georgia, Great Britain, Liechtenstein, Montenegro,
North Macedonia, Northern Ireland, Norway, the Russian Federation and Ukraine),
complaints handling and advice to individuals (such as for example in Albania, Azerbaijan,
Croatia and North Macedonia), targeted reporting (as per examples in France,
Luxembourg and Slovenia), fostering discussions on reforms and steps to take to
ensure respect of constitutional and international standards (as illustrated in Albania,
Bulgaria, Croatia, Great Britain, Latvia, Northern Ireland, Poland, Romania, Slovakia and
Slovenia), and promoting access to justice for vulnerable groups (as reflected for
example in the NHRI's involvement in public funded projects on violence against women,
victims of trafficking and victims of racist violence in Germany and the NHRI's advocacy for
access to justice for persons with disabilities in Great Britain).

Media freedom, pluralism and safety of journalists

ENNHRI members across the region pointed to an overall decline in media freedom and
pluralism over the past year. This was mentioned as a general concern by ENNHRI
members in Bosnia and Herzegovina, Bulgaria, Croatia, Georgia, Greece, Kosovo,
Luxembourg, Poland, Romania, Slovakia, Slovenia and Ukraine. In Greece and Kosovo,
ENNHRI members also deplore a general deterioration of working conditions for
journalists, including in terms of financial stability. Only ENNHRI member in Montenegro
indicated a certain, albeit slow, progress in this area, although attacks and pressure on
journalists and media remain widespread.

Various problematic issues are raised by ENNHRI members as regards media freedom
and independence. These range from political pressure on independent media, as
reported in Poland, and on public service media, as reported in Slovenia, to weak media
authorities, as ENNHRI member alerts in Ireland. In Albania, ENNHRI member raised
concern about the creation of a state agency for media and information which is



essentially under the control of the executive and could thus negatively affect media
freedom and independence.

Some ENNHRI members also point to a lack of media pluralism. This is a particular
concern for ENNHRI member in Moldova in relation to the Transnistrian region, while
ENNHRI member in Ukraine points to control of information circulation, including
through the introduction of a strict licensing system, in the temporarily occupied territories.
Media pluralism is also said to be affected by high risks of concentration, also in
countries with a traditionally enabling media environment, such as Finland, as well as the
lack of transparency of media financing and ownership, as reported in Greece, Slovakia
and Slovenia. In Poland, the NHRI reports about attempts to “re-nationalise” the media
market, while ENNHRI member in Finland regrets unequal conditions in the access to
public service media content, particularly for minorities.

ENNHRI members in several EU and non-EU countries also report about an increasing
incidence of harassment, threats and attacks against journalists and outlets. These
include violent physical attacks reported in Albania, Croatia, Georgia, Germany, Greece,
Kosovo, Luxembourg, Montenegro, the Netherlands, Northern Ireland, Romania, Slovakia,
Slovenia and Ukraine (particularly in the temporarily occupied territories). In this regard,
ENNHRI members in Croatia, Georgia, Germany and Luxembourg cited, in particular,
attacks targeting journalists covering protests — including the pride march in Georgia and
protests against COVID-19 related measures in the other countries mentioned. Verbal
attacks and hate speech, offline as well as online, against journalists are at worrying
levels, as reported in Albania, Bosnia and Herzegovina, Belgium, Croatia, Finland, Kosovo,
Latvia, Montenegro, the Netherlands, Northern Ireland and Slovenia.

Attacks also concretise in legal harassment including SLAPPs, as reported in Croatia,
Great Britain, Kosovo, Luxembourg, Romania and Slovakia. In some countries, journalists
seem particularly vulnerable when working on sensitive issues such as anticorruption,
as reported in the Netherlands and Romania, or COVID-19, as reported by ENNHRI
member in Latvia. ENNHRI member in Finland alerts about journalists’ fear of being
subjected to pressure and intimidation, which leads to censorship especially on certain
sensitive topics such as migration, the public health crisis or environmental protection.

ENNHRI’'s members reporting reveals little action taken by the authorities to enhance
the protection of journalists, the most notable being the National Action Plan adopted in
Great Britain by the National Committee for the Safety of Journalists, and government
plans reported by the Slovakian member, which however informs that no concrete
proposal was yet presented. A number of ENNHRI members point in this respect to the



police’s inability to effectively deal with threats and offences against journalists and
media, as reported in Georgia and Ukraine particularly.

Indeed, in certain countries, journalists and outlets are the object of intimidation, smears,
attacks and harassment, including SLAPPs and prosecutions, by authorities
themselves. The situation in Albania, Georgia, Moldova and Slovenia, as well as in the
temporarily occupied territories of Ukraine, is reported as particularly concerning, with
journalists subject to smears, attacks, SLAPPs and censorship by authorities and
government representatives. Journalists are also reportedly targeted by SLAPPs brought by
pro-government media and representatives of the ruling party in Poland, where the NHRI
also reports about obstacles to reporting at the Belarus border — based on provisions
eventually declared unlawful by the Supreme Court.

Additionally, ENNHRI members report about threats and an excessive use of force and
coercion against journalists by police, as reflected particularly in reports on Albania,
Bulgaria, Great Britain and Northern Ireland. In the Russian Federation, where complaints
concerning detention of journalists by law enforcement agencies were also reported,
ENNHRI member informs of recent amendments to the law aimed at protecting journalists,
including from arrests, covering unauthorized demonstrations. In Albania and Romania,
ENNHRI members further alerted about criminal prosecutions triggered against
journalists by politicians and public authorities. Elsewhere, charges are brought against
journalists based on the alleged disclosure of classified or confidential information, as
reported in Finland, Slovakia and Northern Ireland, while in Denmark some editors-in-chief
of the biggest media outlets perceived it as an intimidation when they were approached
by the intelligence service after a leak of classified information.

ENNHRI members in Great Britain, Kosovo, Luxembourg, Northern Ireland and Ukraine
also mention how limitations on access to information obstruct journalistic work, while in
Albania attempts were reported to ban media presence from parliamentary sittings. In this
respect, ENNHRI members in Slovakia and Ukraine deplore the inadequacy of the legal
framework regulating the access to public interest information.

ENNHRI members further alerted about laws affecting the delicate balance between
freedom of expression and of information and competing rights and interests, such as
new provisions on disinformation in Greece, defamation laws in Albania, Bulgaria, and
Greece and new provisions included in the law on adherence to Republican values in
France, which introduced summary trial proceedings for certain speech related offences. In
Great Britain, ENNHRI member is concerned that the legal framework penalising the
unauthorised disclosure of government information does not include an exception for
disclosure made by journalists in the public interest.



At the same time, ENNHRI members in Bosnia and Herzegovina, Greece, Ireland, Latvia,
Slovakia, Slovenia and Ukraine denounce the low quality of information and news,
frustrated by the poor adherence to professional standards and ethics, in particular as
regards hate speech, racialized narratives and the stigmatization of vulnerable groups.
In this regard, ENNHRI members in Bosnia and Herzegovina, Bulgaria and Slovenia and
point to the need of a better implementation of hate speech laws.

Role of the NHRI in promoting and safeguarding an enabling environment for media
and freedom of expression

A number of country reports highlight the role of NHRIs in promoting free, balanced
and pluralistic media. Examples include monitoring and inspection activities, and

the formulation of recommendations addressed to public authorities (as illustrated in
reports on Albania, Bosnia and Herzegovina, Georgia, Kosovo, Northern Ireland, Serbia
and Ukraine), efforts to improve the legal framework for the protection of journalists’
safety and the promotion of media freedom (Albania, Bosnia and Herzegovina,
Montenegro, Serbia), as well as public statements, awareness raising and public education
(Albania, Georgia, Kosovo and Serbia). In some cases, such as in Bosnia and Herzegovina
and Serbia, efforts benefitted from partnerships with media representatives and journalists’
associations.

Corruption

Corruption remains at concerning levels in some European countries. NHRIs in Albania,
Bosnia and Herzegovina, Bulgaria, Cyprus, Greece, Slovakia and Slovenia report a high
level of public perception of corruption. Such perceptions concern in most cases politicians
and, to a lesser extent, the judiciary. Corruption perceptions are also said to be
exacerbated by how the authorities dealt with the COVID-19 pandemic. The NHRI in Spain,
for example, indicates that concerns regarding corruption arose due to emergency
contracting in urgent procedures during the pandemic, while the NHRI in Greece raised
concerns regarding the lack of transparency and the frequent use of expedited legislative
procedures during the pandemic. In some countries, corruption concerns are linked to
practices that span beyond the pandemic context, such as, in Albania, the increased use of
private-public partnerships, or, in Bosnia and Herzegovina, an underdeveloped law
enforcement framework.

In some of the country reports, ENNHRI members highlighted gaps to be tackled in order
to improve the anticorruption framework, such as the lack of a corruption prevention body



independent from the government in Finland, or the weak supervision of financing of
political parties in Estonia.

At the same time, a number of NHRIs across the region point to new legal acts and
mechanisms strengthening the national regulatory framework to combat corruption.
This is the case in Albania, Cyprus, Finland, Greece, Portugal and Slovakia — although some
ENNHRI member, such as in Slovakia, acknowledge that there is still more to be done to
successfully tackle high-level corruption. NHRIs from EU countries including Cyprus,
Denmark, Latvia and Slovakia also report on the adoption or entry into force of new legal
acts and establishment or initial functioning of special bodies to ensure protection of
whistle blowers. At the same time, however, others report on gaps in whistle blowers
protection. In Belgium, Bulgaria, Finland and Greece a delay in implementation of the EU
Directive 2019/1937 on the protection of whistle blowers raises concerns, whereas ENNHRI
members in Hungary and Luxembourg stress the need for authorities to fully implement
the Directive. Similar concerns are expressed by ENNHRI member in Albania, while in
Ireland ENNHRI member alerts about a general hostility towards whistle blowers which
hinder their protection.

The contribution of NHRIs to the fight against corruption mostly concretises within the
framework of whistle blowers protection. NHRIs in Hungary and Portugal were granted
additional responsibilities in this area, while the NHRI in Moldova was recently appointed
as designated body to protect whistle blowers. Various country reports, such as the ones
on Latvia and Moldova, illustrated examples of how NHRIs are performing these functions.

While generally not bearing specific responsibilities in the fight against corruption, NHRIs
are active in raising awareness about corruption and advocating for stronger
anticorruption policies, also on the basis of their handling of complaints — as reported by
ENNHRI members in Albania, Bosnia and Herzegovina, Bulgaria, Cyprus and Moldova. In
some countries, NHRIs' role is more substantive, and translates into official
recommendations to public authorities (such as the recommendations regarding
emergency contracting in the fight against the COVID-19 pandemic and its impact on
corruption practices published by the NHRI in Spain); or opinions on anticorruption laws
and concrete cooperation with national anticorruption bodies and agencies, as
reported in Albania and Bosnia and Herzegovina. Nonetheless, the lack of NHRIs" capacity
to tackle corruption has been identified as a weakness of the anticorruption framework by
some ENNHRI members, such as in Luxembourg.

Impact of measures taken in response to COVID-19 on the national rule
of law environment



Reporting by ENNHRI members in 2021 pointed to a serious impact of measures taken to
address the COVID-19 pandemic on rule of law and human rights protection. This year's
reporting confirms this trend is persisting, pointing to the risk of long-term challenges,
despite the progressive phasing out of the most restrictive measures.

Emergency regimes and related measures

As already mentioned above in the chapter on checks and balances, ENNHRI members
across the region reported in particular about a persisting impact of COVID-19 on the
checks and balances systems. Among the most pressing, common concerns, ENNHRI
members refer to the need to secure legality and legal basis of restrictive measures, as
illustrated in detail by ENNHRI members in Belgium, Croatia, Estonia, Kosovo, Portugal,
Romania, Slovenia, Spain, Turkey and Ukraine—- also following, in particular in Romania and
Slovenia, interventions by constitutional courts. In Georgia, Portugal and Slovenia, ENNHRI
members also point, in this regard, at the fact that measures severely limiting fundamental
rights entered or remained in force during periods not covered by the state of emergency,
or where the pandemic alert was revoked. ENNHRI member in Bulgaria further raised
specific concerns about persistence of COVID-19 measures affecting human rights that are
no longer legitimate or proportionate.

ENNHRI members in Albania, Austria, Bulgaria, Croatia, the Czech Republic, Estonia,
Finland, Ireland, Kosovo, Luxembourg, Northern Ireland, Poland, Slovakia, Slovenia and
Spain, also variably referred to the need to ensure quality of law and policy making
despite the challenging situation, especially in terms of avoiding the systemic use of
accelerated procedures, ensuring more clarity, openness and transparency of regulations
and provide for inclusive and genuine consultations of independent bodies, civil society
organisations and experts; but also, as mentioned by ENNHRI member in Portugal, as a
means to avoid delays in implementation and the insufficient or incorrect application
of measures, and to prevent abuses by law enforcement authorities, signalled by
ENNHRI member in Greece.

In a number of Member States, ENNHRI members further pointed to the importance of
sound impact assessments and an effective review of administrative decisions to
ensure proportionality: this was particularly mentioned by ENNHRI members in Austria, the
Czech Republic, Germany, Ireland, Northern Ireland, Poland and Slovenia. Only in
Denmark, ENNHRI's member commended the increased proportionality of restrictions
compared to the measures first introduced in 2020 and welcomed the normalisation of
law-making procedures. In certain EU countries, and in particular in Germany, Romania,
Slovakia and Slovenia, ENNHRI members provided examples of the important role played
by constitutional courts in ensuring the review of restrictive measures.



Most significant impacts of measures taken in response to the COVID-19 outbreak on
the rule of law and human rights protection

Reporting by ENNHRI members also exposed how far-reaching restrictions imposed in
response to the public health emergency still affected the exercise of a number of
fundamental rights in 2021. These include restrictions on freedom of assembly, as
reported in Albania, Belgium, Denmark, Georgia, Hungary, Luxembourg, Northern Ireland,
Norway, Slovakia and Ukraine— with ENNHRI members in Azerbaijan, Bosnia and
Herzegovina, Denmark, Hungary, Kosovo, North Macedonia and Norway welcoming the
progressive phasing out of assembly bans; restrictions on free movement and travelling,
including access to private and public spaces and establishments, as mentioned by
ENNHRI members in Albania, Azerbaijan, Belgium, Bulgaria, the Czech Republic, Denmark,
Georgia, Northern Ireland, Norway, Slovakia, Slovenia, Spain and Ukraine; restrictions
affecting the right to family life, in Norway and affecting childcare particularly as
illustrated in the country report on the Czech Republic; disruptions on access to and
delivery of justice, particularly illustrated by ENNHRI member in Bosnia and Herzegovina,
Bulgaria, Greece, Kosovo and Ukraine; as well as violations of privacy and data
protection derogations as reported in Albania and Kosovo.

However, the right to health, other socio-economic rights and the right to equality
and non-discrimination appear as the mostly affected according to ENNHRI members'’
reporting.

As regards the right to health, some ENNHRI members, for example in Greece, praised the
authorities’ efforts to vaccinate the population and voiced the need to continue and
strengthen efforts for a fair, affordable, timely and full access to a COVID-19 vaccine,
including through the prioritisation of most vulnerable population groups by means of
objective and transparent criteria. Elsewhere, ENNHRI members alerted about unequal
access to vaccination especially for certain categories of people, such as foreign nationals
(as reported in the Czech Republic), ethnic minorities such as Roma (as reported in the
Czech Republic) and persons with serious pre-existing health conditions (as reported in
Kosovo). In Ukraine, the ENNHRI member flagged violations of the rights health care and
medical care of citizens living in the temporarily occupied territories. At the same time, in-
depth discussions about the opportunity of compulsory vaccination took place in
countries such as Greece and Luxembourg. ENNHRI members also expressed concern
about unequal access to testing opportunities, especially for citizens living in the
temporarily occupied territories (as reported in Ukraine) and reduced access to primary
healthcare services (as reported in Bosnia and Herzegovina, Bulgaria, North Macedonia,
Portugal, Romania and Slovakia).



The impact on socioeconomic rights is also a common concern of ENNHRI members
across the region, as particularly illustrated in country reports on Albania, Austria, Bosnia
and Herzegovina, Bulgaria, Georgia, Greece, Ireland, Kosovo, North Macedonia, Romania,
Serbia, Spain and Ukraine. Common concerns related to the sharp increase of
unemployment, deteriorating working conditions, the widening digital gap, obstacles
to the enjoyment of the right to education and to housing as well as unequal access
to unemployment and social assistance benefits. In Greece, the NHRI is particularly
concerned with the widespread impact of the socioeconomic crisis, and the long-term
strain likely to affect the labour market and the national system of social protection. In
Kosovo, the member criticized the late announcement of regular grants to support
providers of social services. The impact on socioeconomic rights also increased, according
to ENNHRI members, the psychological strain on citizens, and particularly on families and
vulnerable groups, as reported in Georgia, Lithuania and Ukraine.

Lastly, ENNHRI members in a majority of Member States expressed concern for the
exacerbation of systemic inequalities, discrimination and marginalization as a result of
the pandemic and the measures taken to address it. A number of specific groups are said
to still be particularly impacted, including minority ethnic groups (in Albania, Cyprus and
Ireland), and namely Roma and Travellers (as reported in Albania, Belgium, Bulgaria,
Croatia, Cyprus, the Czech Republic, Greece, Ireland, Slovakia) — especially as regards
education and access to vaccination (in the Czech Repubilic), primary healthcare (in Albania
and Bulgaria), and widespread segregation practices and mass quarantines (in Slovakia);
women, children and youth (as reported in Albania, Azerbaijan, Belgium, Bosnia and
Herzegovina, Bulgaria, Cyprus, the Czech Republic, Georgia, Ireland, Kosovo, Montenegro,
Northern Ireland, North Macedonia, Norway, Portugal, Romania, Slovakia, Spain and
Ukraine); LGBTI+ people (as reported in Greece); victims of domestic violence (as
signalled in Bulgaria, Ireland, Kosovo, Montenegro and Romania); persons in a situation
of poverty, precarious employment or homelessness (as reported in Albania, Belgium,
Croatia, Cyprus, Ireland, Northern Ireland, Portugal, Spain); the elderly (as reported in
Belgium, Bulgaria, Croatia, Cyprus and Ireland); persons with disabilities (as reported in
Azerbaijan, Bosnia and Herzegovina, Bulgaria, Croatia, Cyprus, Georgia, Greece, Ireland,
Kosovo, Northern Ireland, Norway, Romania, and Ukraine); people with chronic diseases
and/or mental health issues (Bosnia and Herzegovina and Lithuania); detainees and
other persons deprived of liberty (as reported in Austria, Azerbaijan, Cyprus, Greece,
Ireland, Kosovo, Liechtenstein, Lithuania, Northern Ireland, Romania and Turkey); refugees,
asylum-seekers and migrants (as reported in Azerbaijan, Bulgaria, Cyprus, Greece,
Northern Ireland and Romania). The introduction of immunity certificates is also seen as



a potential measure that might deepen inequalities by ENNHRI members in Belgium,
Croatia, Hungary, Romania and Spain.

Government initiatives to mitigate challenges

Many ENNHRI members welcomed State authorities’ efforts to contain the pandemic
and mitigate economic and social consequences. Notable examples are the public
campaign to reduce debts towards public institutions in the Czech Republic and the
suspension of energy and water cuts in Belgium and Spain. In Kosovo, additional funds
were allocated for health and safety institutions and deadlines for the use of expired
documents were extended as reported by the ENNHRI member in the country. ENNHRI
members in Albania and Azerbaijan also commended efforts to strengthen social
protection, while the Ukrainian member pointed out efforts to improve health care
capacities and facilities.

A number of financial support schemes were introduced by governments across the
region, such as, in Northern Ireland, a self-employment income support scheme to support
businesses impacted by COVID-19 and local vouchers for all residents over the age of 18 to
spend within local businesses. However, some ENNHRI members noticed gaps in
particular in terms of access to measures of financial assistance, including in Greece,
Portugal and Slovakia, and low awareness and take-up by beneficiaries (such as in
Belgium).

In some countries, ENNHRI members also alerted about the risk that inadequate responses
to the pandemic lead to lower public trust (as mentioned by ENNHRI member in Croatia
and Latvia) and the further polarisation of society, which may be exploited by extremist
movements (as signalled by ENNHRI members in Germany and Romania). In Kosovo,
ENNHRI member alerted about how the pandemic led to delays in the implementation
of the legislative reform agenda.

NHRIs' role and related challenges

ENNHRI members offer many examples of the key role played by NHRIs in dealing with
the impact of the COVID-19 pandemic on rule of law and human rights protection.

NHRIs have been drawing attention to problematic issues and advised and prompted
follow-up action by State authorities to address them: this includes the drawing up of a
checklist on human rights impact assessments in Belgium, as well as the provision of
opinions and advice taking many forms in several other countries including Albania,
Austria, Azerbaijan, Bulgaria, Croatia, Cyprus, the Czech Repubilic, Estonia, Finland, Georgia,
Germany, Hungary, Ireland, Kosovo, Latvia, Luxembourg, Northern Ireland, North
Macedonia, Norway, Portugal, Romania, Slovakia, Slovenia, the Russian Federation and



Ukraine. In some countries, such as Lithuania and Serbia, efforts were carried out in
cooperation with international partners.

NHRIs also engaged in regular and close monitoring of the impact of the pandemic
and measures taken to address it on rule of law and human rights protection, as
reflected for example in the work of the COVID-19 Human Rights Observatory set up by
the NHRI in Greece, or in the monitoring work focussed on persons in situations of
vulnerability in Croatia, Cyprus, Northern Ireland and Norway, detainees and persons
deprived of liberty in Austria, Azerbaijan, Belgium, Hungary, Ireland, Lithuania, North
Macedonia and the Russian Federation, of people with disabilities and people in situation
of poverty in Belgium and Ireland and of minorities in Albania, Germany and Slovakia.

ENNHRI members in Azerbaijan, Belgium, Bulgaria, Croatia, Estonia, Latvia, Northern
Ireland and North Macedonia particularly invested in ensuring accessible communication
on public interest information and awareness raising on the pandemic and measures
taken to curb or mitigate its consequences, including testing and vaccination campaigns
and social protection measures. Elsewhere, such as in Liechtenstein, Northern Ireland,
North Macedonia and Portugal, ENNHRI members are working on studies to assess the
medium- and long-term impact of the pandemic on human rights and rule of law.

While NHRIs' efforts are a tangible contribution in terms of monitoring, addressing and
mitigating the challenges brought by the pandemic to rule of law and human rights, many
ENNHRI members signalled challenges in carrying out this work.

These include lack of cooperation and follow-up by national authorities, as reported in
Luxembourg and Slovenia; but also challenges related to the impact of the pandemic on
institutions themselves, including in terms of workload (as reported in Belgium, Bulgaria,
the Czech Repubilic, Portugal, Slovenia and Spain); limitations on contacts with the public,
stakeholders and authorities and on the possibility to hold in-presence meetings and
events (as reported in Austria, the Czech Republic, Denmark, Finland, Germany, Greece,
Luxembourg, Slovakia, Slovenia, Moldova, Northern Ireland and North Macedonia); and
restrictions on the possibility of carrying out onsite inspections (as reported in Belgium,
Denmark, Greece, North Macedonia, Serbia and Ukraine). Against this background,
ENNHRI members overall strived to adapt their work and operations, including by
investing in their ICT systems, adapting their monitoring work to public health
requirements and ensuring flexibility in terms of staff working conditions — with most of
them mentioning that this allowed them to maintain quality and efficiency in their day-to-
day work.



Other systemic human rights issues impacting on the national rule of law
environment

ENNHRI members point at a number of systemic human rights issues which negatively
impact on the rule of law environment in their countries.

Several ENNHRI members, namely from Belgium, Bosnia and Herzegovina, Bulgaria,
Finland, Great Britain, Greece, Kosovo, Northern Ireland and Poland mention delays on
and non-implementation of judgments of the ECtHR. Worrying attempts to weaken
obligations stemming from the ECHR have also been noted in connection to the ongoing
Human Rights Act reform in the United Kingdom by ENNHRI members in Great Britain and
Northern Ireland.

ENNHRI members also point to systemic discrimination such as insufficient access to
healthcare for Roma and Egyptian minorities in Albania. Efforts to ensure inclusion and
accessibility for persons with disabilities are regarded as inadequate by ENNHRI members
in Albania and Slovenia. Whereas, ENNHRI Member from Hungary reports cases of
discrimination such as instances of school segregation of Roma children and discrimination
in the use of national minority languages in Hungary. The NHRI from Liechtenstein points
to a systemic problem with lack of data and access to information on vulnerable and
marginalised groups, while ENNHRI members in Belgium draw attention to the lack of data
in particular on police stop-and-searches and on the prevalence of discriminatory profiling.

In some countries, and in particular Poland and Slovakia, ENNHRI members denounce a
worrying regression on the respect and realisation of sexual and reproductive rights as
well as rights of LGBTI+ persons. The NHRI from Albania reports on a lack of adequate
budget to support the implementation of National Action Plan for LGBTI Persons for 2021-
2027,

A number of NHRIs also highlighted systemic problems in ensuring the effective
enjoyment of socio-economic rights. The NHRI from Albania raises concerns about
identified shortcomings in the provision of public and economic services, the protection of
the right to healthy environment and the right to housing, which affect most vulnerable
groups. The NHRI from Ukraine also flags a systemic lack of realisation of social rights,
notably in the area of access to education and cultural services. The NHRI in Austria
stressed that social rights are not protected on the constitutional level, while the NHRI in
Spain pointed with concern to the increase of poverty among Spanish citizens.

Some ENNHRI members also acknowledge systemic human rights violation related to
conditions of detention and the rights of persons deprived of liberty and persons in



closed institutions, including in Belgium, Georgia and Poland. ENNHRI member from
Belgium also points to the problem of non-execution on the ECtHR judgments on this
matter.

NHRIs in Denmark and Georgia signal problematic practices impacting on privacy and
data protection, namely persisting issues of compliance of data retention rules with EU
law standards, despite state’s attempt to introduce legislative reforms, in Denmark; and
alleged uncontrolled and large-scale eavesdropping by the State Security Service in
Georgia, which also led to the public disclosure of a large amount of sensitive data.



Addressing identified common challenges to the Rule of
Law across Europe: Key Recommendations to national
and European policy makers

As this report shows, countries across the region continue to be faced with important
human rights, democracy and rule of law challenges, also exacerbated by the persisting
impacts of the COVID-19 pandemic. The overview of trends illustrated above particularly
points to challenges to NHRIs establishment, independence and effectiveness, threats and
attacks to civic space and HRDs, restrictions on media freedom and pluralism and the
impact of COVID-19 measures on rule of law and human rights protection as the most
pressing common challenges. Based on their monitoring functions, ENNHRI members also
point to persisting human rights issues which, due to their systemic nature, impact on
national and regional rule of law environments, as reflected in lack of implementation of
judgments of regional courts at national level.

With a view to inform recommendations and follow-up action by regional actors to
address these key challenges, ENNHRI draws attention to the following policy
recommendations.

Ensuring independent and effective NHRIs in each country

Reporting by ENNHRI members exposes persisting challenges to NHRIs" establishment,
independence and effectiveness across Europe. While most European countries have
established and accredited NHRIs, some yet do not, and no significant steps were reported
with exception of Sweden and Switzerland. In several countries, existing institutions
continue to experience obstacles in carrying out their work and are the object of threats to
their independence and effectiveness, such as reduced formal independence, mandate
limitations, lack of sufficient resources, dismissal attempts and other obstructions to their
work including flawed consultation practices and poor cooperation on the side of
government authorities.

Against this background, ENNHRI and its members recommend to national authorities,
regional and international actors to work together, in close cooperation with ENNHRI and
NHRIs, and taking into account the Paris Principles and 2021 Council of Europe Committee
of Ministers Recommendation on NHRIs to:

e Work towards implementation of the standards and recommendations of
international bodies on NHRIs, including accreditation reports of the GANHRI



Sub-Committee on Accreditation and Council of Europe Committee of Ministers’
Recommendation 2021(1);

e Secure with no delay the establishment of NHRIs in those countries where an
NHRI does not yet exist;

e Strengthen the mandate of existing institutions, enabling them to effectively and
independently address human rights and rule of law issues;

e Ensure provisions on functional immunity to protect heads of institutions and
other staff in supervisory positions against threats, pressure and coercion;

e Provide NHRIs with adequate resources, including additional financial and human
resources when expanding NHRIs" mandates and functions, while securing NHRIs'
financial independence, including through appropriate financial planning and
reporting obligations;

e Enable NHRIs to carry out their mandate, including through providing access to
information, and though timely consultation on human rights implications of draft
law and policy making processes;

e Ensure an effective consideration and implementation of NHRIs’
recommendations, including by making it a legal obligation for all addressees of
NHRI recommendations to provide a reasoned reply within an appropriate time
frame, and by developing processes to facilitate effective follow-up of NHRI
recommendations in a timely fashion, and ensuring reporting by authorities of their
implementation of NHRI recommendations;

e Foster awareness about NHRIs' role and functions among public authorities,
stakeholders and the general public.

NHRIs, including through ENNHRI, stand ready to cooperate with national authorities and
regional and international actors to that effect, while ENNHRI will continue to support the
establishment and accreditation of NHRIs across the region, and will bolster its support for
NHRIs under threat.

Respecting and protecting civic space and human rights defenders

ENNHRI members’ reporting confirm that civic space and HRDs continue to be negatively
affected by restrictive laws and practices across the region. No substantive progress was
made on challenges identified in this area last year, including limited funding, gaps in
access to and participation in decision-making and measures negatively impacting the
exercise of freedom of expression and peaceful assembly, while threats and attacks,
including legal harassment, are reportedly on the rise in some European countries.
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With a view to safeguard and restore an enabling environment for the free exercise of civic
freedoms and the safe and unhindered work of civil society organisations and HRDs,
ENNHRI and its members recommend to national authorities and regional and
international actors to work together, in close cooperation with ENNHRI and NHRIs, to:

Ensure a framework for the protection of HRDs, including better monitoring of
threats and attacks and measures to promptly investigate incidents and prosecute
perpetrators, including where they are State authorities;

Take steps to protect civil society organisations and HRDs from the abuse of laws or
procedural laws which result in forms of legal harassment, including undue
prosecutions and SLAPPs;

Evaluate existing laws and practices regulating or otherwise affecting civic
freedoms, civil society organisations and HRDs against national, European and
international legislation, including regional and international human rights
standards, and repeal or revise rules resulting in undue restrictions, in particular
as regards rules on registration and dissolution, reporting and transparency
obligations and criminalization of activities of civil society organisations, as well the
exercise of civic freedoms such as freedom of peaceful assembly and freedom of
expression and of information;

Secure a conducive legal and policy framework to enable civil society
organizations and HRDs to carry out monitoring activities, humanitarian and
advocacy work;

Ensure better involvement of civil society and HRDs in law and policy making,
in particular to secure consultation and participation of vulnerable groups, including
through representative associations and civil society organisations;

Secure an enabling financing framework for all civil society organisations and
HRDs to carry out their work and prevent or eliminate any undue obstacles to
access to funding, including from foreign sources;

Foster awareness about the relevance to rule of law and human rights protection
of the work of civil society organisations and HRDs among public authorities,
stakeholders and the general public, through awareness raising initiatives, civic
education programmes as well as targeted trainings.

This will remain an important area of work for European NHRIs, on which ENNHRI will
continue to foster collective action and collaboration as well as engagement with national
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authorities, regional and international actors, in accordance with its Regional Action Plan
on HRDs.

Safeguarding media freedom and pluralism and freedom of expression and
information

Several ENNHRI members across the region point to a further deterioration of media
freedom and pluralism. There was an increase in reported physical and verbal attacks,
intimidation and harassment targeting journalists and media outlets, including through
arbitrary arrests, prosecutions and SLAPPs — also favoured in a number of countries across
the region by the existence of laws unduly restricting freedom of assembly, free speech
and freedom of information. In some countries, journalists faced further obstacles to
reporting on sensitive issues while information control, concentration, political and
economic pressure continue to affect media, including public service media. At the same
time, the rise in disinformation and hate speech overall does not seem to be met with
adequate responses.

Considering the crucial importance of free, independent and pluralist media for the
enjoyment of all human rights, and for rule of law and democracy, ENNHRI and its
members believe it is urgent to address these challenges and recommend to national
authorities and regional and international actors to work together, in close cooperation
with ENNHRI and NHRIs, to:

e Ensure that national legal frameworks contemplate adequate sanctions, including
by means of criminal law, for threats and attacks against journalists and media
actors by private or public actors;

e Ensure that threats and attacks against journalists and media actors are regularly
monitored and recorded and promptly investigated and prosecuted, including
by building capacity of judicial and law enforcement authorities to deal with
such cases, for example through targeted trainings;

e Take steps to protect journalists and media outlets from the abuse of laws or
procedural laws which result in forms of legal harassment, including SLAPPs;

e Better protect media independence, including by strengthening independent
media authorities, preventing and addressing political and economic pressure on
media and improving journalists and media actors’ working conditions;

e Safeguarding the pluralism of the media market, by means of measures to
ensure transparency of media ownership and to prevent and address market
concentration;
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e Secure a conducive environment for journalists to carry out their work, including by
ensuring free access to public interest data and information, the protection of
journalistic sources and the protection of whistle blowers;

e Fostering a free and balanced public debate, by ensuring access to public service
media content without discrimination, countering disinformation, hate speech and
illegal content, in particular online, while safeguarding freedom of expression and
information, as well as by fostering media literacy and promoting adherence of all
journalists and media to professional standards and ethics;

e Evaluate, in consultation with media actors, existing laws and practices
regulating or otherwise affecting the exercise of freedom of expression and
information against national, EU and international legislation, including regional
and international human rights standards, and repeal or revise rules resulting in
undue restrictions, in particular as regards defamation laws, other forms of
criminalization of speech, rules on disinformation and illegal content, in particular
online, as well as rules on secrecy and data protection;

e Ensure a regular and transparent dialogue between state authorities, media
actors and press freedom organisations, in order to evaluate evolving trends in
media freedom, pluralism and journalists' safety and take timely action to tackle
identified challenges.

NHRIs, individually and collectively through ENNHRI, will continue to pay attention to
challenges affecting media freedom, pluralism and freedom of expression and information
across the region, and will step up efforts to contribute to positive impacts, including
through engaging further on regional initiatives such as the EU legislative proposal on the
European Media Freedom Act.

Addressing and mitigating the impact of COVID-19 and response measures on rule of
law and human rights protection

ENNHRI members’ reporting point to continued impacts of COVID-19 and of the measures
taken to address the pandemic on rule of law and human rights protection. Common
concerns include the continued use of emergency law-making procedures and the
potential long-term impact on checks and balances as well as the persisting impact on the
enjoyment of human rights and in particular the right to health, socio-economic rights and
the right to equality and non-discrimination.

As outbreaks of COVID-19 may continue, and in light of the identified medium and long-
term consequences of the public health crisis and measures taken to address it on rule of
law and human rights protection, ENNHRI and its members recommend to national
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authorities and regional and international actors to work together, in close cooperation
with ENNHRI and NHRIs, to:

Ensure a strong legal basis for the adoption of restrictive measures in situations
of public health emergency, including by revising current emergency regimes or
establishing new legal frameworks if needed;

Take steps to ensure that emergency law-making is subject to a sufficient
degree of democratic oversight, including through parliamentary scrutiny,
genuine and effective public consultations with rightsholders, stakeholders and
independent bodies such as NHRIs, dissemination of clear, accessible and timely
information and effective constitutional and judicial review;

Secure thorough human rights impact assessments, including a specific attention
to vulnerable and marginalised groups, and a regular evaluation of restrictive
measures in force and their practical application in the light of the principles of
legality, legal certainty, necessity and proportionality. This should be done also by
seeking the advice and guidance of NHRIs and other independent actors, and may
be supported by the setting up of specialist consultative and monitoring bodies at
both national and local levels;

When planning, designing and implementing responses and mitigating measures,
pay increased attention to challenges faced by vulnerable and marginalised
groups, to be reflected in positive measures, inclusive consultations, the adequate
provision of information, and steps to promote access to justice and effective
remedies against undue restrictions or unintended consequences of restrictive
measures;

Integrate in recovery and resilience plans specific actions to address the impact of
the pandemic on socio-economic rights, including the right to health, the right to
work and to fair working conditions, the right to education, the right to housing and
the fight against poverty and social exclusion;

Support the efforts of independent monitoring bodies including NHRIs and of
civil society organisations and HRDs to monitor, report on and contribute to
address challenges to rule of law and human rights protection, and genuinely
cooperate with them, including by ensuring access to information and authorities
and taking into due consideration their recommendations.

NHRIs, individually and collectively through ENNHRI, will continue to actively monitor and
report on COVID-19 related developments relevant to rule of law and human rights
protection, to inform and advise responses by national, regional and international actors
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(including through engagement with the Council of Europe drafting group on human
rights in situations of crisis), and to map and raise awareness about efforts and good
practices by NHRIs and civil society to respond and mitigate challenges.

Addressing structural human rights issues affecting the rule of law environment

Reports by ENNHRI members alert that the national rule of law environment in a
significant number of countries across the region continue to be affected by structural
human rights issues. Common concerns relate to widespread violations, or the systemic
failure to ensure protection, of the right to equality and non-discrimination, the right to
liberty as well as social rights. This impairs the equal enjoyment of rights by individuals in
society and risks perpetuating and even exacerbating societal divisions, inequality and
marginalisation. In a number of countries, challenges are coupled with the pervasive
neglect of the duty to ensure timely and effective implementation of relevant
recommendations by monitoring bodies, including international and regional human rights
mechanisms and independent authorities such as NHRIs themselves; and, likewise,
compliance with relevant judgments by regional courts, and in particular the ECtHR and
the CJEU, which contributes to a culture of impunity and lack of accountability of state
authorities.

In view of the persisting and systemic nature of the identified human rights issues, and
their impact on national rule of law environments, ENNHRI and its members recommend
to national authorities and regional and international actors to work together, in close
cooperation with ENNHRI and NHRIs, to:

e Ensure compliance of laws and practices with international and regional human
rights standards, including the ECHR and the Charter of Fundamental Rights of the
EU;

e Ensure timely and effective implementation of recommendations by
international and regional monitoring bodies, as well as independent authorities
including NHRIs;

e Ensure timely and effective implementation of judgments by regional courts,
namely the European Court of Human Rights and the Court of Justice of the EU;

e Ensure meaningful cooperation with and consultation of NHRIs and civil society
organisations, in particular when drafting or revising relevant laws and policies,
also as a means to ensure that the needs and interests of rightsholders, including
vulnerable groups and marginalised communities, are properly assessed and taken
into account;
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e Strengthen authorities’ awareness, knowledge and capacity to identify and
tackle potential human rights violations, in particular in the context of law and
policy making, as well as law enforcement, in order to enhance compliance with
human rights standards and accountability for violations at all levels;

e Conduct, promote and support awareness raising and civic education initiatives
on human rights, democracy and rule of law, including by NHRIs.

As a European network of institutions whose legal mandate is to protect and promote
human rights at the national level, a core component of ENNHRI's work is to raise
awareness of, support and further build NHRIs' expertise and ability to strengthen the
application of international and regional human rights standards and instruments. ENNHRI
will continue to invest in coordinating capacity building and the sharing of practices,
including by building on its recently launched Action Plan on strengthening the application
of the Charter of Fundamental Rights in the European Union (2021-2024), as well as by
further investing in NHRIs" and ENNHRI's capacity to engage with regional courts and
foster implementation of judgments of regional courts.
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Country reports

Albania

People’s Advocate Institution of the Republic of Albania

Impact of 2021 rule of law reporting

Follow-up by State authorities

The 2021 ENNHRI rule of law report has been well received and has been used by the
NHRI as a synthetic source of information regarding common issues and diverse initiatives
taken by the Albanian People’s Advocate (PA) along with other NHRIs to promote and
protect human rights on respective countries. As a result of the strong NHRI's advocacy for
ensuring adequate budget in 2021, for the first time after several problematic years, the
NHRI's financial resources for 2022 were increased by the Parliament. Furthermore,
following the Declaration of the Committee of Ministers of the Council of Europe “Action
to improve the protection of human rights defenders and promote their activities”, the
2021 ENNHRI rule of law report, and the Resolution of the Albanian Parliament "For the
recognition and support of the activity of human rights defenders in the promotion, and
protection of human rights and fundamental freedoms, the strengthening of the rule of
law and the consolidation of democracy”, the People’'s Advocate Institution was granted by
the Parliament an extra position to serve as focal point of the institution on challenges
affecting human rights defenders (HRDs), starting beginning of 2022.

Impact on the Institution’s work

The 2021 ENNHRI Rule of Law Report has provided a fruitful overview of the rule of law
situation in Europe, which the PA has benefited from in several fields of its work. The
report not only offers a comprehensive and informed assessment of the challenges facing
human rights, rule of law and democracy in each country, but also has highlighted some of
the pressing issues that require proper addressing as they are related directly to the NHRIs’
mandate: to be in the front line for the protection and promotion of citizen rights and for
enhancing an open and accountable government.

More specifically, the report highlights the issue of the level of implementation of the PA
recommendations, stating that in several cases the institution’s recommendations are not
taken into consideration or public bodies do not respond or they respond beyond the



legal deadlines. To address this issue, the People’s Advocate has been involved in several
initiatives with state authorities and civil society organisations (CSOs).
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services/index.cfm?ADSSChck=1635337567262&do=publi.detPUB&searchtype=AS&
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List=15&page=1&aoref=173298

e https://www.avokatipopullit.gov.al/sg/articles-layout-1/home/news/this-article-is-
available-only-in-albanian-672/

Follow-up initiatives by the Institution

The People’s Advocate has shared the 2021 rule of law report with her Commissioners as
well with staff of regional offices, and has organised a meeting specifically aiming at
reflecting on its possible use to feed the institutional short and midterm planning. Several
best practices highlighted in the report were also included in the institution’s strategy
2023-2027, which is currently being drafted.

In addition, the PA has sent in the report to the relevant state authorities and has made it a
subject of discussion in several official meetings and joint public activities. The PA has also
distributed the report through its online channels in order to raise public awareness on
rule of law. References to the 2021 ENNHRI rule of law report were made at the Annual
conference of the PA and will also be included on the occasion of the presentation to the
Albanian Parliament of the PA Annual Report 2021.

As result of the advocacy dedicated to strengthening the PA’s position in line with the
recommendations issued, the government bodies actively supported the procedures for
the PA to be part of the twinning project “Support to the Office of the People’s Advocate
and promotion of human rights in Albania”. This project has three components, one of
which is directly related to a better oversight and visibility mechanisms for the
implementation of the People’s Advocate recommendations. The project aims to
strengthen the role and position of the PA as well as its cooperation with national
stakeholders by organising different activities such as roundtables. The selection phases of
the project are still in process. The project is foreseen to start in June 2022.
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Independence and effectiveness of the NHRI

International accreditation status and SCA recommendations

The People’s Advocate of Albania was last re-accredited with A-status in December 2020
).

The SCA recognised that the People’s Advocate interprets its human rights mandate
broadly. At the same time, it encouraged the NHRI to advocate for a broader mandate
that includes the ability to address all human rights violations resulting from the acts and
omissions of private entities.

During the session, the People’'s Advocate reported that its level of funding was insufficient
to meet its human resources needs, including retaining staff in its regional office. The SCA
encouraged the NHRI to continue to advocate for adequate funding, including to ensure
full-time staff in its regional offices.

Finally, the SCA noted that its enabling law does not explicitly mandate the People’s
Advocate to encourage ratification or accession to international human rights instruments.
While it acknowledged the NHRI interprets its mandate broadly, the SCA encouraged the
People’s Advocate to advocate for the appropriate amendments to its enabling law in this
regard.

References
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cember%202020%20-%2024012021%20-%20En.pdf

Regulatory framework

The national regulatory framework applicable to the People’ Advocate has not changed
since last year. The Albanian NHRI continues to function on a constitutional basis. The
People’s Advocate has the mandate to contribute to access to justice for individuals,
including through complaints handling, providing legal assistance to individuals and
awareness-raising. Furthermore, the People's Advocate can file a motion the Constitutional
Court to review any law'’s constitutionality. The People’s Advocate can also participate in
judicial proceedings in the form of Amicus Curiae interventions, although the legal basis in
force needs improvement.

The Albanian NHRI believes that its regulatory framework should be further strengthened.
The legal framework that supports the activity of the People’s Advocate institution needs
revision and improvement in order to: ensure the implementation of the NHRI's
recommendations and to make it a legal obligation for relevant authorities to provide not


https://www.ohchr.org/Documents/Countries/NHRI/GANHRI/SCA%20Report%20December%202020%20-%2024012021%20-%20En.pdf
https://www.ohchr.org/Documents/Countries/NHRI/GANHRI/SCA%20Report%20December%202020%20-%2024012021%20-%20En.pdf

only a timely, but also a reasoned reply; to provide NHRI's sufficient human and financial
resources; as well as to broaden its mandate’s scope to allow the Institution to address all
human rights violations resulting from the acts and omissions of private entities.
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Enabling and safe space
Awareness of the NHRI’'s role and mandate

According to the OECD 2021 monitoring report on Albania, the People’s Advocate stands
out among oversight bodies as the most trusted and most effective controller of the
executive power, widely perceived as independent from political influence.

The Albanian NHRI reflects that the relevant state authorities still do not have sufficient
awareness of the NHRIs' mandate, independence and its role. Despite 20 years of
institutional activity, the People’s advocate has identified lack of proper awareness
regarding the PA mandate and international instruments such as the Paris Principles, in
some levels of state authorities, including members of the Parliament.

NHRIs’ role and involvement in law- and policy-making processes

The Albanian NHRI raises concerns over the lack of satisfactory and adequate access to
information and to policy makers. Furthermore, the PA also regrets that it is not sufficiently
involved in all stages of legislation and policy making with human rights implications.

There is, in particular, a total lack of involvement of the PA in the process of consultation
or approval of draft laws by the Council of Ministers. On a positive note, however, the PA
observes a growing tendency for the Institution to be involved in the legislative process
with the line Ministries and the Parliament. This is the result of the continuous proactive
engagement on the side of the PA in submitting opinions and suggestions on draft laws.
However, the tight deadlines for providing the opinions, which adds up to the PA’s limited
capacities to exercise this role, often constitutes a challenge.

More specifically, the involvement of the People's Advocate with the Albanian Parliament
has mostly concerned the evaluation phase of the content of draft laws with a potential
impact on human rights by the Parliamentary Committees. An important element in this
regard is the organisation of public hearings with the People's Advocate.

As regards the phase of promulgation and publication of laws already approved by the
Parliament, it is to be noted that laws approved by the Parliament are promulgated by the
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President of the Republic within 20 days. After the promulgation by the President of the
Republic, the law is published in the Official Gazette. Even at this stage of the process, the
People's Advocate can maintain a proactive approach, especially referring to the
constitutional deadline for the promulgation of the law by the President of the Republic. At
this stage, acting upon the President’s request the PA may address an expert advice to the
President of the Republic, in order to inform the assessment carried out by the President of
the Republic prior to the law’s promulgation.

The People's Advocate engagement during the legislative process entitles the People's
Advocate to address — without any additional conditions - a request to the Constitutional
Court of the Republic of Albania, for a declaration of partial or complete incompatibility of
the law with the Constitution.

Implementation of NHRI's recommendations

The public institutions are explicitly obliged to provide a timely reply to the PA’s inquiries.
The level of cooperation between state administration bodies and the institution of the
People's Advocate in the context of its inquiries was worryingly inadequate during 2021.
This has led to delays of the interventions undertaken by PA and hindered the Institution in
fulfilling some of its legal and constitutional obligations towards citizens — namely handling
complaints in due time to ensure relevant support to individuals (for example, in cases
concerning violence at police stations). By not replying in a timely and exhaustive manner
within a reasonable time to its requests and recommendations, public administration
bodies (mainly local governmental bodies) caused difficulties in the administrative
investigation of citizens' complaints. The authorities’ failure to provide reasoned and
exhaustive responses to the PA's inquiries caused delays and impacted the PA’s obligation
and ability to conduct a thorough investigation, to reply to the citizens, to identify the
responsibility within the public bodies for their unlawful actions, etc.

The PA also regrets an unsatisfactory implementation of its recommendations. During the
period January — December 2021, the institution of the People's Advocate has addressed
1268 specific recommendations in a total of 265 proposals. For all these recommendations,
the administrative deadlines for providing a reply from the public institutions passed
without a reply being provided by the relevant authority. According to the latest PA's
report submitted to the Parliament in the topic of the implementation of the NHRI's
recommendations, until 10.02.2022 the level of implementation of the recommendations
results as follows: 17% of recommendations accepted and fully implemented; 34%
recommendations accepted but partially implemented; 19% recommendations accepted
but not implemented; 9% rejected recommendations; 22% recommendations without
answer.



With its Decisions no. 49/2017 "On the establishment of the mechanism for systematic
monitoring of the follow-up and implementation of the recommendations of independent
constitutional institutions and those established by law", and no. 134/2018 "On the
approval of the annual and periodic monitoring manual”, the Parliament of Albania
established mechanisms for the systematic monitoring of the follow-up and
implementation of the recommendations of independent institutions. However, the
establishment of this mechanisms has not yet led to concrete progress. This mechanism
needs to play a more active role in addressing shortcomings in the level of implementation
the NHRI's recommendations through the promotion of a transparent system and a more
efficient evaluation of the implementation of the recommendations of independent
institutions for the executive and subordinate bodies. An in-depth assessment of the
effectiveness or efficiency of this mechanism and its real impact on increasing the level of
implementation of recommendations is also needed. Further improvements are essential
to make the mechanism more functional to enable the effective implementation of existing
legislation and its improvement in areas related to human rights.

Protection of the NHRI's Head of Institution and its staff from threats and harassment

When it comes to ensuring the independence and protection of the NHRI against threats,
the measures necessary to protect and support the NHRI, heads of institution and staff
against harassment and any other forms of intimidation (including SLAPP actions) are in
place, namely immunity guaranteed by the Constitution and Organic Law.
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Developments relevant for the independent and effective fulfilment of the NHRIs’
mandate

The People’s Advocate has broadly interpreted its mandate, according to the Paris
Principles General Observations, regarding in particular its competence to assess proposals
for the ratification of international instruments. The PA has considered this competence to
be part of the Albanian NHRI's mandate as promoter of the highest human rights
standards in the country. For instance, the People’s Advocate continued to address the
requests to the relevant state authorities to change and improve national legislation, by
adding the legal criteria foreseen by the binding legislation to ensure protection against
discrimination, or by ratifying the European Charter for Regional or Minority Languages.
These PA's efforts were formalized in 2019 when a recommendation was submitted to the
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Albanian Parliament and the Government for the ratification process of the European
Charter for Regional or Minority Languages.

As regards the PA’'s resources, the budget for the year 2022 was finally increased for the
first time after several problematic years, as a result of the strong lobbying and advocacy
efforts carried out by the PA during 2021 to be secured with adequate funding.
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NHRI's recommendations to national and regional authorities
The PA recommends the relevant authorities to:

e Improve the human rights catalogue of the Albanian Constitution, in order to reflect
the broad catalogue of the EU Charter of Fundamental Rights, including the right to
good administration.

e Ensure direct engagement and necessary participation of the People's Advocate in
the discussions on issues related to the rights of communities, developed by local
self-government bodies.

e Increase institutional accountability regarding the implementation of the
recommendations of the People's Advocate.

e Improve transparency and effectiveness of the mechanisms for systematic
monitoring of the follow-up and implementation of the recommendations of
independent institutions.

o Explicitly broaden the NHRI mandate in order to include the ability to address all
human rights violations resulting from the acts and omissions of private entities,
accompanied by relevant review of staffing and budgeting.

e Ensure implementation of NHRI recommendations and making it a legal obligation
to provide not only a timely, but also a reasoned reply.

e Ensure NHRI's sufficient human and financial resources.
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Human rights defenders and civil society space

Laws and practices negatively impacting on civil society space and/or on human
rights defenders’ activities

The Freedom House Report 2021 reports that civil society rating declined from 5.00 to
4.75, specifically pointing to episodes of disproportionate use of force as well as of
violence by security services towards protesters in May 2020, during the contentious
demolition of the National Theatre in Tirana, and in December 2020, after a citizen was
fatally shot by police for violating a COVID-19 curfew order (7).

The PA monitoring work confirms that the situation of human rights defenders, civil society
organisations (CSOs) and civil society space in Albania has remained worrying in 2021. The
PA observes that the government took advantage of the pandemic to suppress civil society
actions, restrict civil liberties, and pursue questionable legal initiatives that affected non-
governmental organizations (NGOs), without consulting civil society actors. The
government has showed a generally hostile attitude towards citizens’ activism, witnessed in
the raids and demolition of the National Theatre building in Tirana and the excessive use
of force against protesters on several occasions. Restrictions posed in response to the
COVID-19 pandemic seriously curtailed the general civic space and citizens' rights. As
explained later in this country report, several attempts - justified as supposedly necessary
measures to curb the spread of COVID-19 - were made to limit the freedom of association,
freedom of assembly, freedom of expression or access to information. In particular, the
right to assembly in Albania was violated to a great extent (for example, due to state
authorities’ refusal to authorise assemblies). However, several protests have been held
anyway, which in the opinion of state authorities were considered unlawful. The year
ended with a wave of protests against police brutality that led to the resignation of the
Minister of the Interior.

Moreover, on 24th June 2021, the Albanian Parliament adopted the law "On the
Registration of Non-profit Organisations” (2). Whereas the initiative was undertaken in
response to recommendations of the Council of Europe Committee of Experts on the
Evaluation of Anti-Money Laundering Measures and the Financing of Terrorism
(MONEYVAL), the law was adopted without taking into account the evidence based advice
provided by CSOs and their recommendations, aimed at avoiding a disproportionate
impact of the new rules on their work. The law imposes the obligatory registration of all
CSOs — contrary to the international standards on freedom of association, and utterly
violates freedom of association, the principle of legal clarity, and that of proportionality of
coercive measures.



The financial landscape for CSOs also remains very challenging. The implementation of the
Law on Social Enterprises has proved impossible in practice. There is yet no evidence of
successful VAT refund with regard to the implementation of the instruction on VAT
reimbursement for CSO beneficiaries of EU funding and other donor grants. Tax incentives
for corporate donations do not promote donations to CSOs and there are no tax
incentives for individual donations.

The public funds to support the activity of CSOs are insufficient, especially for small and
local CSOs which lack capacities to apply and compete for foreign donors’ grants. The
criteria to benefit from the Fund are unclear. The process of selecting partner CSOs is not
transparent and is organised without CSOs consultation. Often, services consolidated over
the years thanks to donor support are not selected and risk to shut down.
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Access to and involvement of civil society actors in law and policy making

The inadequate implementation of the law “On the right to information” and the law “On
public consultation” poses serious obstacles to CSOs’ work. Many of the institutions'
consultation processes are fictitious, and do not genuinely lead to CSOs' opinions on draft
laws or policies being reflected in the law and policy making process (as it has been the
case, for example, in relation to the above mentioned law on the registration of CSOs). The
prolonged time of the adoption of legal acts (and approval of sublegal acts) causes
ambiguity, affects negatively and hinders the activity of CSOs (i.e. as examples concerning
the Law on Volunteering, Youth, Social Enterprises show).

The Law on the National Council has not been amended to reflect changes in ministerial
cabinet and representation in the Council, and to improve its functioning. The National
Council for Civil Society is poorly operational, significantly lacks communication with CSOs
throughout the country and does not play the proper advisory role for an enabling
environment for the CSOs in relations with institutions.
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Threats and attacks, including strategic litigation against public participation (SLAPPs)

The People’s Advocate has observed a rising number of SLAPP actions brought before the
courts against journalists (as reported in detail in this country report’s chapter on media
freedom, pluralism and safety of journalists).

Moreover, the People's Advocate has specifically reviewed and recommended to the
structures of the State Police to take concrete to prevent and investigate arbitrary arrests
of journalists. The People's Advocate considers that physical or psychological violence of
the state authorities against journalists endanger the rights to personal integrity, life and
freedom of thought and expression. Lack of due diligence in investigating, prosecuting
and punishing all responsible persons or structures may result in an additional violation of
access to justice and judicial guarantees for those affected and their family members.
Attacks on journalists and other media actors, which also are human rights defenders,
constitute particularly serious human rights violations because they target not only
individuals but deprive others of their right to information, thus limiting the public debate
that is at the heart of a pluralist democracy.
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NHRI's role in promoting and protecting civil society space and human rights
defenders

Following the Declaration of the Committee of Ministers of the Council of Europe “Action
to improve the protection of human rights defenders and promote their activities”, the
2021 ENNHRI rule of law report, and the Resolution of the Albanian Parliament "For the
recognition and support of the activity of human rights defenders in the promotion, and
protection of human rights and fundamental freedoms, the strengthening of the rule of
law and the consolidation of democracy”, and in order to strengthen the relationship
between the PA, HRDs and the CSOs in Albania, the People’s Advocate Institution has
requested the Parliament to be granted additional competences, so as to serve as focal
point for the monitoring of challenges facing HRDs. This request was accepted by the
Parliament in the end of 2021, and this function has been added to the institution’s
mandate at the beginning of 2022.

The People's Advocate of Albania actively participated in the Copenhagen 2021 Human
Rights Forum focusing on LGBTI+ rights which took place in August 2021 in Denmark, with
the participation of the UN Under-Secretary-General, the Danish Minister for Development
and Cooperation, the Deputy Speaker of the Danish Parliament, and United Nations High
Commissioner for Human Rights. The People's Advocate addressed the rights of the LGBTI
community in Albania, the challenges of protecting these rights and the role of the
People's Advocate institution in this regard.

The PA has also engaged within international and regional fora on the support of human
rights defenders and civil society.
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NHRI's recommendations to national and regional authorities
The PA recommends the relevant authorities to:

e Take all steps necessary to ensure a protection of human rights defenders,
including journalists.
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e Safeguard in law and in practice freedom of peaceful assembly to all civil society
actors and the right to protest on matters of public concern.

e Investigate and prosecute security forces responsible for aggressive repression of
any human rights activists.

e Amend the legal framework and regulation to recognise philanthropic activity and
provide incentives for corporate and individual donations to CSOs.

e Inview of poor progress and civil society remaining strongly dependent on donors’
support, provide stronger political will and engagement in the implementation of
the action plan of the Road Map 2019 - 2023 for the Government Policy towards a
More Enabling Civil Society Development.

e The Parliamentary Resolution on Human Rights Defenders is of a declarative nature
and the commitments reflected therein remain formal to a large extent. A special
law guaranteeing effective protection for the human rights defenders is needed.

Checks and balances

The PA takes the view that the government's response to the COVID-19 pandemic
exacerbated human rights violations and hindered the effective protection of human rights
and led to a limitation in access or lack of information to the public within important
decision-making processes.

In 2019, the Opposition in Albania demanded early parliamentary elections. The request
came after the decision of the leader of the Democratic Party and other opposition parties
to burn their parliamentary mandates. During 2 years, the Parliament has continued its
work not with 140 deputies, but with 122. The departed deputies' seats were replaced with
the successive candidates of the list from both parties, but without filling the full number of
legislators. As per fact, the Opposition returned to Parliament in September 2021, while the
elections were held in April 2021. For the first time in the history of Albanian pluralism, the
Parliament of Albania in 2021 exercised its right to request the dismissal of the President of
the Republic, request which was declined in early 2022 by the Constitutional Court.

The fact that the Constitutional Court was constituted in December 2020 with majority of
members is positive. However, the remaining vacancies are still to be filled. On the other
hand, due to the backlog of the Tirana Court of Appeals and the Administrative Court,

today the cases need 3-4 years in the Appeal and not less than 7 years in the High Court.



The People's Advocate in Albania has played a proactive role in correcting laws, processes
and practices that would impact greatly checks and balances and the democratic space.
Below are three examples.

Right to private life

The People's Advocate submitted a request to the Constitutional Court to repeal a
provision in the law on the State Police, regarding the interceptions that could be
undertaken by the State Police. The Albanian NHRI stressed that this procedure violated
constitutional and human rights of citizens as well as Article 8 of the European Convention
on Human Rights. The provision did not respect a right to private life as the term
"intelligence-tracking activity" is not only unclear, but turns the State Police into a body
that oversees and tracks citizens, outside the criminal process, without any control by a
prosecution and a court as well as without any necessary guarantees to the person
intercepted. It does do meet the criteria of proportionality and necessity in terms of a
protection of public interest. The Constitutional Court agreed with the NHRI's
argumentation and revoked the provision in question.

Right to vote - legality and proportionality of the Covid-19 measures

The People's Advocate in Albania has played a proactive role in correcting the measures
taken during the pandemic, as a result of the adoption of bylaws in violation with the
principles of legality and proportionality. Such intervention was related to the
recommendation for a complete annulment of the Order of the Minister of Health and
Social Protection no. 219 from 19.04.2021 "On the quarantine of persons coming to the
Republic of Albania from the Republic of Northern Macedonia and Greece". This order
imposed the obligation of self-quarantine for a period of 14 days, for all citizens who
would enter the Republic of Albania, by air, land or sea by the Republic of Northern
Macedonia and Greece, from 20.04.2021 until 03.05.2021.

The Order was issued and entered into force, just a few days before the general elections,
held on 25 April 2021. The People's Advocate emphasized that the persons to whom this
sublegal act defines obligations could be potential voters. If they entered the territory of
the Republic of Albania, before or on a day of general elections, they would have to be
quarantined, therefore would be unable to exercise their right to vote. Any intention to
restrict the right to vote must be in accordance with the rule of law and the objectives of
the European Convention on Human Rights, and that the measure taken to pursue this aim
must not be arbitrary or disproportionate. However, the Albanian NHRI " opinion was not
taken into account by the government and the questioned provision remained in force.



Right to vote — accessibility of polling stations to persons with disabilities

The People’s Advocate issued the recommendation concerning ensuring a right to vote
and access to polling stations to all citizens, including persons with disability. The NHRI's
recommendation aimed to improve the Instruction no. 1 from 05.12.2020, "Determining the
rules for the establishment, designation and notification of the location of polling stations
and preparation of the map of the local self-government unit for elections", approved by
the Regulatory Commission of the Central Election Commission.

The Albanian NHRI flagged that the Instruction diminished the obligations and guarantees
provided by the Electoral Code. The PA outlined that a minimum standard of conditions
should be set in each polling station to facilitate the access of persons with disabilities
throughout the voting process. Moreover, the Instruction did not indicate any control
mechanisms over the fulfilment of the requirements established in this document. Lastly,
the People’s Advocate stressed that the Instruction did not address adequately the need to
respect and ensure protection of the voting rights of persons with disabilities.
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Trust amongst citizens and between citizens and the public administration

In 2021 the Institute for Democracy and Mediation — an NGO dedicated to the
advancement of societal capacities, skills and knowhow — has published a public opinion
poll on trust in government for 2020 in Albania. The study shows that trust in police, health
care institutions, media, central government and the armed forces has decreased while the
most trusted institutions are international organizations, such as NATO, the UN and the
EU.

Several scandals like the leakage of personal data have been impacting the already fragile
level of trust between citizens and public administration, and have also created social
tensions among citizens.

The first major leak happened in April 2021, a few days before elections. The database,
contained 910,000 entries including names, addresses, birth dates, personal ID cards,
employment information amongst others. It was claimed that the database belonged to
the ruling Socialist Party and was compiled by state institutions and used for electoral
purposes. The Socialist Party denied wrongdoing, insisting that the information was
gathered in door-in-door surveys. The case is still with the prosecution.
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On December 12, 2021, a file containing the monthly salaries, job positions, employer
names and ID numbers of some 630,000 citizens, from both the public and private sectors
for January 2021, circulated through WhatsApp. Another data leak of salaries for the month
of April was released and circulated just one day later. It was followed by another data leak
that contained private information about citizens' car plates. Citizens, media and CSOs
have expressed shock and protested, while various Albanian government officials
expressed concern over the issue. The opposition Democratic Party condemned the
"extraordinary scandal” and accused the Socialist government of failing to protect citizens’
private data, while the Prime Minister called it “an attempt to create confusion and to
foster instability” and issued an apology for the leak: "I would like to apologise to all those
who are rightly concerned about this intrusion into their private life and in the meantime, |
would emphasise that this event deserves a thorough investigation.” The case is under an
investigation by the public prosecution.

These data leaks have a serious impact not only on national security, but on the public and
private sectors and on Albanian society as a whole. Stronger cooperation among public
authorities, agencies and the private sector is needed in order to remedy these violations
and preventing this from happening again in the future.
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NHRIs as part of the system of checks and balances

As already signalled above, the People's Advocate in Albania has played a proactive role in
correcting laws, processes and practices that would impact greatly the democratic space,
including system of checks and balances. The Albanian NHRI has continued to exercise its
mandate through statements, recommendations, Amicus Curiae opinions submitted to
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courts, including the Constitutional Court, which have been also aimed at strengthening
checks and balances.

In April 2021, general parliamentary elections were held in Albania. Free and fair elections
are one of the essential pillars of the rule of law, therefore the role of the institution of the
PA in this process is crucial. The People’s Advocate institution has monitored closely the
electoral process, focusing on: access and facilities created at polling stations for persons
with disabilities, the implementation of the provisions of the Electoral Code that guarantee
gender equality, compliance with the legal provisions that guarantee posting and
distributing propaganda materials during the electoral campaign, exercising the voting
right of elderly persons in Nursing Homes, the exercise of the right to vote by persons in
places of deprivation of liberty in the election day, use of an ethical language of
communication during the electoral campaign, etc. The People’'s Advocate has published a
detailed report with the relevant findings. Some of these findings are as follows:

e Failure to establish polling stations in hospitals;
e Number of invalid ballots;
e No facilitation measures were taken in any polling station for the visually impaired;

e Polling stations located on the second floors of the buildings were inaccessible to
persons with disabilities;

e Lack of posters with explanatory information about the election process in minority
languages;

Regarding anti-COVID-19 measures, the PA observed that:
e Physical distancing between voters waiting in line was not respected;

e As part of the anti-Covid-19 measures, lack of measurement of the temperature of
the members of the Polling Station Commissions;

e The members of the Commission in many cases did not wear the protective mask;

During 2021, the People's Advocate also intervened in a number of proceedings
concerning the constitutional review of laws:

e Challenging the constitutionality of the second sentence of point 1 of Article 162 of
the Electoral Code. The Court ruled that this provision, in imposing on the
candidates proposed by the voters the same restriction on the electoral threshold
as that of the candidates proposed by political parties or coalitions of political
parties, violates the constitutional right to be elected, in relation to the principle of
equality in law and non-discrimination.



e Acting as an Interested Party in the case brought before the Constitutional Court
challenging constitutionality of the requirement of prior permission granted by a
competent body to exercise freedom of assembly. The People’s advocate stressed
that the obligation to notify f. ex. state police about the rally may be proportionate.
However, a requirement to receive a formal approval from state authorities to hold
assembly as well as the punishment of the organisers and/or participants in a
peaceful assembly with a fine or imprisonment of up to one year are
unproportionate and therefore unconstitutional. The Court in its judgments agreed
with the PA’s opinion and ruled unconstitutionality of questioned provisions.

e Acting as an Interested Party in the proceedings initiated by the Association of
municipalities of Albania, regarding unconstitutional ascertainment of the electoral
process held on June 30, 2019 (for the election of local government bodies, mayors
and members of municipal councils) and, consequently, the unconstitutional
ascertainment of the election of members of these bodies and verification of the
constitutionality of the activity of the party "Democratic Persuasion" in relation to its
registration in court and the elections of June 30, 2019. In November 2021 the
Constitutional Court decided to reject the request.

e Submitting a request to repeal a provision in the law on the State Police, regarding
the interceptions that could be undertaken by the State Police. The Albanian NHRI
stressed that this procedure violated constitutional and human rights of citizens as
well as a right to private life protected under the Article 8 of the European
Convention on Human Rights.

The Albanian NHRI also issued recommendations to state authorities on protection of
voting rights of citizens. The People’s Advocate stressed the importance of effective access
to polling stations by persons with disabilities. Also, the PA called on the government to
repeal the unproportionate obligation of self-quarantine for a period of 14 days, for all
citizens who would enter the Republic of Albania, by air, land or sea by the Republic of
Northern Macedonia and Greece, from 20.04.2021 until 3.05.2021 — also before the general
elections held on 25.04.2021. The provision led to restricting the voting rights of people
arriving to Albania from abroad.

Moreover, in support of the LGBTI community, the People's Advocate has prepared an
Amicus Curiae opinion, upon request of the Administrative Court of First Instance Tirana, in
relation to the lawsuit filed by a lesbian couple, who requested to register two twin minor
children with both parents. After an in-depth analysis of the legislation which is
implemented in Albania, referring to relevant case-law of the European Court of Human
Rights, the People’s Advocate in this opinion has provided some suggestions on how to



prevent discrimination and ensure the full enjoyment of rights by LGBTI persons. The
proceedings are still pending.
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NHRI's recommendations to national and regional authorities
The PA recommends the relevant authorities to:

e Increase the transparency and quality of the legislative process (i.e. improve citizens'
involvement in policy-making);

e Further promote and protect freedom of expression and freedom of assembly.

Functioning of the justice system

Independence and appointment of judges and prosecutors

The functioning of the justice system has continued to be affected by substantial
challenges, notably due to a wide vetting process prompted by the ongoing Justice
Reform, which has led to the dismissal of a wide number of judges and prosecutors. The
fact that judges and prosecutors are facing vetting procedures also puts into question their
impartiality and independence, since the process makes them vulnerable towards the
executive. At the same time, the structure of the judiciary is being restored.

The vetting process has also proceeded at a slow pace, which caused unnecessary delays
and major social and professional challenges affecting the performance by judges of their
functions.

The Constitutional Court, after suffering from a shortage of judges since March 2018, has
achieved the necessary legal quorum for the resumption of its functions and decision-
making activity in December 2020. However, the appointment of two members still needs
to be formalised for the full composition of the court to be restored.
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Backlog of cases

The Head of the Supreme Court has stated that over 35 thousand cases have been waiting
to be tried in the Supreme Court for years due to the backlog. This court should function
with a number of 19 judges, but so far it is still incomplete, functioning with only 9 judges.
There has been an improvement in the adjudication of cases as about 3609 decisions were
taken in 2021 compared to 1478 decisions taken in 2020.

The backlog created in the only existing Administrative Court of Appeal has also hindered
an efficient adjudication of cases. The provision of a regular judicial process within fast and
reasonable deadlines is one of the basic principles of administrative trial, with the aim of
guaranteeing an effective protection of subjective rights and legitimate interests of
persons, as it is specifically emphasized by article 3 of law no. 49/2012 (law on
Administrative Courts and Administrative Disputes). However, cases have accumulated and
are going up to 4 years or more without a trial. The backlog continues to grow. To address
the accumulated and raising backlog, changes were made during 2021 in the legislation
regarding the number of judges that constitute judicial bodies.

Judicial reform and court map

The Institution believes that, despite the ongoing Justice reform, it is too early to talk about
increasing public confidence in the judicial system, due to the persisting lack of resources
and the delaying of trials. In addition, changes in legislation introduced in 2021 provided
for cases before the High Court to be heard in camera, with public court hearings being
held only in exceptional cases. This has affected significantly public confidence in the
justice system.

As part of the reform, a new judiciary map has been proposed and is in the process of
public consultation.

According to the Evaluation Report on the new court map, the High Judicial Council (HC))
proposes the following drastic changes:

e Out of 22 Courts of First Instance only 12 would be left;
e Out of 6 Administrative Courts of First Instance only 2 would be left;
e Out of 6 Courts of Appeal in all of Albania only 1T would be left.

Based on existing laws (in particular, Article 14 of Law no. 98/2016), the PA considers that
the re-distribution of judicial districts should be done based on 3 criteria:

e guaranteeing access to justice, which is related to the proximity of the individual to
the court;



e cost reduction, in order to use public resources efficiently;
e increasing the quality and suitability of the services provided.

The HJC, should have completed the adoption of the new judiciary map by now, after
consulting with the public and interest groups, judges, lawyers, prosecutors, etc. It is
important to listen to the critical voices of lawyers and professionals, and not repeating the
mistake of stigmatizing the critics from the media actors which happened with the reform
process.

The People’s Advocate estimates that the current proposal by the HIC would actually
hinder, instead of promoting, access to justice, due to:

e Violation of the principle of access to justice, given the insufficient number of courts
and violation of the principle of proximity;

e Increase of costs for the citizens;

e Inadequate quality and suitability of the services provided.
The paragraphs which follow summarise the PA’s assessment of the proposed reform.
Number of courts and judges per inhabitants

In the proposal, 20 courts are proposed to be closed in the first instance, the most drastic
change in these 30 years in the Balkans region.

According to comparative data published by the Council of Europe-European Commission
for the efficiency of justice (CEPEJ) regarding judicial systems of Council of Europe Member
states, the number of courts per 100,000 inhabitants is already below the European
median. For Albania, this number was approximately 1.3 in 2018, while the European
median is approximately 1.5. On the other hand, the data in this dynamic database shows
the same situation when it comes to the number of judges per 100,000 inhabitants, this
number being approximately 12 in Albania, while the European median is of 17 judges per
100,000 inhabitants. Therefore, closure of these courts in the framework of this proposed
map would only continue to lower the number of courts and judges per 100,000
inhabitants.

Except for Kosovo, which has a much smaller area and population than Albania, no
European country has only one Court of Appeal as is being proposed by the HJC. For
example, Slovakia has 8 Courts of Appeal: Croatia has 21 and is aiming to reduce them to
15; Bosnia has 16 Courts of Appeal; Slovenia has 4, and North Macedonia has 4 Courts of
Appeal.



Furthermore, it is noted that the study conducted by HJC is mainly based on the Danish
model of judicial organization. The reality of Albania and that of Denmark are not similar in
this regard, this related to several factors such as social and economic reality, the
effectiveness of the justice system and the administrative system, etc. In order to make a
fair and proper assessment of the distribution of courts per 100,000 inhabitants, a study of
the number of cases per 100,000 inhabitants is needed.

To conclude, the new Judiciary map has not been designed to ensure an adequate access
of citizens to courts, but rather to address the low number of judges that remain in the
system of justice.

Courts’ accessibility

Guaranteeing access to justice is related to the individual's proximity to the court. The
closing down of courts is a process that has happened before in other countries, Albania
included, but the above criterion on guaranteeing access to justice in the distribution of
judicial districts was applied in these instances, as there have been infrastructural
developments and population shifts over the years.

The HJC has measured the proximity of the individual to the court based on the "Open
Source Routing Machine ("OSRM") and "Google map" applications, which are not as
accurate in Albania. The time an individual will need to access a court ranges from 2 hours
and 30 minutes to 3 hours and 30 minutes respectively, this for the Courts of First Instance
only.

Following the HJC proposal to completely close five Appeal Courts and leave only one
open in the capital of Tirana, an individual could take from 2.5 hours to a maximum of 5
hours to reach the Tirana Court of Appeals. Using this logic, an individual living close to
the borders will need, according to the HJC (based on applications used in the USA and
EU), 5 hours to come and 5 hours to return, i.e 10 hours of traveling, to attend a lawsuit.
This proposal does not improve access to justice, i.e the proximity of the individual to the
court, but rather undermines this principle.

Costs increase

The main problem with the HJC's proposal for a new judiciary map is that it lacks a
feasibility study as well as a planning on the timing of its deployment and application.
Concentrating smaller courts and prosecutors' offices in larger courts and prosecutor’s
offices requires a feasibility study not found in the HIC's 170-page evaluation report on the
new court map (i.e. increase of costs for the state budget, citizens' taxes and not their
reduction; inefficient use of the prison system, etc.)



Failure to improve the quality and suitability of the services

To analyse this basic criterion based on current statistical data, an individual needs 3-6
months to complete a court procedure before the First Instance in the districts of Puka,
Shkodra, Pogradec, Korca, Vlora and 6-10 months before the Court of Appeal.

Due to the current backlogs of the Tirana Court of Appeals and the Administrative Appeal
Court, the whole court procedure takes 3-4 years in the Appeal and not less than 7 years
in the High Court.

If the proposal to shut down the Courts of Appeal would be accepted, then at least the
individuals of the other 5 districts will join the misfortune of those of the Tirana district who
will have to wait at least 3-5 years for the process, because the judges of the National
Court of Appeal will treat their cases as pending cases.
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Role of the NHRI in contributing to the effective functioning of the justice system

As illustrated above, the People’s Advocate is participating actively in the discussion on the
new judiciary map.

In addition, the People’s Advocate has paid careful attention to the approval of law no.
111/2017 "On legal aid guaranteed by the state", as well as its implementation (issuance of
bylaws, establishment of structures provided by law and their effectiveness) and issuing a
recommendation to the Ministry of Justice regarding the issues assessed to be resolved.

One of the most frequent complaints addressed by citizens who were to benefit from legal
aid is related to the exemption from the payment of court fees and expenses. Court
decisions in this regard have remained merely unenforceable as the Regional Chambers of
Advocacy have not appointed a lawyer in the respective cases. The People’s Advocate
institution has alerted the Local Chamber of Shkodra and the National Chamber of
Advocates regarding this issue, but there was no reaction and response from both these
structures. Given the fact that the chambers of advocacy are not institutions of public
administration, the People's Advocate mandate is not extended to these offices. The lack
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of cooperation with the institution of the People's Advocate for the implementation of a
court decision and to guarantee free legal aid to citizens within the regular legal process,
shows marked negligence.
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NHRI's recommendations to national and regional authorities
The PA recommends the relevant authorities to:

e Accelerate and finalize the justice reform. Filling vacancies in the Constitutional
Court, the Supreme Court, the courts of appeal and those of the judicial districts, in
order to increase the quality of the administration of justice and the provision of
judicial services within a reasonable time frame in accordance with applicable legal
requirements and the recommendations of Venice Commission;

e Increase the training and professional capacity of the judiciary. Increasing the
capacity of the clerical staff in the Justice System;

e carry out the judicial reorganization in consultation with all actors involved in the
process, such as judges, lawyers, Independent Institutions, representatives of civil
society, etc. Particular attention must be paid to optimizing human resources in
justice and increasing the quality of service without compromising access to justice.

Media freedom, pluralism and safety of journalists

According to the Freedom House Report 2021, the Independent Media rating has declined
this year from 3.75 to 3.50, reflecting the legal harassment and smear campaigns of
independent journalists by politicians and powers brokers, as well as intimidation and
prosecution of journalists for allegedly spreading panic. According to the Council of
Europe’s Media Freedom Report, the main areas of concern included physical attacks,
harassment and intimidation towards journalists, effects of lockdown measures on press



freedom, impunity, criminalization of journalism, judicial harassment, undue defamation
proceedings, media capture and online harassment.

As mentioned above in the section on civic space, the People’s Advocate has observed a
trend in arbitrary arrests of journalists, and a rising number of SLAPP actions brought
before the courts, including against journalists. According to the reporting of the
organization Res Publica- a CSO that over the past 11 years, has represented journalists in
the courts - there are currently more than 50 lawsuits where journalists are being sued for
defamation. More specifically, they report that the two new phenomena that have
emerged recently are the strategic lawsuit against public participation and the defamation
campaigns of other media outlets that, that seek to damage a journalist's reputation and
credibility in the public eye.

Nonetheless, the Albanian NHRI notes that the overall situation in Albania for media
freedom, pluralism and safety of journalists has improved since last year.

Improvements have been noticed in particular as a result of the many interventions that
have forced the authorities to reflect and make due changes. Following the unfavourable
opinion of the Venice Commission and wide criticism on draft amendments to the media
law (Law no. 91/2019 “On some changes and additions to law no. 97/2013 On audiovisual
media in the Republic of Albania) aimed at regulating online media and some aspects of
defamation, the authorities were more careful on their attempts to control the media.

At the same time, however, the People’s Advocate expresses concern over developments
at national level that may negatively impact media freedom. In September 2021 (DCOM
No. 512, dated 18.9.2021) the Albanian Government set up a new state Agency for Media
and Information (MIA). Citizens and civil society criticised the move and referred to this
new entity as a "propaganda ministry", as the Agency’s spokesperson will be at the same
level as that of a state minister. The Agency’s head will have the power to appoint and
dismiss spokespersons of all state institutions; the Agency will produce audiovisual and
press information about all government's activity; supervise and monitor the media and
mass communication tools; and monitor public perception and views about activities of
government institutions and the public administration. Although the stated objective of
MIA is to increase public administration’s transparency and information for the public and
media, as well as to keep the Council of Ministers informed on issues addressed by news
and media outlets, there is room for scepticism, as the functioning of this structure risks
reinforcing the government's ability to put pressure on the media, increases its monitoring
and control capabilities on independent media, and thus constitutes a potential threat for
freedom of expression and freedom of information. MIA may be used by the government
as a tool to control the flow of public information to the media and to influence citizens’
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opinions. The creation of this Agency was opposed by media organisations, six of which
partnered under the Media Freedom Rapid Response group, and called on the
government of Albania to abandon plans to create this agency.

The People's Advocate has been very active in drawing attention to the numerous
problems presented by Law no. 91/2019 “On some changes and additions to law no.
97/2013 On audiovisual media in the Republic of Albania”, as amended, and has
continuously monitored the numerous discussions in Albanian state bodies as well as the
recommendations and comments of interest groups and international partners.

On 2nd June 2021, the Presidency of the Assembly of Albania issued a decision stating that
media employees will no longer be able to attend parliamentary sittings. Rather, they will
be able to watch them via an audio-video system in a designated room. This was an
attempt to ban media presence. The People's Advocate has examined the case and has
actively participated in the meetings of journalists with representatives of the Assembly
where changes in the Regulation on accreditation of mass media and a legal evaluation of
the new regulation were made, allowing among other the physical presence of journalists
in the parliamentary committees, video recordings and use of mobile phones. The
Regulation was revised, and at the moment the access of the media to Parliament’s works
has not been limited.

Role of the NHRI in promoting and safeguarding an enabling environment for media
and freedom of expression

During the protests that were organised in some cities for several days in a row, despite
COVID-19 restrictions on freedom of assembly in December 2020, the People’'s Advocate
institution launched an administrative investigation for forcefully taking several journalists
to police stations while they were reporting and informing the public about current events.
After reviewing the case and completing the administrative investigation, the PA has
specifically recommended to the police structures to take the necessary measures: to
analyse the cases in function of a correct conduct of police officers for the rigorous
observance of the legal criteria during the accompaniment of the citizens in the bodies of
the State Police; to guarantee the right to practice the profession and report events by
media employees present at rallies or other activities of this nature; to continue training of
police officers to improve their conduct toward media employees during the exercise of
the profession and reporting events and to generalize these cases in the structures of the
State Police in order not to repeat in the future the violation of the rights of escorted
persons in the police premises; and to establish special rules regarding the treatment of
media employees present at rallies or other activities of this nature during the exercise of
the profession and reporting events. Following our recommendation, we were informed
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about the commitment of the relevant police structures regarding the concrete measures
and actions they have taken in implementation of specific recommendations sent by the
People’s Advocate.

The People's Advocate will also continue to pay attention to the progress of guaranteeing
freedom of expression and will oversee the correct implementation of the media law and
the subsequent changes in this important area of law. On the other hand, the People's
Advocate will pay continuous attention to the language used during the reporting from
the media.

To discuss the complex relationship between the media’s right to be free in its reporting
and the right of women to protect themselves from discrimination and discriminatory
portrayals when reporting episodes of gender-based violence in the media, the People's
Advocate , though its General Section, organized a roundtable discussion on "Media,
Freedom of Expression and Women's Rights" on March 8, 2021, on the occasion of
International Women's Day, in cooperation with UN Women in Albania and the Embassy of
Sweden in our country.

In an open discussion on the role of the media in addressing hate speech and promoting
human rights for all, including the rights of the LGBTI community to be treated with
impartiality and respect in the media, messages of solidarity were given to recent victims
of violence from the LGBTI community. Participants in the event shared the conclusion that
ignorance and lack of information are causes of misunderstandings and discriminatory
language, which inspires verbal and physical violence in everyday life. Through public
statements, the People’s Advocate condemns specific cases of violence against LGBTI
activist belonging to the transgender community. The People's Advocate called on law
enforcement authorities to handle the incident correctly. Also, in support of LGBTI activists,
the People’s Advocate urged activists not to be discouraged and not to stop their efforts
toward the full realization of the rights of their community.
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NHRI's recommendations to national and regional authorities
The PA recommends the relevant authorities to:
e Support a free and independent press;

e Repeal or amend restrictive legislation that penalise media actors for exercising
their right to express opinions or disseminate information;

e Take active steps to prevent violence against media actors, enabling them to work
in safety and security, without fear of violence and persecution;

e Be open to criticism.
Corruption

The Law “On signalling and protection of Whistle blowers”, considered as one of the most
important instruments in the fight against corruption and protection of public funds,
entered into force on 1 October 2016 for the public sector and on July 1%, 2017 for the
private sector. So far, no concrete result has been identified in the application of this law,
as the whistle-blower protection legislation lacks several important elements found in the
EU Directive on whistle-blower protection, such as protection for whistle blowers who
resort to public disclosure. Albania should provide protection for public disclosure and for
people connected with the whistle-blower, remove conditions preventing external
reporting to the High Inspectorate for the Declaration and Audit of Assets and Conflicts of
Interest (HIDAACI), and establish the right to protection in cases of mistaken identity.

In its specific periodic report on Albania, issued in early December 2020, GRECO (the
Council of Europe Group of States Against Corruption) noted that the level of corruption
remains high in both the public and private sectors. The assessment was made with
reference to legal changes from this year to align them with the recommendations, but the
report does not note the impact of these laws in the fight against corruption. The
recommendations were divided into 3 main pillars and by the end of last year, Albania had
fulfilled 100% of the suggestions to fight the corruption of parliamentarians, from the 60%
it had in 2018 when the last monitoring was done. In total, Albania has fulfilled 9 out of 10
recommendations of ‘Greco’, which operates under the Council of Europe.

Referring to recent international reports on the perception of corruption and its inde,
Albania has decreased by one point from the previous year, which is clearly reflected in the
Transparency International Report, the Freedom House 2021 report on Albania, and the EC
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Report of Albania 2021. The EC Report on Albania 2021 emphasizes that Albania has made
further efforts to create a solid track record in the fight against corruption, although it
remains an objective that requires political will and further structured and consistent
actions.

It should be noted that one of the main reasons behind the Justice Reform was the fight of
corruption. Five years since the beginning of the reform, the results are being envisaged,
yet the fight against corruption needs to be further strengthened.

With regard to the right of good administration, the mandate of the People’s Advocate
institution is limited, due to the fact that, unlike the Charter of Fundamental Rights of the
EU, the right to good administration in Albania is not specifically recognized as a
fundamental right by the human rights catalogue adopted in the Constitution of Albania.

The phenomenon of corruption in Albania has been, and remains, among the main
concerns of Albanian society since the beginning of systemic change in 1991. In our
judgment and assessment, the trust of citizens is at low levels due to ineffective public
consultation procedures and public hearings, and the high level of corruption.

With regard to rule of law and legal certainty, it is worth mentioning the fact that Albania
has adopted a series of strategic cross-sectoral acts and has set up a network of
anticorruption coordinators. While these are to be welcome, at the same time, private
public partnerships (PPP) / concessions to private entities have progressively increased in
number and were extended to every area of economic and social life. In addition to clear
doubts and perceptions of the tendency of favouring entities closely associated with
power, these pose a serious risk to public finances: in many cases the lack of public
resources not only serves as an excuse to avoid state’s obligations in various areas of law
(i.e. on housing, health, education or employment), but directly and indirectly affects the
fulfilment of the standards of fundamental rights and freedoms of the people in Albania,
disregarding obligations Albania assumed through the adherence to international treaties
and acts.

Although a number of anti-corruption mechanisms have been set up in Albania as part of
the Strategy for 2017-2020, there is much room for improvement. The Specialized
Structure for Anti-Corruption and Organized Crime (SPAK), comprising the Special
Prosecution Office (SPO) and the National Bureau of Investigation (NBI), are operational.
The specialized structures against anti-corruption (SPAK and the anti-corruption and
organized crime courts) should significantly strengthen the country's overall capacity to
investigate and prosecute corruption. Convictions in cases involving high-level officials still
remain limited, fostering a culture of impunity within the higher levels of the State.
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NHRI's role in the fight against corruption

Since 2015, the institution of the People's Advocate is part of the national network of
coordinators and contact points for the fight against corruption. The People’s Advocate
has participated in the meetings of the Thematic Group "On anti-corruption policies",
which was created by Order of the Prime Minister No. 129 date 21.09.2015. The People’s
Advocate representative participates in this group’s meetings as an observer.

The People’s Advocate Institution does not have a direct mandate on the fight against
corruption. However, when corruption cases are identified during administrative
investigations, the People’s Advocate recommends the initiation of investigations to the
Prosecution body. The People’'s Advocate has continuously and publicly stated the
concerns regarding transparency in public procurement procedures. Also, the construction
sector and cases of conflict of interest are often public and indisputable.
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NHRI's recommendations to national and regional authorities
The PA recommends the relevant authorities to:

e Significantly strengthen the overall capacity of the anti-corruption bodies (SPAK and
the Anti-Corruption and Organised Crime Courts) to investigate and prosecute
corruption, and ensure adequate resources and cooperation between these new
structures and with other prosecution and judicial entities;

e Proactively fight corruption to countering criminal infiltration of the political, legal
and economic systems;

e Embrace the OECD Recommendation on Public Integrity and the related standards.
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Impact of measures taken in response to COVID-19 on the national rule
of law environment

Albania faced the COVID-19 pandemic with a relatively limited fiscal space. At the end of
2020, public and publicly guaranteed debt rose to 77.4% of GDP, the second highest in the
Balkans, and less ability to create more space for higher and better targeted expenditures
on infrastructure, health, education, etc. The brunt of the impact was felt in the second
quarter of 2020 when domestic and external demand were hit hard by COVID-related
restrictions on movement, disruptions in value chains etc.

As stated in the Albania’s Economic Reform Programme 2021-2023, COVID-19 has affected
each sector of the Albanian economy, particularly Tourism. Covid-19 forced almost half of
the Albanian economy to shut down, except Agriculture. Independent of size or sector,
most companies expect more than 20 percent reduction in annual turnover. Regardless of
the sector or size, businesses estimate that the impact of COVID-19 on the economy will
last up to a year. The main challenges are related to the unpreparedness of human
resource management — layoffs, regular leave, work from home, importers are considering
finding new sources for raw materials in the country, companies without risk and
emergency management approved plans. COVID-19 made companies aware about the
effectiveness of using online services, also changed investment plans towards new
technologies, strengthening sales channels, risk management.

References

e https://www.oecd-ilibrary.org/sites/6275e653-
en/index.html?itemld=/content/component/6275e653-en#section-d1e87969

e https://www.financa.gov.al/wp-content/uploads/2021/02/Economic-Reform-
Programme-2021-2023.pdf

Emergency regimes and related measures

Albania adopted some of the strictest lockdown measures in Europe, when the first
COVID-19 case was detected. Then, restrictive measures oscillated depending on the
number of cases, season, testing capacity, vaccination capacity, etc. On the 11th of
November 2020, new restrictive measures were introduced by the Government for an
initial duration of three weeks and later extended until further notice. The measures
included a curfew from 22:00 — 06:00 throughout the country, except for necessary travel
for work, health emergencies, or urgent needs. Businesses such as bars and restaurants
were required to operate only through delivery services when past the curfew time.
Remote working became mandatory for public administration (adapted to the specifics of
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each sector), excluding the service delivery structures, which may continue their activity
while implementing security protocols. On the 17th of November 2020, the government
announced further restriction measures including the prohibition of gatherings of more
than 10 people outdoors and indoors, exclusion of political meetings and rallies, and
interdiction of conferences, holiday ceremonies, wedding ceremonies, and events other
than funeral ceremonies with family members only, until further notice.

During the 2021 emergency regime, several cases of fast-track and accelerated law-making
procedures were noticed. We believe that there is a major need to strengthen
transparency of the drafting process at executive level by publishing annual legislative
plans well in advance and provide information on the progress of legal initiatives prepared
by the government, including the plans of line ministries. The Parliament must establish
clear standards for ex-ante and ex-post impact assessment of legislation and remove the
right of MPs and the government to propose amendments 24 hours before the plenary
session without these amendments being reviewed by and voted on by respective
parliamentary committees (Article 75 of the Parliamentary Rule of Procedure).

During the 2021 emergency regime, the PA also noticed limitations on public consultations
and democratic participation, restrictions to freedom of movement and assembly,
restrictions on the right to family life, tracing, and attempts at surveillance by authorities
and other measures affecting privacy.

Most significant impacts of measures taken in response to the COVID-19 outbreak on
the rule of law and human rights protection

The medium- to long-term economic and social impact of the pandemic will largely
depend on pre-existing socio-economic vulnerabilities and policy resilience. Building
resilience will depend on the strength and capacity of institutions to timely design and
implement policy measures, as well as on the citizens' trust in the public decision-making
process and the efficiency of the public administration. Considerable fiscal, monetary and
other policy responses will be required to mitigate the impact of the pandemic and put
Albania on a long-term growth trajectory. This will require the careful design and selection
of policies and targeting that take into account the domestic context, institutional set-up
and government capacities, and first and foremost a collaborative attitude among the
political forces.

Independent oversight institutions and the Parliament must work in tandem to improve
oversight and accountability mechanisms, and work toward improving its capacity and the
integrity of political representation, which are instrumental in ensuring effective
parliamentary oversight of government policies.



The laws adopted by the government with accelerated procedures during the state of
emergency were not amended by the Parliament during 2020 or the beginning of 2021.

The access of the Roma and Egyptian Community to healthcare during the pandemic was
very limited, and the cause for this is not clear. The Ministry of Health and Social Protection
failed to provide information about the number of patients with Covid-19 belonging to
Roma and Egyptian minorities.
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Actions taken by the NHRI to promote and protect rule of law and human rights in
the crisis context

In May 2021, the People’s Advocate recommended to the Health Care Operator and
Institute of Public Health to take prompt action aimed at the necessary improvements in
access to health care services and healthcare education activities for the Roma and
Egyptian communities, and also keep data related to ethnicity to have official data about
healthcare access.

In 2021, the Alliance Against Hate Speech, initiated and chaired by the People’s Advocate
and other organizations, continued actions targeting hate speech through public
statements and other activities. The most important activity was the adoption of a Code of
Conduct of Political Parties by all political parties participating in the general election held
on 25 April 2021. The Code was proposed by the Alliance and aims to regulate electoral
campaigns to promote human dignity, tolerance, anti-discrimination, and to combat hate
speech. The monitoring body of the Code of Conduct will be the Central Electoral
Commission and Alliance.

Following the recommendations of the People’s Advocate towards the state police to take
measures to protect the rights of children in institutions of execution of criminal sentences
during the Covid- 19 pandemic, the General Directory of the State Police adopted several
documents directed to the state police concerning the protection of children from violence
including “Drawing Attention to the control, treatment, and investigation of cases of
unaccompanied children” and "Drawing Attention to taking measures for prevention,
detection, and documentation of sexual crimes against minors”, no 3790, dated 25.05.2021.
In this regard, based on the memoranda of understanding with UNICEF (no.338 dated
28.09.2020), the Section for the Protection and Promotion of Children Rights at Albania’s
People’s Advocate conducted several monitoring visits at Police Stations throughout
Albania. The object of the monitoring/ inspection visits was the evaluation of the
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implementation of the People’s Advocate's recommendations and Council of Ministers
legal acts regarding the protection of procedural rights of minors in conflict with the law
and the protection of the rights of minors in conflict with the law, whether convicted or
detained during the Covid-19 pandemic.

Through its role as National Preventive Mechanism (NPM), the People's Advocate
conducted 68 inspection visits and drafted 76 inspection reports/ recommendations.
During the inspections, the National Mechanism paid special attention to the measures
taken by the authorities to prevent the spread of the Covid-19 virus. At the entrance of
each institution, body temperature measurement was performed via digital thermometer,
and a disinfection bridge was put in place. The staff of the institution correctly applied the
protective measures, i.e. by wearing masks, maintaining physical and social distance, etc.
Additional orders, instructions and protocols of the Ministry of Health were posted at the
entrance of the institution, administration offices and at the entrance of the internal
regime. Gatherings of staff in queues before security checks, meetings and contacts with
convicts were avoided or minimized, and at the same time convicts and detainees were
instructed not to gather during joint action schedules. Family visits were avoided, and
contacts were maintained through Skype video calls regulated by the institutions. An
epidemiological investigation has been carried out by the General Directorate of Prisons in
cooperation with the Public Health structures for each case ascertained or suspected

of covid-19 and resulting on the conviction that the chain of infection has been
interrupted. Despite all these measures, six cases of loss of life were reported due to Covid,
from which 1inmate and 5 staff employees. More specifically, 2 employees of the basic
role of Penitentiary institution of Lezha and Rrogozhina, 2 nurses in Burrel and Reg-
Shkoder and 1 civil administration employee in Prisons Hospital. The vaccination process of
inmates and staff has started in May 2021. Until September 21, 3099 employees have been
vaccinated out of 4109, and 2921 inmates were vaccinated out of 5300.

The Institution of the People’s Advocate, through the Section for the Protection and
Promotion of Children’s Rights, also conducted 8 monitoring visits to the Police Stations of
Tropoja, Shkodra, Korca, Durres, Elbasan, Saranda, PEérmet and the Juvenile Institute
Kavaja. From the interviews conducted by the People’'s Advocate with the minors, it was
stated that the pandemic had negatively affected their emotional state and development,
causing stress and suffering because of the lack of meetings with family members. In
response to the recommendation of the People’s Advocate institution, the Minister of
Justice made possible the visits with family members for juveniles deprived of liberty 4
times a month while respecting the protocols of Covid-19 through order 7 no. 372, dated
11.6.2021.



The People's Advocate (Section for Protection and Promotion of Children's Rights) has
continued to organize information sessions in 9-year and high schools nationwide, in order
to improve the knowledge of students and teachers about their basic rights and the work
of the PA for the protection of these rights. Specifically, during this reporting period, 19
promotional activities "Open Days" were realized with the participation of students,
teachers and parents nationwide, in Pérrenjas, Librazhd, Gramsh, Cérrik, Gjirokastér,
Pérmet, Lezhé, Tirana, Pogradec (Tushemisht and Verdové), Lushnjé, Elbasan, Krujé,
Rrogozhing, Peqgin, Kurbin, Puka, Dropull, Kor¢é and Durrés with a focus on the second
level municipalities.

Monitoring visits to closed and opened centres for asylum seekers and irregular migrants
were also carried out throughout the year. Special attention was put on the monitoring of
all the protests that occurred on site.
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Efforts by state authorities to mitigate challenges

In 2020, State authorities acted quickly to contain the spread of the virus. They also took
policy measures to mitigate the negative effects of restrictions on the economy which
included 3 financial plans and additional support measures such as welfare benefits and
other support to individuals, including sick pay, cash transfers, housing relief; protection for
vulnerable people in households at risk of abuse; home education support; postponement
of rent payment (for students, individuals with rental contracts, low-income natural/legal
persons on notarial lease contract), as well as voluntary salary reduction of high officials
and creation of a financial anti-COVID-19 fund.

The total budget for Covid-19-related expenditures in 2021 was 1.0 per cent of the GDP (1.8
% less than in 2020). The government issued a Eurobond worth €650 million with a 10-year
term, to finance its fiscal needs for 2021-22, and targeted increased spending on
healthcare, wages for healthcare workers, social assistance and unemployment benefits.
The existing social assistance programme was doubled (from an average of ALL 5,225 to
ALL 10,450 [€42 to €84]) for the period April-June 2020. This measure was reintroduced for
the first six months of 2021.



The COVID-19 pandemic accelerated digitalization, the use of online payment methods,
and further advancement in shopping and electronic commerce (e-commerce). Building
on its solid and stable policy framework and having in place a set of key (digital) enablers,
Albania has managed to further shift toward online service delivery and digital
transformation. About 95% of administrative services are available online. Improving
accessibility to administrative services has been a major policy objective of the
Government in recent years. This has been accomplished through the network of 22 front
offices of the Agency for the Delivery of Integrated Services in Albania (ADISA) in 21
municipalities and a mobile office. During the COVID-19 pandemic, the digitalisation and
provision of services through the e-Albania portal was increased. The e-Albania portal
provides a full overview of and access to the digital services offered and includes
information about non-digital services.

A good example of mitigating the challenges created by the pandemic on education was
introduced by the Ministry of Education, Sport and Youth (MoESY) in collaboration with
government agencies and non-governmental organisations. Several measures were taken
to support children from low-income families, Roma and Egyptian children, and children
living in poverty, such as:

e Providing free textbooks for the school year 2021-2022 for children in low-income
households and vulnerable groups;

e Offering an after -School Program for children from vulnerable groups;

e Equipping children in low-income households with free tablets and laptops to
secure their access to online education. Different donors, especially “Vodafone
Albania” offered free tablets for 15.931 children from this category, from which
about 1250 were Roma and Egyptian children;

e Providing the delivery of one essential food portion for children in low-income
households;

e Broadcasting dedicated free online learning lessons to the Albanian Public Radio
“school channel”.

However, a considerable number of children were faced with lack access to the Internet
and to equipment (phones, tablets), especially children of families with limited financial
resources to provide for digital infrastructure (internet and supplies), in particular, Roma
and Egyptian children, some of which have not attended online learning at all during the
lockdown.
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Most important challenges due to COVID-19 for the NHRI's functioning

Restrictive measures that have been enforced in 2020-2021, have significantly impacted the
effectiveness of a number of state institutions, including the People's Advocate. While the
independence of the institution has not been compromised, the PA has adapted to the
new normality and strengthened its effectiveness by further increasing its proactive role in
handling "ex-officio" cases, conducting frequent virtual monitoring when on-site presence
was restricted and resuming on-site visits as soon as it was made possible, and by
engaging in correcting laws, processes and practices with impact on democratic space.
This was recognized by the Balkan Public Barometer Report 2021.

The inspections of the People’'s Advocate in institutions of deprivation of liberty were
conducted online and in-person until June 2021. Since June 2021, these inspections are
conducted in-person only. On the other hand, continuous inspections and visits in Police
stations were conducted in-person only.

NHRI's recommendations to national and regional authorities

To mitigate the impact of COVID-19 and of measures taken to address it on rule of law and
human rights protection, and to ensure an inclusive recovery, the PA recommends the
relevant authorities to:

e replace COVID-19 related measures that prohibit activities relevant to the
enjoyment of rights with less restrictive measures that allow such activities to be
conducted while keeping in considerations necessary public health requirements.

The PA also recommends the relevant authorities to:

e Ensure availability of stimulus packages and income security and targeted social
assistance for the most marginalized or vulnerable;

e Guarantee meaningful participation of all sectors of society and diverse civil society
actors in decision-making processes on COVID-19 response;

e Refocus action on ending poverty and inequalities and addressing the underlying
human rights concerns with a view to building a more inclusive and sustainable
world.
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Other relevant developments or issues having an impact on the national
rule of law environment

The right to valuable, acceptable and quality public services

The People’s Advocate is concerned about human rights violations in the provision of
public and economic services. Hence, it has often recommended to the competent bodies
to fulfil their legal obligations by taking the necessary steps to guarantee the provision of
services that have an impact on safety and protection of life. Among the complaints
addressed to the Institution are those related to transport infrastructure, standards of
roads and their maintenance, common facilities within norms, etc. The Institution,
considers the right to a safe environment and adequate infrastructure, to be of main
importance as not only it affects the overall development of the country's economy, but
also has a considerable impact on the social and cultural rights of the citizens.

The right to housing

The Institution of the People's Advocate has continued to handle a considerable number
of cases referring to the right to housing in 2021. Most of these cases are consequences of
the earthquake of 26.11.2019, with other cases relating to people in need of social housing.
The right to housing continues to be one of the most delicate rights in Albania, as it is
found that this right is constantly violated by the responsible institutions, by not giving it
due importance. This situation becomes even more worrying in the conditions of the
pandemic for a large number of families which, after the tragic earthquake of 26.11.2019,
continue to be sheltered in tents, containers or other alternative shelters which do not
meet even the minimum conditions for a shelter. A matter of concern regarding the
enjoyment of this right is also the housing solution for homeless people who live in
poverty and cannot afford living expenses in the absence of local government subsidies,
soft loans etc.

Also, due to the very long and costly banking procedures, the poor are unable to benefit
from the program for low-cost housing. The social rental housing program focuses on
low-income families, but people living near or below the poverty threshold cannot afford
it. The most used program is that of housing subsidies. These programs are seen as a
temporary solution to housing problems. Social housing programs need to be further
expanded to meet the needs of vulnerable groups and need to be reoriented to
disadvantaged groups to meet the criteria for selection from the poorest. Problems
continue to be evident related to the forced eviction of landowners from apartments in the
process of legalization in areas where projects are being implemented or areas classified
as "New Developing Areas". Regarding these issues, the People's Advocate has addressed



recommendations to the responsible institutions, but as it was reported, their standpoints
are not in favour of individuals affected by these violations.

The right to a healthy environment.

The Institution of the People's Advocate has prioritised the monitoring of the
environmental situation in the Republic of Albania, and the implementation of the
respective legislation. Its 2021 Annual Conference was themed on: "The Rights of Future
Generations and Climate Change."

During 2021, the Institution of the People's Advocate has treated a total of 41 cases against
public administration bodies in charge for the environmental protection, and promotion of
a cleaner and healthier environment. Important to mention in this context is the issue of
pollution created by the incinerators in Elbasan, Fier, and Durrés, etc., where the
responsible state bodies have failed to act against the companies that have caused
environmental pollution. The People's Advocate has urged the state authorities to respect
and guarantee the right to a healthy environment for individuals even during the
reconstruction process, which is already being implemented in certain areas affected by
the tragic earthquake. Reconstruction plans and projects must be in harmony with the
environment and guarantee individuals a healthier and more sustainable environment, in
line with the 2030 Agenda for Sustainable Development.

The rights of LGBTI people

A new draft of the new National Action Plan for LGBTI Persons for 2021-2027, prepared by
the Ministry of Health and Social Protection, focuses on delivering the adopted measures
for the most vulnerable groups, including those who reside in remote areas. The Action
Plan draft was prepared with a view to delivering on the protection of rights and the
provision of quality services, and to address the importance of awareness-raising measures
towards reducing intolerance in society against LGBTI persons in Albania. Despite the
promising situation regarding the policy framework the Government actions for the LGBTI
community, the appropriate funding of the new Action Plan will remain a real challenge, as
the financial gap of action plans funding is a systemic problem in Albania. The Action Plan
has not been supported with a relevant budget; therefore, the plan remains ineffective
while most of the actions remain donor oriented.

The rights of the Roma and Egyptian Community

The formal registration of the Roma and Egyptian Community is still a problem in Albania
and as a result, they also cannot access the National Health Card which results de facto in
limited access to healthcare services and medicines. Although the Government of Albania
has issued an order (2016) “On visits to family doctors of people without health insurance”



regulating to the free-of-charge visits to the family doctor, this order has had no effect on
the Roma Community’s access to this service. The access of the Roma and Egyptian
Communities to healthcare during the pandemic was very limited. The Ministry of Health
and Social Protection failed to provide information about the number of patients with
Covid-19 belonging to Roma and Egyptian minorities. In May 2021, the People’s Advocate
recommended to the Health Care Operator and Institute of Public Health to take prompt
action aimed at the necessary improvements in access to health care services and
healthcare education activities for the Roma and Egyptian communities, and also keep
data related to ethnicity to have official data about healthcare access. Also, even this year,
the implementation of the low-cost housing program for Roma and Egyptian families
continues to be a concern and requires more commitment and responsibility from the
responsible institutions.

Rights of Persons with Disabilities

In May 2021, the National Action Plan for Persons with Disabilities 2021-2025 was adopted
and designed to cover areas such as rights and equity, accessibility, education,
employment and qualification, social protection and social care, housing, health, and
culture. The process of consultation included meetings with NGO-s and professionals and
an open online consultation with the wide public. However, the legislation is not
completed yet regarding the services facilitating an independent life and supported
decision-making for persons with disabilities. The legislation is not completed with by-laws
for the implementation of the Law “On the inclusion and accessibility of persons with
disabilities”, a law that has been approved since 2014. These delays have created serious
problems in the implementation of this law according to the People’s Advocate report for
2020. Ministry of Health and Social Protection informed that aims to complete the
legislation regarding inclusion and accessibility within 2021.

NHRI's recommendations to national and regional authorities
The PA recommends the relevant authorities to:

e protect against human rights abuse by taking appropriate steps to prevent,
investigate, punish and redress such abuse through effective policies, legislation,
regulations and adjudication. Parliaments should make parliamentary policy
responses more inclusive and address structural underlying obstacles to the full
enjoyment of human rights by everyone;

e strengthen the human rights protection framework in the light of their impact on
the national rule of law environment;



adopt systematic measures that would confirm the protection of the right to judicial
and other legal protection and the enforceability of human rights;

adopt systematic measures to prevent and eliminate obstacles to real equality of
rights for all groups of population;

adopt systematic and comprehensive measures against any form of intolerance.



Andorra

International accreditation status and SCA recommendations

At present, Andorra does not have a National Human Rights Institution. The Raonador del
Ciutada acts as an Ombuds-type institution and performs broader human rights functions,
such as on the rights of persons with disabilities, fight against racism and discrimination,

and children rights. However, the institution is not accredited and is not a member of
ENNHRI.

ENNHRI has been in touch with the institution to gather more information about its work
and intentions to apply for accreditation and/or ENNHRI membership.



Armenia
The Office of the Human Rights Defender of Armenia

Impact of 2021 rule of law reporting

Follow-up by State authorities

Some of the issues identified in the 2021 ENNHRI rule of law report were addressed by the
Armenian authorities during the reporting year.

The report pointed to concerns as regards the draft amendments to the Law on Mass
Media, which provided for the expansion of the grounds for restricting the freedom of
speech in media. The Human Rights Defender, along with various civil society
organisations and media representatives, had considered these draft amendments
problematic, and called upon the government to reject the adoption of the draft or to
amend it significantly, altering the nature of the restrictions. After thorough discussions,
the authors of the draft amendments made significant editorial changes, addressing the
main concerns raised by the Human Rights Defender and civil society organizations. The
draft was adopted on December 10, 2021, and contained revised provisions.

In 2021, the Armenian authorities also made several efforts to address issues related to
hate speech, insult and harassment on online platforms, which were also pointed at in the
2021 report. Firstly, more comprehensive provisions criminalizing hate speech were added
to the new Criminal Code, which was adopted in 2021, and will enter into force in July 1,
2022. The criminalization of grave insult can also be regarded as part of such efforts;
however, according to the Human Rights Defender’s assessment, the legislative
intervention was not an effective and proportionate measure to tackle this issue (for
additional information, see the chapter on media freedom, pluralism and safety of
journalists).
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Impact on the Institution’s work

The 2021 ENNHRI rule of law report has proved a valuable source of information to
understand European trends as regards rule of law developments, and has assisted the
Office of the Human Rights Defender to initiate and substantiate certain proposals and
suggestions for amendments as regards relevant laws on the justice system, which were
addressed to the National Assembly and the Government.

Moreover, the report has informed the institution’s response to the reforms of the judicial
system proposed by the National Assembly and the Government of Armenia.

In terms of raising the awareness of the general public about the Human Rights Defender’s
institution, the report has served a better use of the grant program “Support for the
Strengthening the Institutional capacity of the Armenian Human Rights Defender’s Office
in the Field of Human and Labour Rights Protection and Promotion”, aimed at raising the
level of public awareness on the role, mandate and functions of the Human Rights
Defender on labour rights.

Follow-up initiatives by the Institution

Based on the recommendations of 2021 report, the Office of the Human Rights Defender
has prepared several ad hoc reports, including, but not limited to, the following:

e Ad hoc report on “A Number of Labour Rights Issues According to the Studies of
Complaints Addressed to the Human Rights Defender” (1).
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e Ad hoc report on the manual distribution of court cases to judges, and the dangers
to the constitutional right of each person to a fair examination of their cases by an
independent and independent court (2).

e Ad hoc report on the negative impact of not making a decision or a conclusion, and
the rejection of an application when the votes are evenly distributed in the
Constitutional Court (3).

Additionally, the 2021 ENNHRI report was an important source for the Office of the Human
Rights Defender to gather an overview of the trends of legislative amendments in the
country, and to substantiate its suggestions in relation to legislative initiatives.
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NHRI's Recommendations to National and European policy makers

The Office of the Human Rights Defender of Armenia recommends that ENNHRI — through
engagement of NHRIs - ensures review and follow up on the issues raised in the previous
report - to identify whether the states concerned have registered any improvements
during the time of the reporting.

Independence and effectiveness of the NHRI

International accreditation status and SCA recommendations

The Human Rights Defender of Armenia was last re-accredited with A-status in March
2019.

The SCA recognised that the NHRI interprets its mandate in a broad manner. However, the
SCA encouraged it to advocate for appropriate amendments to explicitly include
provisions in its enabling law in relation to encouraging ratification of or accession to
international human rights instruments, promoting human rights, and covering acts or
omissions of the private sector.

Additionally, it encouraged the NHRI to strengthen the implementation of its anti-
discrimination mandate, particularly regarding LGBTI and women'’s rights.

Regarding the selection and appointment process, the SCA acknowledged that the NHRI
reported that, in practice, vacancies are advertised, the process is broad and transparent,
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and that civil society can participate in the screening and selection process. However, this
practice is not explicitly enshrined in law, regulation, or in another binding administrative
guideline. The SCA encouraged the NHRI to advocate for amendments for the
formalisation and application of the selection and appointment process in this direction.

Finally, acknowledging that the budget of the NHRI had increased significantly since the
previous review, the SCA encouraged the NHRI to continue to advocate for the funding
necessary to ensure that it can effectively carry out the full extent of its mandate, including
all additional responsibilities with which it has been mandated, such the NPM under the
OPCAT.
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Regulatory framework

The national regulatory framework applicable to the Armenian NHRI has not changed
since the 2021 report. The Human Rights Defender of Armenia continues to function on a
constitutional basis and has the mandate to contribute to access to justice for individuals,
including through complaints handling, strategic litigation before courts, providing legal
assistance to individuals and awareness-raising.

The Human Rights Defender of Armenia is authorized to submit applications to the
Constitutional Court in respect of the compliance of laws and other legal acts with the
provisions of Chapter 2 of the Constitution which enshrines fundamental human rights and
freedoms protected under the Constitution. The Defender exercised this power on several
occasions throughout 2021, bringing several complaints before the Constitutional Court,
including related to some provisions of the Judicial Code and the Constitutional Law on
the Constitutional Court.

Moreover, according to the Constitutional Law on the Human Rights Defender, the
Defender has the right to submit written opinions to the competent bodies on normative
legal acts related to human rights and freedoms, including the right to fair trial, as well as
to submit proposals for legislative amendments to competent bodies if it finds that issues
related to human rights and freedoms are not regulated by law or other legal acts or are
insufficiently or inadequately regulated.

The current legislation regulating the activities of the Human Rights Defender provides
sufficient safeguards to ensure the institution’s effectiveness, its ability to carry out its
mandate, and its institutional independence.
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Enabling and safe space

The Defender takes the view that the relevant state authorities have good awareness of the
Armenian NHRI's mandate, independence and role. The established cooperation with the
public authorities, including the National Assembly, public administration bodies, law
enforcement agencies, the Constitutional Court, etc., indicates that the public
administration bodies are aware of the importance of the mandate of the Human Rights
Defender and their activities, and the need to maintain the guarantees of the
independence of the institution.

Nonetheless, certain problematic issues have been identified. In 2021, the Defender raised
concerns over legislative amendments that were aimed at abolishing the budgetary
guarantee for the institutional independence of the Armenian NHRI. The Defender stated
that the amendments were unconstitutional in their substance. In April 2021, the
Government withdrew the legislative amendments abolishing the Defender’s financial
independence from the National Assembly of Armenia. This issue was already illustrated in
detail in the 2020 Annual Report of the Defender, and in the ENNHRI 2021 Rule of Law
Report.

The Armenian NHRI considers having adequate access to information and to policy makers
and is it involved in all stages of legislation and policy making with human rights
implications. As already mentioned, according to Article 29 of the Constitutional Law on
the Human Rights Defender, the Defender has a mandate to submit a written opinion on
draft regulatory legal acts regarding human rights prior to their adoption. Moreover, in all
the cases where the Defender finds that human rights issues are not regulated or fully
regulated by a legal act, the Armenian NHRI may submit to the body adopting the legal
act a relevant recommendation. Moreover, the 252-L decision on Approval of the
Government Rules of Procedure, made on February 25, stipulates a mandatory
requirement to submit draft normative legal acts on human rights and freedoms to the
Defender's opinion.
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Furthermore, the Defender and staff members actively participate in the activities of state
and local self-government bodies. In particular, the Defender has the right to be present at
the sittings of the Government of Armenia as well as sittings of the state and local self-
government bodies and to make interventions during such sittings where issues regarding
the human rights are being considered. The Defender largely makes use of the possibility
to be present at the Government and Ministerial level meetings to deliver relevant
recommendations to the Government. The Defender is also entitled to be present at the
sittings of the National Assembly, and to intervene where issues regarding human rights
and freedoms are being considered. The Defender has permanent representatives in the
Constitutional Court and the Parliament who are actively engaged and cooperate with the
mentioned institutions. A good example of this cooperation is the active participation of
the Defender’s representatives in preparing amicus briefs to the Constitutional Court and
Participation in Parliamentary Committee discussions.

The addressees of the NHRI's recommendations are legally obliged to provide a timely and
reasoned reply. According to the Constitutional Law on the Human Rights Defender, the
Defender notifies the competent state or local self-governing body in case of violation of a
right registered through a complaint addressed to the Defender or through the Defender’s
own initiative. The state and local self-governing bodies are obliged to inform the
Defender in writing about the measures taken as soon as possible, or no later than 30 days
after the receipt of the decision of the Defender.

Similarly, the Constitutional law provides that in all cases where the Defender finds that
issues related to human rights and freedoms are not regulated or are not properly
regulated by law, the Defender may submit a relevant proposal to the body adopting the
legal act, indicating the need to amend or complement the legal act. The body that
receives such proposal is obliged to discuss it and inform the Human Rights Defender
about how its proposals are being considered as soon as possible, but not later than thirty
days.

The institution takes the view that these legislative mechanisms are sufficient and
necessary to ensure that the competent authorities, officials, and organisations respond in
a reasonable and timely manner to the proposals and recommendations of the Human
Rights Defender.

Generally, it can be concluded that the legislative suggestions of the Defender are more
often implemented than not. There is a good level of cooperation established between the
Human Rights Defender and the executive and legislative powers, which allows for periodic
discussions on Defender’s proposals and the possible ways of their implementation.
Importantly, when rejecting a proposal, state bodies mostly provide justifications which in
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general facilitates the constructive dialogue between the Human Rights Defender’s Office
and respective institution.

Measures necessary to protect and support the NHRI, heads of institution and staff against
threats and harassment and any other forms of intimidation are in place. Articles 332.1 and
332.2 of the Criminal Code of Armenia establish liability for obstructing the exercise of the
mandate of the Defender, interfering in any way in their activities, preventing the entry of
the Defender or their authorized representative, within the exercise of their mandate, into
any area as well as threatening, insulting, or blatantly disrespecting the Defender.

According to the Article 6 of the Constitutional Law on the Human Rights Defender, the
Defender may not, during their term of office and thereafter, be prosecuted or held liable
for activities carried out as part of his or her mandate, including for opinions expressed at
the National Assembly. Criminal prosecution against the Defender may be instituted and
they may be deprived of liberty only upon the consent of the National Assembly by at
least three fifth of the total number of the members of parliament. The Defender may be
deprived of liberty without the consent of the National Assembly if caught in the act of
committing a criminal offence or immediately thereafter. In this case, deprivation of liberty
may not last more than for seventy-two hours. The Chairperson of the National Assembly
shall be notified without delay of the deprivation of liberty of the Defender.

Furthermore, the Defender may not, during their term of office and thereafter, be
demanded to provide explanation or be questioned as a witness in regard to applications
or complaints addressed thereto during their term of office, as well as regarding the
essence of documents obtained during the examination or consideration thereof or the
decisions rendered by them.

Importantly, the Constitutional Law provides for some guarantees for the employees of
Human Rights Defender’s Office. According to Article 11, where criminal prosecution is
instituted on any ground against a person holding office within the Staff of the Defender,
or where they are in any way deprived of liberty, the body conducting the proceedings
shall be obliged to promptly inform the Defender thereon, immediately after obtaining
data about the person in question. Besides, persons holding office within the Staff of the
Defender may not be demanded to provide explanation or be questioned as witnesses
with regard to the essence of applications or complaints addressed to the Defender or the
decisions rendered by the Defender.

Moreover, the new Criminal Code, which will enter into force on July 1, 2022, establishes
criminal liability for publishing defamatory information about the Defender or a person



acting on their behalf, and their family members or information causing harm to their
rights and legitimate interests, and for destroying or damaging their properties.

It is to be noted that in 2020 and 2021, expressions of hate speech and insults, as well as
blatantly fake or false information concerning the Defender, were disseminated on fake
pages and accounts. The issue was even more concerning as the dissemination of these
statements, as the Defender was obliged to disclose, was also being implemented or
coordinated by high-level public officials. These acts had a clear goal: to create
misconceptions about the activities of the institution and to influence its reputation. At the
core of this problem was also the fact that the Office of the Human Rights Defender was
expected to perform acts that are reserved to law enforcement bodies or to courts, such as
investigating the cases of alleged crimes committed by private actors towards public
officials. This relates to situations where ordinary people complained to the Defender and
asked it to take a decision whereas the matter in question was under consideration by the
judicial authority, or applicants were requesting to reverse, for example, decisions on pre-
trial detention decision rendered by the investigation services and confirmed by the
competent court.

It is also important to mention that in 2021, the Lurer program of Public H1 Television
Channel (the main public TV channel in Armenia) failed to cover most of the publications
of the Human Rights Defender of Armenia on important developments taking place in the
country, and has purportedly avoided to broadcast information on the activities of the
Defender. Faced with a consistent approach of the Public Television Company of Armenia
not to ensure coverage of the activities of the Defender, the Defender made a statement
on this issue on May 6, 2021 when he presented the Annual Report to the National
Assembly. The Defender also addressed a formal request for clarifications to the Council of
the Public Broadcaster of Armenia and Commission on TV and Radio of Armenia, and
conveyed his concerns on the matter to relevant international organisations. This issue was
also raised in the 2021 Annual report of the Human Rights Defender.
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Developments relevant for the independent and effective fulfilment of the NHRIs’
mandate

During 2021, the Office of the Human Rights Defender continued to carry out awareness-
raising activities, and the preparation and dissemination of information materials, aiming at
improving the knowledge of individuals about rights and freedomes, their protection
mechanisms, as well as the activities and mandate of the Human Rights Defender.

Within the framework of the efforts aimed at improving the activities of the Office of the
Human Rights Defender, the cooperation with international and local partners continued,
including joint implementation of programs aimed at strengthening and developing the
institutional capacity of the Office of the Human Rights Defender. In particular, with the
support of the Ministry of Foreign Affairs of Bulgaria, the grant program “Support for the
Strengthening the Institutional capacity of the Armenian Human Rights Defender’s Office
in the Field of Human and Labour Rights Protection and Promotion” has been completed.
The program was aimed at strengthening the capacity of the Office to investigate
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complaints related to Labour rights, and raising the level of public awareness on the role,
mandate and functions of the Human Rights Defender on labour issues.

The capacity of the National Preventive Mechanism was also further developed with the
support of the Special Fund of the Optional Protocol to the Convention against Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment.

Moreover, appropriate action was taken in each case of insult and dissemination of hatred
or false information about the Defender, including reporting the offences to law
enforcement authorities.
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NHRI's recommendations to national and regional authorities

The Defender recommends relevant authorities to refrain from initiating legislative
amendments or measures which could undermine the independence of the institution of
the Defender or obstruct in any way its activities, and to continue to engage in effective
cooperation with the Defender. The Defender also recommends authorities to refrain from
making any public statements insulting or devaluing the activities of the Office of the
Human Rights Defender.

Human rights defenders and civil society space

Threats and attacks, including strategic litigation against public participation (SLAPPs)

Both in 2020 and 2021, the Defender’s Office has recorded an increase in complaints
concerning attacks targeting human rights civil society organisations (CSOs) and their
members, and has observed a dangerous increase in instances of insults directed at them.

The analysis of the complaints addressed to the Human Rights Defender pointed to a high
frequency of insults and hate speech directed against CSOs, persecution of the
representatives of the organisations by individuals, and attempts to obstruct their work.
Episodes recorded include an attack on the office of a human rights CSO. Cases of threats
and incitement to violence against representatives of CSOs were also recorded.

The Armenian NHRI notes that several cases of attacks (primarily through hate speech) on
human rights defenders were carried out by marginal groups. The attacks towards civil
society were mainly organised by reactionary groups such as the Veto and Adekvat
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initiatives. These are mainly traditionalist, conservative groups which were disseminating
hate speech, threats, as well as false narratives about CSO's claiming that they are foreign
agents or a threat to national security. The risks posed by these attacks on human rights
defenders have been addressed, notably by efforts of the law enforcement bodies,
although, in certain cases, the Defender takes the view that state authorities should have
acted in a more prompt and targeted manner.

Moreover, cases where public officials made insults and disseminated hate speech towards
human rights defenders were also recorded.

The Defender also expresses concern over the launch of a criminal prosecution against the
head of a human rights CSO. The reference goes to the criminal prosecution of Sashik
Sultanyan — the Chairperson of the Yezidi Centre for Human Rights in Armenia — which was
initiated in 2021 and still continues in a very problematic manner. Sashik Sultanyan was
charged with publicly inciting national enmity, pursuant to Article 226, Part 2, Clause 1 of
the Criminal Code of Armenia. The accusation was based on Sashik Sultanyan's interview,
where Mr. Sultanyan presented his views and assessment of human rights violations.

Several Armenian and international organisations, including Human Rights Watch, have
expressed their concern about this case, considering the allegations made against
Sultanyan false, and stating that during the interview upon which the accusations are
based, Mr. Sultanyan was simply presenting and sharing his views on the problems which
the Yezidi community in Armenia faces. These reactions were followed by a public
response from the Prosecutor General's Office, which, in the assessment of the Human
Rights Defender, contained dangerous remarks about critical speech and human rights
activities. The NHRI is particularly concerned about the claim of the Prosecutor General's
Office that Mr. Sashik Sultanyan was prosecuted because he described Armenia as a state
engaging in discrimination against national minorities in the political, economic, cultural,
social spheres and public life.

Another worrying issue concerning civic space in Armenia relates to ongoing discussions
engaging a group of lawyers from the Chamber of Advocates of the Republic of Armenia
on the opportunity to request to the courts to order the termination of the activities of the
Open Society Foundations in the Republic of Armenia. The Open Society Foundation
implements various programs promoting the protection of human rights and inclusive
public policy in Armenia. Although no application has been submitted to the courts yet,
these discussions may have a negative effect on the activities on other civil society
organisations and civic space actors.



References

e 2021 Annual Report of the Human Rights Defender of Armenia, pp. 631-637:
https://ombuds.am/images/files/022666474d87{f84a86acf39be58bec8.pdf (in
Armenian), Accessed May 26, 2022

e "Armenia: Malicious Prosecution of Activist: Drop Charges Against Rights Defender
Sashik Sultanyan”, Human Rights Watch, June 16, 2021:
https://www.hrw.org/news/2021/06/16/armenia-malicious-prosecution-activist
(Accessed May 26, 2022)

e “Clarification on the criminal prosecution against Sashik Sultanyan, President of
NGO "Yezidi Centre for Human Rights”, Prosecutor General's Office of the RA:
https://www.prosecutor.am/en/mo/8244/ (Accessed May 26, 2022)

e "Armenia must drop “intimidating” criminal charges against minority rights activist —
UN experts”, press realize of August 10, 2021: https://www.ohchr.org/en/press-
releases/2021/08/armenia-must-drop-intimidating-criminal-charges-against-
minority-rights?LangID=E&NewsID=27372 (Accessed May 26, 2022)

NHRI's role in promoting and protecting civil society space and human rights
defenders

In 2021, the close collaboration between the Human Rights Defender and civil society
actors continued, especially in the fields of the protection of the rights of women, children
and persons with disabilities. Such collaboration with civil society is carried out in a variety
of ways, including through the advisory councils to the Defender - which the Defender has
the power to establish in accordance with the Constitutional Law on the Human Rights
Defender. Extended council meetings with the participation of the competent state bodies
in the field were also held, constituting an important example of the Human Rights
Defender’s efforts to provide a platform for exchange between state bodies and civil
society.

Taking into account the importance of ensuring a safe and enabling environment for civil
society, the Defender made a public statement raising concern about the increasing
volume of insults addressed to human rights defenders and CSOs, and emphasizing the
inadmissibility of such attacks. The public statement especially pointed to the responsibility
of the state in addressing this issue, and its positive obligation to guarantee the safety of
CSOs and human rights defenders, and ensure their protection in the country.

The Human Rights Defender's Office has been in constant correspondence with the
Prosecutor General's Office and the Police regarding the attacks, insults, and hate speech
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directed against CSOs and their representatives, as well as the violent attack targeting the
office of one of the CSOs, referred to above. The Human Rights Defender’s continues to
closely follow the authorities’ response to such attacks, including relevant criminal
proceedings initiated in this respect, and regularly requests information on the
investigation process from criminal prosecution bodies in an effort to ensure an effective
and transparent investigation of each case, as well as the accountability of law
enforcement agencies in this process.

The Defender addressed this issue in more detail in its 2021 Annual report, also
emphasizing the need for public figures to take a more cautious approach when
expressing their views about CSOs and human rights defenders.

As regards the problematic issues identified in relation to the criminal prosecution of Mr.
Sultanyan, the Defender has released statements, and has engaged in continuous
exchanges with the Prosecutor General's Office of Armenia. Addressing this issue in the
Annual report, the Defender stressed that prosecuting a person for making critical
assessments on alleged human rights violations is highly problematic, and can lead to a
dangerous trend of criminalisation of legitimate speech and activities by human rights
defenders. The Defender will continue to closely follow and engage on this case.
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NHRI's recommendations to national and regional authorities
The Defender recommends the relevant authorities to:

e Introduce comprehensive legislative and practical mechanisms for combating hate
speech and harassment, which will ensure the protection of human rights
organizations and their members from attacks and persecution. Armenia especially
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needs to adopt an anti-discrimination legislation, within the framework of which the
necessary tools should be provided for properly addressing hate speech;

e Ensure a proper investigation of cases regarding attacks perpetrated against CSOs
and human rights defenders, to ensure that perpetrators be held responsible;

e Ensure that public officials not only discourage and refrain from justifying attacks
against civil society, but also make proactive public statements condemning such
behaviours and express solidarity;

e Build the capacity of law enforcement agencies to ensure their ability to adequately
investigate cases impacting on freedom of speech and involving hate speech and to
avoid undue criminal prosecution of human rights defenders in retaliation to their
legitimate work.

Checks and balances

The state of emergency, followed by the quarantine regime which was declared at the start
of the COVID-19 pandemic, and the restrictive measures introduced to address it, persisted
during 2021. These restrictions were compounded by the martial law that was declared as
a result of the 2020 Artsakh war.

Although national legislation provides for the participation of the public in the process of
the development of legislation and state policy, several issues were observed in this regard
in 2020 and 2021. In particular, in some cases, draft laws concerning matters of public
interest were adopted with the use of accelerated procedures and without sufficient public
discussion and lacking consultation of civil society representatives. For example, the Draft
Amendments to the Criminal Code criminalizing grave insult were not subjected to public
discussion, and were adopted with an accelerated procedure, by a special session of the
National Assembly passing both the first and second hearings on the same day (July 30,
2021). Considering the potential impact on freedom of expression of the provisions
proposed by the draft law, and the public interest nature of the matter, it would have been
important to ensure a transparent discussions of the draft with civil society organisations
and other citizens' representatives. The Defender raised this issue in a statement made
regarding this law.

Regarding access to information held by state and local self-government bodies, it should
be noted that the majority of complaints received by the Office of the Human Rights
Defender in the reporting year related to the failure of public administration bodies to
respond to requests for information within the timeframe provided for by law or to provide
a meaningful response. In particular, the Human Rights Defender received 87 complaints in
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this regard in the reporting year, while the Committee to Protect Freedom of Expression
registered 99 violations of the right to request and receive information. In addition, it
should be emphasized that there are insufficient legislative measures and practical tools to
ensure that persons with disabilities can effectively enjoy, through means of
communication adapted to their needs, their right to receive information on an equal basis
with others.

From the point of view of ensuring an effective mechanism of checks and balances, the
proper execution of judicial decisions bears particular importance. In 2020 and 2021, the
Defender observed that the lack of an effective monitoring mechanisms over the
implementation of the decisions of the Constitutional Court has led to an improper
implementation of decisions. This is due to the fact that existing legislation only establishes
the obligation of the Government to initiate legislative amendments arising from a
decision of the Constitutional Court, but does not provide for any remedy or sanction
where the Government fails to initiate the relevant amendments or fails to adopt them
within a set deadline. Moreover, the Defender noted cases where the Government
presented drafts that were not in line with the essence of the decisions of the
Constitutional Court, and instances where the positions expressed by the Constitutional
Court were ignored by the executive, forcing individuals to initiate new court proceedings
to obtain the enforcement of their rights.
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Trust amongst citizens and between citizens and the public administration

According to the results of a social survey published by the International Republican
Institute of the United States on January 31, 2022, 46% of the respondents answered
"wrong direction” to the question “Generally speaking, do you think that Armenia is
heading in the right direction or wrong direction?”. A comparison of this finding with the
polls conducted in May-June 2021 reveals that citizens’ trust in the executive and the
public administration has deteriorated. More than half of the respondents stated that they
were “completely dissatisfied” or “somewhat dissatisfied” with the work of the supreme
legislative body and various judicial bodies, and 50% of the respondents reported
dissatisfaction with the work of the highest executive body (48% of the respondents were
satisfied with the job). A higher level of trust was only registered as regards the police, the
armed forces and the local self-governing bodies. These data allow to conclude that there
is a rather low level of trust of individuals towards state bodies.
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NHRIs as part of the system of checks and balances

On March 2019, the "A” status of the Office of the Human Rights Defender of Armenia was
reconfirmed, which is an evidence of the independence and effective work of the Human
Rights Defender.

In this regard, an important indicator is the high public trust in the Human Rights
Defender. According to the results of the social survey published by the International
Republican Institute on January 31, 2022, 68% of the citizens who participated in the survey
mentioned to be satisfied with the work of the Human Rights Defender (35% indicating
they are very satisfied, 33% somewhat satisfied). According to another survey conducted
by the Caucasus Research Resource Centre (CRRC) and published in June, 2022, 82% of
participants of the survey indicated that they trust the Human Rights Defender (61% stated
that they are fully trust, 21% rather trust).

The Defender has the right to apply to the Constitutional Court. In 2021, 11 applications
were addressed to the Constitutional Court, to raise issues of compliance of state laws and
practices with a number of provisions of the Constitution.
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The application of the Human Rights Defender to the Constitutional Court regarding the
legality of the provisions concerning the proportionality of the formation of the board of
trustees of universities is particularly worth mentioning. In 2021, a number of government
decisions set new proportion criteria for the formation of the board of trustees of state
universities, providing that 55% of the members of the board would be nominated by the
Prime Minister on behalf of the founder, 10% by the Ministry of Education, Science, Culture
and Sports, 10% by the faculty, and 25% by the representatives of the student body. This
implies that members nominated by the Prime Minister and the authorized body would
now correspond to 65% of the board, decreasing the representation of the faculty and
students. The Defender took the view that this directly contradicts a key component of the
right to education, namely the guarantee of the autonomy of the university. As a result of
the application of the Defender, legislative amendments were introduced during the
examination of the case to address the Defender’s concerns, and the proceedings before
the Constitutional Court were terminated.

Another relevant case concerned the Defender’s application to the Constitutional Court in
relation to the issue of restoring the rights of pilots with disabilities. The Defender
considered that the provisions of the Civil Code, the Labour Code, and two applicable
Government decisions failed to establish effective mechanisms to protect the rights of
pilots with disabilities. The legislation, in particular, was deemed lacking effective remedies
allowing pilots to obtain compensation for damage to life or health caused by accidents
and occupational diseases at the workplace. This resulted in a continuous violation of the
rights of pilots with disabilities for 15 years and in a series of judicial hassles. The
Constitutional Court, by decision UMN-1618 of November 30, 2021, recognised the relevant
legal provisions (N 579 Decision of the Government adopted on November 15, 1992) as
being in accordance with the Constitution, insofar as persons suffering from injury,
occupational disease or other damage to health caused before the entry into force of the
amendment introduced by the 1094-U Decision of the Government of July 22, 2004, retain
the right to receive compensation from the state, if the activities of the employer
organization were ceased, or in case of lack or insufficient capital. As a result of this
decision, pilots with disabilities were recognised the right to receive compensation, which
the state had denied for 15 years.
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NHRI's recommendations to national and regional authorities
The Defender recommends the relevant authorities to:

e Provide detailed legislative and practical means to ensure the effective exercise of
the right of persons with disabilities to request and receive information;

e Introduce legislative and practical mechanisms to ensure an adequate monitoring
of the implementation of the decisions of the Constitutional Court.

Functioning of the justice system

According to Article 41 of the Constitutional Law on the “Judicial Code”, the distribution of
cases among judges is done through a automated computer system. According to the law,
exceptions to this method can only be made in cases of force majeure rendering the
distribution of the cases through the automated system impossible. In July 2021, within the
framework of the preliminary investigation of a criminal case, the access to the server of
the computer program for distribution of cases between judges and its passwords were
confiscated by the criminal prosecution body, to conduct a computer forensic examination
as part of the criminal proceedings.

The confiscation obliged the president of each court to proceed with the manual
distribution of cases among judges. In this context, the Defender recorded cases where the
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presidents of the courts did not observe the relevant rules which regulate the manual
distribution of cases. Clear procedures for manual distribution of cases are not provided
for, which in itself has given rise to a wide range of interpretations and discretion. The
established procedure is not detailed and clear enough to ensure its uniform application
and reduce the possibility of arbitrariness. Moreover, the studies conducted by the
Defender have demonstrated that the presidents of the court have failed to comply with
established rules, such as the requirement to distribute cases in alphabetical order by
judges' surnames, and the principle of random distribution. The principle of random
distribution does apply both during the automated and manual distribution, as to the rule
on alphabetical order, it is specifically related to the manual distribution cases. The
violation of the rules of distribution by the presidents of the courts have, in certain cases
been conditioned by the fact that their work overload does not permit for the possibility of
manual distribution of cases, in other cases those reasons may be due to personal factors
and have not been clearly identified.

In connection to this issue, persons deprived of their liberty and lawyers have addressed
complaints to the Human Rights Defender, as well as judges in a confidential manner. The
complaints were mainly related to the violations in the process of manual distribution of
court cases.

The distribution of cases through a computer program is aimed at ensuring the impartiality
and independence of judges. The failure to ensure distribution through such automated
system threatens these fundamental principles, which constitute important components of
the right to a fair trial.

Another problematic practice that is worth mentioning relates to the procedure for the
selection and appointment of judges. According to Chapter 16 of the Judicial Code, the
selection procedure of judges consists of several phases, namely, written examination,
integrity check and interview phases. However, the interview stage remains too vague and
enables wide discretion for the Supreme Judicial Council (SJC). Formally, the judges are
appointed by a decree of the President, however, the candidates are chosen by the SJC. It
is therefore necessary to introduce stricter criteria for assessing the candidate’s personal
and professional qualities.

On October 29, 2021, the Amendments to the Law on State Duty entered into force. As a
result of these amendments, the fees due for applying to a court, including bringing
complaints before the Appeal and Cassation Courts, as well as for the provision of copies
of documents issued by the courts, were significantly increased. Among others, the
minimum rate of the state duty for bringing complaints before a court was increased to
6.000 AMD from 1.500 AMD, and many other fees due in the context of applications to the
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courts were increased by 2-5 or even 10 times. The Defender is concerned that such
increase in court fees will create obstacles when applying to the courts thus leading to
violations of the fundamental right to access to justice.
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Role of the NHRI in contributing to the effective functioning of the justice system

In relation to the issue of the manual distribution of court cases, mentioned above, the
Human Rights Defender applied to the Constitutional Court, arguing that as a result of this
process, the objectivity of the distribution of cases between judges is violated, and the
constitutional right of every person to a fair trial before an independent and impartial
court is endangered. The issues and arguments presented in the application were also
summarized in an ad hoc report referenced below.

As mentioned above, an exception from the main method of distribution of cases through
the automate system is envisaged only in case of a force majeure.

In July 2021, the fact that access to the server of the computer program and the passwords
for distribution of cases was confiscated within the framework of the preliminary
investigation of a criminal case, was considered force majeure. In its application submitted
to the Constitutional Court, the Defender disputed that the failure to define “force majeure”
by law, or at least establish criteria for determining whether a certain situation is to be
regarded as a situation of “"force majeure”, has led to an arbitrary interpretation of this
notion which has endangered constitutional rights. One of the issues also raised in the
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application is that in the absence of an automated system, court cases are distributed by
the presidents of the courts in the absence of any established standards and approaches.

As an example, cases have been registered where the President of the court had assigned
certain types of cases to a specific judge (for example cases which are complicated, are
sensitive, and are of public interest), which in itself raises doubts about the independence
and impartiality of the court.

Based on the decision UMJUN (SDAO, which stands for “Procedural decision”)-88 of the
Constitutional Court, the application of the Human Rights Defender will be heard on
September 6, 2022.

As regards the increase of court fees, the Defender submitted an application to the
Constitutional Court disputing the compatibility of these provisions with the right to
judicial protection and the right to access to a court as an important component of the
right to a fair trial. The Defender has also prepared and published an ad hoc report on this
issue, discussing the problematic nature and possible grave consequences of these
amendments in more detail. According to the UNUN-87 decision of the Constitutional
Court, the application of the Human Rights Defender will be heard on July 1, 2022.
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NHRI's recommendations to national and regional authorities
The Defender recommends relevant authorities to:

e Establish more precise and detailed objective criteria and regulations in the
legislation to ensure the impartiality and transparency of the distribution of cases
between judges by the presidents of the court, when the automated distribution of
cases is not possible.

e Repeal the Amendments to the Law on State Duty which significantly increased the
fees of state duty for applying to the courts

e Improve the merit-based recruitment process of judges inter alia by ensuring the
applications of rules in practice.

e Refrain from implementing initiatives that might impair and hinder the guarantees
of the independence of the judiciary and the judicial system.

Media freedom, pluralism and safety of journalists

The Institution takes the view that the overall situation as regards media freedom,
pluralism and safety of journalists has improved since the last report. Nonetheless, some
problematic developments should be reported.

In 2021, the National Assembly passed two draft laws related to freedom of speech, which
were criticized by civil society and several international organizations. One of the draft laws
is the Law "On Making Amendments to the Civil Code” of March 24, 2021, according to
which the maximum amount of compensation for insult and defamation was increased
from one million AMDs to 3 million AMDs for insult, and from 2 million AMDs to 6 million
AMDs for defamation.
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The President of the Republic did not sign the law and appealed to the Constitutional
Court, disputing its compatibility with freedom of speech. However, the Constitutional
Court rejected the application of the President, recognizing the law as compatible with the
Constitution.

On July 30 of the same year, the National Assembly adopted the draft law "On Making
Amendments to the Criminal Code", which criminalized grave insult. According to the
newly introduced provision, cursing a person or insulting them in an extremely indecent
manner is considered grave insult.

The new provision received criticism for its use of ambiguous terminology, as well as due
to the fact that it provides for a more severe punishment if the act is committed in relation
to a person’s public activity. It is useful to recall that, pursuant to relevant rules, holding a
public position or a public service position is considered as public activity. Critics also
considered it to be problematic that part 3 of the provision in question provides for the
sanction of detention for a period of 1-3 months. This law was challenged by the Defender
before the Constitutional Court, which however ruled the law as compatible with the
Constitution.

Furthermore, in 2021, cases of intolerance and insults directed at journalists were
registered, including the use of physical violence or coercion, even by public officials. For
example, in the complaints addressed to the Defender, the journalists presented cases
where they were targeted by Deputies of the National Assembly. A journalist informed
about an incident where they had approached the deputy and had turned on the camera
of the cellular phone, had presented themselves as a journalist of a daily newspaper and
had asked questions. Afterwards, the deputy had attacked, taken the cellular phone, and
tried to delete the video.

Through complaints addressed to the Human Rights Defender, journalists pointed out the
inaction of law enforcement agencies in cases of obstruction of their professional activities,
the failure to take action to ensure their safety, as well as in certain cases, obstruction by
police servicemen to the exercise of the professional activities of journalists, for example by
denying them access to an area, in the absence of any legal grounds, and without
objective reasons.

Mass media outlets also disseminated information about access or attempts of hacking the
personal social media accounts of media representatives/journalists.

During 2021, journalists also complained to the Human Rights Defender about restrictions
on their professional work in the National Assembly, including the ambiguity of provisions
on accreditation, the resulting arbitrary accreditation practices, and other inadmissible



actions of public officials against journalists. The Defender has illustrated in an ad hoc
report the reported violations, issues referred to above.

Regarding the problematic draft amendments to the laws on Mass Media and to the Code
of the Administrative Offences, mentioned in the ENNHRI 2021 report, it should be noted
that in 2021 the draft was significantly revised to in line with the recommendations of the
Human Rights Defender and civil society organizations, alleviating key concerns.
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Role of the NHRI in promoting and safeguarding an enabling environment for media
and freedom of expression

The Human Rights Defender presented an amicus brief on the draft law on amending the
maximum amount of compensation for insult and defamation in the Constitutional Court.
The Defender argued that that the draft is problematic in terms of ensuring constitutional
guarantees of the principle of proportionality and freedom of speech.
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Regarding the constitutionality of the law criminalizing grave insult, the Defender appealed
to the Constitutional Court, disputing the compatibility of the newly introduced provision
with freedom of speech, as well as with the principles of legal certainty and proportionality.
As already mentioned, the Defender also released a statement regarding the problematic
nature of this provision and addressed this issue in more detail in the 2021 Annual report.
However, the Constitutional Court, by its decision of April 29, 2022, found Article 137.1
providing for criminal liability for grave insult, as compatible with the Constitution.

The Defender continues to examine very closely any reported interferences and hindrances
to the professional work of media and journalists. Among others, the Defender has
questioned law enforcement authorities in connection with reported cases of physical
coercion against journalists, the obstruction of their professional activities, and the inaction
of law enforcement bodies, demanding them to provide information on the measures
taken in relation to the registered cases.

The Human Rights Defender also released a public statement in relation to a case where a
journalist was threatened, insulted, and a picture of their child (a minor) was disseminated.
The journalist concerned became a target of online harassment campaign. She received
threats, and a photo of herself and her new-born child was spread on various social media
pages. All these posts contained or were accompanied by insults directed either at her or
her journalistic activities, with a wide range of degrading remarks.

The restrictions imposed on the professional work of journalists, and the inadmissible acts
of public officials towards them, illustrated above, have been presented in detail in an ad
hoc report of the Human Rights Defender.

Problematic issues identified in relation to existing provisions on accredited journalists'
work in the National Assembly were also the object of an application by the Defender to
the Constitutional Court, where the Defender disputed the constitutionality of a number of
provisions related to the accreditation process. However, by decision UMN-62 of March
29, 2022, the Constitutional Court terminated the proceedings dismissing the Defender’s
action.
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NHRI's recommendations to national and regional authorities

The Defender recommends the relevant authorities to:

Repeal existing laws, and refrain from passing draft laws, restricting the freedom of
expression and the freedom of the press, and refrain from prescribing rules of
procedure that obstruct and restrict the legitimate activities of journalists.

Ensure an effective investigation into any case of alleged obstruction of the legal
activities of journalists, as well as of cases of insults, expressions degrading
journalists’ dignity, and any behaviour containing elements of crime.

Corruption

The implementation of anti-corruption reforms continued in 2021. On March 24, 2021, the
Law on Anti-Corruption Committee was adopted, and entered into force on October 23,
2021. According to the provisions of the law, a specialized investigative body, which is
responsible for investigating anti-corruption crimes, was established and is now
functioning. Moreover, as already stated in the ENHRI rule of law 2021 report, the Law on
Amendments to the Judicial Code which provides for the creation of an anti-corruption
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court, was adopted on April 14, 2021. The law entered into force on October 29, 2021, and
the process of establishing the court is ongoing.

Within the framework of the implementation of its mandate, the Defender raised concern
about some regulations and practices which are seen as problematic in terms of giving
rise to possible corruption risks. For example, the Human Rights Defender acted on
complaints related to disrespectful and illegal behavior of inspectors, in particular tax and
customs officers. Indeed, in 2021 as in previous years, the lack of transparency of the
activities of public servants during inspections has remained relevant, as illegal actions and
disrespectful treatments by inspectors continued to give rise to corruption risks. These
include, violations of investigative procedures, for example, entering the property of a
taxpayer without any legal basis, taking pictures, or harsh treatment of persons, and
violations of rule of ethics by tax and customs servicemen

The Defender followed up, in particular, on the complaints received regarding the illegal
actions of the inspection bodies to the State Revenue Committee of Armenia. To enhance
the transparency of the activities of inspectors who are in direct contact with citizens, and
thus reduce corruption risks, the Defender proposed the installation of portable cameras
on the uniforms of the inspectors.

In May 2022, the Ministry of Justice submitted a draft amendment to the Law on Public
Service for public discussion. The draft amendment proposed to allow persons holding
public office to acquire any partaking (shares, stocks, shares) in the statutory capital of
commercial organizations during their tenure as public officials, provided that the person
holding public office will transfer that partaking to trust management within one month.

Taking into consideration the necessity of separation between public service and
entrepreneurial activities, and inevitable corruption risks arising from such an amendment,
the Defender, in their opinion on the proposed amendment, considered the provision of
such a legislative regulation inadmissible, since it will in fact enable public officials to
engage in entrepreneurial activities during their tenure. Hence, the Defender suggested to
refrain from making such an amendment.

References

e Law on Anti-Corruption Committee, adopted on March 24, 2021:
https://www.arlis.am/documentview.aspx?docid=161948 (in Armenian), Accessed
May 31, 2022

e Law on Amendments to the Constitutional Law “Judicial Code”, adopted on April 14,
2021: https://www.arlis.am/documentview.aspx?docid=156892 (in Armenian),
Accessed May 31, 2022



https://www.arlis.am/documentview.aspx?docid=161948
https://www.arlis.am/documentview.aspx?docid=156892

e 2021 Annual Report of the Human Rights Defender of Armenia, pp. 735-736:
https://ombuds.am/images/files/022666474d87{f84a86acf39be58bec8.pdf (in
Armenian), Accessed May 26, 2022

e Draft Law on Amendments to the Law on Public Service: https://www.e-
draft.am/projects/4314/about (in Armenian), Accessed June 20, 2022

NHRI's recommendations to national and regional authorities

The Defender recommends the relevant authorities to refrain from pursuing policies which
allow holders of public positions to engage in business activities (keeping and acquiring
shares and stock in companies under the trust management scheme, etc.) while in office.

Impact of measures taken in response to COVID-19 on the national rule
of law environment

The Institution notes that the overall situation as regards the impact of COVID-19 and the
measures taken to address it has improved since the 2021 report.

Emergency regimes and related measures

Due to changes in the epidemic situation in the country related to the spread of the
COVID-19 infection, the state of emergency, which was declared by the Government on
March 16, 2020, was replaced by a quarantine regime on September 11, 2020. During the
quarantine regime, several restrictions were imposed, but a number of them were not
applied in 2021. The quarantine regime has not yet been revoked. In particular, restrictions
on public events ceased to apply, and citizens were allowed to organize, hold, and
participate in rallies, subject to the respect of the precautionary measures of wearing
personal protective equipment and the maintaining of a distance of 1.5 meters between
persons. As to the limitations on democratic participation and the suspension of elections,
it is important to mention that in 2021, extraordinary Parliamentary elections and elections
of local self-governing bodies eventually took place. As such, there were no limitations in
regard to electoral process in 2021.

Throughout 2021, the ban on visiting penitentiary institutions was lifted and then re-
established. It should be noted that the ban on visits concerned regular visitors, and did
not apply to persons or bodies implementing their mandate and functions as provided for
by law such as the Human Rights Defender and their authorized representative, Members
of the Parliament, monitoring groups, and the lawyers of the accused. Visits were also
prohibited in the military units of the Ministry of Defence of the Republic of Armenia living
on-base, and visits to psychiatric and social care institutions were allowed only in the
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absence of confirmed cases of COVID-19 infection and subject to the observance of
precautionary measures.

In order to prevent the spread of the COVID-19 infection, a mandatory requirement to
wear a mask indoors was established under the 2021 quarantine regime. As of November
21, 2021, a decree by the Minister of Health established a mandatory requirement to wear
a mask in open public spaces.

A number of complaints were addressed to the Office of the Human Rights Defender
following the mandatory requirement to wear a mask. Based on its analysis of the
complaints, the Defender observed that the issues raised were not only related to
incomplete legal regulations, but also to the arbitrary nature of police interventions and
the lack of a uniform approach towards persons failing to respect the rules, as a result of
which the legal obligations (wearing a mask) and the liability and sanctions for failing to
respect them were not sufficiently clear to the citizens

The amendments to the Order N 65-U of the Minister of Health provided that the workers
of state and local self-governing bodies, as well as other institutions and organizations
should submit a negative result of the polymerase chain reaction (PCR test) diagnosis of
coronavirus (COVID-19) - every 14 days in order to be able to access the workplace. The
test certificate should not be older than 72 hours, except for workers who are pregnant,
workers who are fully vaccinated or vaccinated with the first dose, or employees with
documented contraindications to the vaccine. In this connection, it should be noted that,
according to the Law on Minimum Monthly Salary, the minimum salary in Armenia is
68,000 ADM. The cost of PCR tests in the Republic of Armenia when the above mentioned
legislative requirement established was 8000-15000 AMD. Considering the amount of the
minimum wage, if the PCR test was to be submitted every 14 days, related costs would
have mounted to almost half of a minimum monthly salary. Thus, the price of PCR tests did
not make them accessible to everyone. As a result, the parts of the population in the most
vulnerable socio-economic situation have borne the greatest financial burden as a result of
these regulations.
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Actions taken by the NHRI to promote and protect rule of law and human rights in
the crisis context

In 2021, the Human Rights Defender, as an independent body monitoring the
implementation of the provisions of the UN Convention on the Rights of Persons with
Disabilities, conducted a situational analysis of the rights of persons with disabilities. The
analysis also covered issues related to the protection of the rights of persons with
disabilities during the COVID-19 pandemic. Within this framework, an assessment of the
existing legislation and its application in specific spheres such as health care, education,
employment, and participation in political, cultural life and sports was also conducted.

The results of monitoring and assessment were incorporated and included in an ad hoc
report on the Rights of Persons with Disabilities. The ad hoc report highlights a number of
issues which were regulated in cooperation with the Office of the Human Rights Defender,
e.g., revision of various restrictions during COVID-19 related with masks, education rights,
etc. The ad hoc report also addresses various legislative and practical issues related to the
enjoyment of the rights of people with disabilities, which still remain unresolved. The
results of the ad hoc report will be assessed during the elaboration of the annual report of
the Human Rights Defender, based on annual monitoring, inquiries to CSOs and

state agencies, as well as the analysis of individual complaints addressed to the Human
Rights Defender, as the ad hoc report was published in February 2022.

The issues related to coronavirus in the Armed Forces, which were raised in complaints
addressed to the Office of the Human Rights Defender (such as lack of leave periods and
restrictions due to officials’ refusal to vaccinate), and also identified during monitoring
visits to military units, were discussed during the sessions of the Expert Council on Human
Rights Protection in the Armed Forces adjunct to the Defender. The Council was
established by the Defender in accordance with Article 33 of the Constitutional Law on
Human Rights Defender, which states that the Defender may establish councils adjunct
thereto, composed of the representatives of CSOs and independent specialists who have
the necessary experience and knowledge in the relevant field. The members of the Council
are invited by the Defender.

The Defender continued to receive complaints from citizens regarding the application of
restrictions imposed in connection to the COVID-19 pandemic. The Defender brought the
issues raised to the attention of the competent bodies, and proposed solutions aimed at
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addressing them. The main interventions of the Defender are illustrated in the 2021 Annual
report of the Defender.
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Most important challenges due to COVID-19 for the NHRI's functioning

As most of the restrictions ceased to apply, the Office of the Human Rights Defender could
progressively resume its activities without hindrances. In 2020, due to the restrictions in
force and the martial law, the Office of the Human Rights Defender could only conduct 193
visits, while the number of visits increased to 567 in 2021, for a total of 760 visits conducted
over the past two years.

At the same time, the Human Rights Defender's public relations development strategy was
fundamentally changed in 2021 in accordance with the situation created by the spread of
the COVID-19 pandemic. Awareness raising campaigns and public events have in fact been
essentially moved online.

With regard to staff safety, the Defender’s Office undertook necessary steps, including by
acquiring protective equipment, to ensure the safety of employees.
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Austria

Austrian Ombudsman Board

Impact of 2021 rule of law reporting

Impact on the Institution’s work

Following the last ENNHRI Rule of Law Report the Austrian Ombudsman Board (AOB)
started a reaccreditation process for an “A” Status in autumn 2021. Since the last
accreditation, the mandate of the AOB has been considerably expanded and a bundle of
competences as well as the focus on human rights protection now ensure sustainable
human rights work and full compliance with the Paris Principles. Therefore, this year's due
decision about the AOB's request is awaited with anticipation.

Follow-up initiatives by the Institution

Despite the difficult situation of the pandemic, the ombudsman's office was able to hold
many meetings, participate in exchanges and cooperate with civil society organisations,
local actors, state authorities and other stakeholders on important issues. In the following,
a few examples of the meetings and activities organized or joined in 2021:

e On 12 January 2021, the Ombudsman Board in cooperation with the EU
Fundamental Rights Agency (FRA) organised an exchange to shed light on human
rights protection in Austria in times of Covid-19 and to discuss how the
independence of national human rights institutions (NHRIs) can be strengthened.
The European perspective was broadened by the Slovenian Ombudsman Peter
Svetina and the head of the European NHRI Network (ENNHRI), Debbie Kohner. (1)

e On March 11th, 2021 Austrian Ombudsman and 10l General Secretary Amon
welcomed Prof. Michael O’Flaherty, Director of the European Union Agency for
Fundamental Rights (FRA) for a conversation. Besides discussions about
cooperation between the FRA and the IOl as well as the Austrian Ombudsman
Board and the topics dealt with included inter alia the rights situation with regard to
the Covid19-pandemic, how to strengthen NHRI's in the EU, current developments
and focuses of both institutions, the FRA and the IOI. (2)

e The Ombudsman for International Affairs, Werner Amon, who is also Secretary
General of the International Ombudsman Institute (IOl), received the European



Ombudsman, Emily O'Reilly, at the premises of the Ombudsman Board for a joint
exchange on October 12th, 2021. Both emphasised the importance of good
cooperation and networking within the European Network of Ombudsmen (3).

On Tuesday, 23 November 2021, Ombudsman Walter Rosenkranz welcomed a
delegation from the European Committee for the Prevention of Torture and
Inhuman or Degrading Treatment or Punishment (CPT), based at the Council of
Europe in Strasbourg. The AOB-Experts used the opportunity to explain current
developments in their respective fields of competence, to present initiatives of the
Ombudsman Board and to point out current problem areas. Questions from the
delegation on compliance with human rights standards in prisons, hospitals, care
facilities and police inspectorates and detention centres were also answered (4).

On the occasion of the visit to Austria of Dunja Mijatovi¢, Commissioner for Human
Rights of the Strasbourg-based Council of Europe, the Ombudsmen received a
delegation from the Commissioner's office in Vienna on 15 December 2021.
Ombudsman and Secretary General of the International Ombudsman Institute (10I)
Werner Amon reported on the planned expansion of the multilateral cooperation of
the IOI, especially at the level of the United Nations. This was followed by an
exchange on the main topics of Ms Mijatovic's visit to Austria, "Women's rights and
gender equality issues" and "Reception and integration of refugees, asylum seekers
and migrants. The Ombudsman Board regularly receives the current office bearers
of the Commissioner for Human Rights and cooperates closely with various
committees of the Council of Europe that deal with human rights issues, such as the
European Committee for the Prevention of Torture and Inhuman or Degrading
Treatment or Punishment (CPT) (5).

The annual conference of the NPM Forum of the Council of Europe in 2021
addressed the role of the NPM in the effective implementation of judgments of the
European Court of Human Rights and recommendations of the CPT. The thematic
focus of the conference, in which the Austrian NPM participated, was on the
problem of ill-treatment or allegations of ill-treatment by the police.

The OSCE Office for Democratic Institutions and Human Rights (ODIHR) organised
a training programme specifically for the Austrian NPM in the reporting period. The
two-day training was dedicated to the use of direct coercion and the use of
weapons as well as the use of teasers in prisons and by the police.

The Austrian NPM is member of the South-East European NPM network (SEE NPM
Network) and as such took part at two Meetings organized by the 2021's SEE NPM
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Network Chair Serbia. The first one offered an exchange platform for NPMs
conducting preventive control during the pandemic, which was also joined by
representatives of the United Nations Subcommittee on Prevention of Torture (SPT)
and the European Committee for the Prevention of Torture (CPT).

e Since 2014, the Austrian NPM has been a partner in a programme for the exchange
of experiences between NPMs in German-speaking countries (Germany, Austria,
Switzerland - D-A-CH for short). Within the framework of this D-A-CH network, the
National Agency for the Prevention of Torture in Germany invited to an exchange of
experiences in Berlin in 2021.

e The AOB also cooperates bilaterally with Universities, experts and other
stakeholders that are preoccupied with human rights and other topics with regard
to the AOBs work. In 2021 an expert of the AOB and a Member of the NPM
commissions, for example, contributed with a Speech about the work of the NPM
with focus on the mandate to accompany and police during operations and
manifestations and examine them, to the ,"Human Rights Clinic"”, a project called
into live by the department for public and penal law of the University of Bern.
Moreover, the Austrian NPM was also represented in the yearly conference on
health-promotion in incarceration which was dedicated to the topic ,"Deprivation of
liberty in times of Covid-19 - challenges and opportunities”. The Austrian NPM gave
a presentation on the special problems of migrants in law enforcement.
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Regarding the information given without sources, we refer to the soon to be
published annual reports of the AOB. All the AOBs reports are published on our
website:
https://volksanwaltschaft.gv.at/berichte-und-pruefergebnisse/berichte-an-den-
nationalrat-und-bundesrat

Independence and effectiveness of the NHRI

International accreditation status and SCA recommendations
The Austrian NHRI was last reaccredited with B-status in May 2011 (1).

At that occasion, the Sub-Committee on Accredited (SCA) found that the legislation at the
time did not make specific provision for a broad mandate to protect and promote human
rights, while acknowledging that the institution already interpreted its mandate widely,
beyond maladministration issues. The SCA also encouraged the institution to develop
regular and systematic working relations with civil society organisations. The Austrian NHRI
was also recommended to advocate for a selection and appoint process that is clear,
transparent and participatory, in line with the requirements under the UN Paris Principles
and SCA'’s General Observations.

Due to several relevant developments that have taken place since the SCA’s review, which
was over a decade ago, the Austrian NHRI has applied for reaccreditation in order to
demonstrate its compliance with the UN Paris Principles. Some of these developments are
outlined below. The SCA will review the Austrian NHRI in March 2022.
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Regulatory framework

The Austrian Ombudsman Board continues to function on the constitutional basis. The
AOB enjoys full independence, which is granted within the constitution (Article 148a para 6
Austrian Constitution). Moreover, it has received an increase in staff as well as in budget.

The national regulatory framework applicable to the institution has not changed since the
2021 ENNHRI Rule of Law Report. The AOB is being recognized and accredited as
Ombudsinstitution as well as NHRI and NPM. The Austrian NHRI has the mandate to
contribute to access to justice for individuals, including through complaints handling and
awareness raising. The mandate does not include the NHRI's engagement in strategic
litigation before the courts.
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The AOBs competence to investigate individual complaints as well as to conduct ex-officio
investigations is enshrined in Art 148a item 1 & 2 of the Federal Constitution. According to
Art 148a (4) Federal Constitution anyone may complain to the Ombudsman Board about
an alleged delay by a court in the performance of a procedural act to the Ombudsman
Board, if she/he is affected by it. If the AOB identifies a grievance or for another reason
deems it necessary to make a recommendation to the bodies entrusted with the supreme
administrative functions of the Confederation. Article 148c of the Federal Constitution
stipulates that, the organ concerned shall either comply with these recommendations and
inform the Ombudsman Board thereof or give reasons in writing why the recommendation
has not been complied with. Furthermore, it grants the AOB the power to file a motion for
the setting of a time limit aimed at eliminating the default of a court in specific cases (Art.
148a par. 4 Federal Constitution) as well as suggest measures of official supervision.
Moreover, the AOB can recommend legislative reforms (Article 7 (2) Austrian Ombudsman
Act 1982 (Volksanwaltschaftsgesetz). Another way the AOB is contributing to justice for
individuals is preventive; through its right to comment on any proposed draft legislation or
ordinance (Article 1 (2) item 4 Austrian Ombudsman Act 1982). For these purposes, all
drafts must be forwarded to the AOB in a timely fashion (Article 7 (1) Austrian Ombudsman
Act 1982). Additionally, the AOB has the right to apply to the Constitutional Court for a
review of the lawfulness of administrative ordinances Article 139 (1) items 5 & 6 Federal
Constitution). According to Art 148a (5) The Ombudsman Board is also be responsible for
participating in the handling of petitions and citizens' initiatives submitted to the National
Council.

Since 2012, Article 148a (1) Federal Constitution explicitly enshrines a broad human rights
mandate of the AOB. Additionally, the AOB and its Commissions act as National Preventive
Mechanism pursuant to OPCAT and Independent Authority pursuant to CRPD. Moreover,
the AOB houses the Commission pursuant to the Pensions for Victims of Children’s Homes
Act (HOG) tasked with the investigation of abuse cases for the award of a so-called home
victim's pension. Since the enactment of the Pensions for Victims of Children’s Homes Act
(Heimopferrentengesetz - HOG, BGBI. | Nr. 69/2017) in July 2017, the Pension Commission
[Rentenkommission] has its seat at the AOB. The Pension Commission deals with the
granting of pensions under this law to those people who have not yet been recognized as
victims of violence and who suffered violence between 1945 and 1999 in a care home,
foster family, hospital, psychiatric institution or a sanatorium. The same applies to persons
who were victims of an act of violence in a private institution, provided that they were
referred to it by a youth welfare agency. The commission's task is to examine whether the
prerequisites for granting a pension have been met. Subsequently, it is responsible for
submitting a proposal for a comprehensibly justified, coherent written recommendation of



the College (meaning of the three members) of the AOB to the decision-maker (§ 15, para.
1, HOG). These recommendations are another means by which the AOB assists individuals
in obtaining their rights.
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Enabling and safe space

The relevant state authorities have good awareness of the Austrian Ombudsman Board's’
mandate, independence and role of the NHRI, also because of the 45 years of activity of
the AOB and the high level of recognition of the AOB among the civic society.

The AOB can recommend legislative reforms (Article 7 (2) Austrian Ombudsman Board Act
1982) and has the right to comment on any proposed draft legislation or ordinance (Article
1(2) lit 4 Austrian Ombudsman Act 1982). For these purposes, all drafts must be forwarded
to the AOB in a timely fashion (Article 7 (1) Austrian Ombudsman Act 1982). Additionally,
the AOB has the right to apply to the Constitutional Court for a review of the lawfulness of
administrative ordinances (Article 139 (1) items 5 & 6 Federal Constitution). Moreover,
Article 148b. (1) of the Federal Constitution stipulates that, all organs of the federation, the
provinces, the municipalities and the municipal associations and other self-governing
bodies shall support the Ombudsman Board in the performance of its duties. Meaning that
they have to allow the AOB to inspect files and to provide the necessary information upon
request. Official secrecy does not exist vis-a-vis the Ombudsman Board.

In case the AOB issues a formal recommendation, the body concerned must either comply
with these recommendations within eight weeks and notify the Ombudsman Board thereof
or give reasons in writing why the recommendation has not been complied with (Article
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148¢ Federal Constitution in conjunction with Article 6 Austrian Ombudsman Act 1982).
However, the AOB does not have any means of coercion to enforce this. It uses, however,
reporting and awareness raising to draw attention to the maladministration and non-
response of administrative authorities.

Due to its position in the constitutional structure, the Austrian NHRI enjoys complete
independence and protection from interference hence there are no specific, additional
measures introduced to protect the NHRI, heads of institution and its staff against threats
and harassment. According to the Federal Constitution, the AOB is an auxiliary body of the
National Council and is assigned to the legislative state function. This means that the AOB
due to its status as a legislative body is independent of the entire state administration, the
federal government and the governments of the Laender (provinces). Article 148a, para. 6
of the Federal Constitutional Law underlines that “the Austrian Ombudsman Board is
independent in the exercise of its duties”. The AOB is not subject to any instructions,
neither from administrative, judicial nor legislative bodies. Although the members of the
AOB are elected by the Austrian National Council (Article 1489, para. 2, Federal
Constitutional Law), the three members (Ombudspersons) are not accountable to
parliament. According to Article 148qg, para. 6, Federal Constitutional Law, the members of
the AOB have the same legal liability as the members of the Federal Government. A
member may also not be voted out of office by the National Council or the parliament
(Landtag) of one of the Laender (provinces). For the performance of their duties, the three
Ombudspersons are solely subject to legal liability before the Constitutional Court. (Article
141, para. 1, lit. e, Article 142, para. 2, lit. b, Article 148g, para. 6, Federal Constitutional Law ;
§§ 72 et seq., Constitutional Court Law).
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Developments relevant for the independent and effective fulfilment of the NHRIs’
mandate

The Austrian Ombudsman Board fulfils the criteria set out in the Paris Principles relating to
the Status of National Institutions, Article 2, as the AOB through the amendment of the
Federal Constitutional Law in 2012 has been given “a mandate as broad as possible” which
is set forth in a constitutional text, which clearly specifies the AOB's composition and
spheres of competence, but also additional features mentioned as essential requirements
under G.0.1.1in GANHRI's General Observations of the Sub-Committee on Accreditation.
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The crucial amendment the Parliament made in 2012 specifically enshrined the mandate of
the AOB to protect and promote human rights in constitutional law (Article 148a, paras. 1
to 3, Federal Constitutional Law). In addition, according to the then newly introduced
Article 148a, para. 3, Federal Constitutional Law, in order to protect and promote human
rights, the AOB in cooperation with the newly established expert commissions, was, firstly,
designated as National Preventive Mechanism (NPM) to monitor places of detention under
the Optional Protocol to the Convention against Torture and other Cruel, Inhuman or
Degrading Treatment or Punishment (OPCAT). Secondly, the AOB and the expert
commissions were given the role to monitor the conduct of executive authorities entitled
to exercise direct administrative command and coercive power and thirdly, they got the
responsibility to monitor facilities and programmes for people with disabilities under
Article 16, para. 3, UN Convention on the Rights of Persons with Disabilities (CRPD). With
this reform of the Austrian Constitution, the AOB was firmly constitutionally anchored as
National Human Rights Institution (NHRI). Since then, the AOB, which has always
considered human rights work as an important part of its activities, has an explicit human
rights mandate enshrined in constitutional law. In 2017, another essential amendment to
the Constitution was made, as the constitutional provision § 15, Pensions for Victims of
Children’s Homes Act (Heimopferrentengesetz - HOG, BGBI. | Nr. 69/2017) was introduced
and, in order to implement this law, the Pension Commission was established by the AOB.
Thus, in fall 2021 the AOB applied for an A-Status GANHRI re-accreditation in fall 2021 and
is currently waiting for the decision.

In April 2021, the AOB announced a novation with regard to the NPM and its commissions:
a separate nationwide commission, which is set up alongside the six regional commissions
already in place, audits starting July 2021 the prisons and the correctional system. The six
regional commissions continue to inspect old people's and nursing homes, facilities for
people with disabilities, psychiatric institutions, facilities for children and youths
accommodated by foreigners, barracks and police facilities. Police operations during
demonstrations, border controls and deportations also fall under their control competence

(M.

Apart from that, it has to be said that the constitutional legislator is responsible for the
AOB and that the constitution guarantees the AOB complete independence. Due to the
far-reaching mandate, the AOB can act entirely in accordance with the Paris principles.
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(1) https://volksanwaltschaft.gv.at/artikel/Volksanwaltschaft-Praeventive-
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Human rights defenders and civil society space

With regard to the situation of human rights defenders and civil society space in Austria,
the Austrian NHRI politely refers to the soon to be published annual reports of the AOB,
where identified shortcomings, concerns, positive observations as well as AOB's
recommendations will be presented. The AOB not only functions as an ombudsman
institution, but also functions as NHRI, NPM, HOG and holds a mandate in accordance with
the CRDP. Since 2014, the report has been presented in two separate volumes. The first
volume deals with the control of the public administration and essentially includes the
audit procedures concerning the federal ministries. The second volume covers, in
particular, the preventive tasks to be fulfilled since 1 July 2012 by the Ombudsman Board
and the commissions appointed by it in the context of their activities as a National
Preventive Mechanism (NPM) in implementation of the Optional Protocol to the UN
Convention against Torture and as a control body under the UN Convention on the Rights
of Persons with Disabilities. They cover cases of maladministration, shortcomings as well as
positive perceptions, investigation and thematic focal points, recommendations, legal
opinions, follow up on the reaction of authorities as well as information’s about projects,
held events, conferences joined, statistics, international involvement etc. Moreover, they
comprise the impact of the pandemic on the situation of human rights, the actions of the
authorities and the AOBs work. In these, you will please find a detailed list of our
monitoring activities and observations as well as recommendations to the legislator as well
as to public authorities.
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e The reports will be published on the AOBs website:
https://volksanwaltschaft.gv.at/berichte-und-pruefergebnisse/berichte-an-den-
nationalrat-und-bundesrat

Checks and balances

The Austrian Ombudsman Board notes that a comprehensive assessment of the impact of
the pandemic on the system of checks and balances in Austria is not yet possible, as the
pandemic is still ongoing and new measures to address the situation are being
continuously enacted. The discussion about the legality of restrictions to fundamental
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rights and freedoms is a prominent one. The AOB is very engaged to help ensure that
these are not disproportionately restricted and that action of public authorities complies
with the rule of law in times of crisis. The AOB follows all the developments closely and
precisely reports all observations and any possible emerging concerns. On this matter, we
also kindly refer to the AOBs 2021 reports (to be published soon), in which, the current
situation, concerns, and recommendations of the AOB in connection with checks and
balances system will be presented in detail.

One example of the maladministration criticised by the AOB in the upcoming report is the
long duration of proceedings in immigration law cases. In the last two years, the number
of complaints in this area has risen sharply. The AOB has been pointing out deficiencies in
the implementation of the law on non-refoulement and residence the Municipality
Department for Immigration and Citizenship of Vienna, and recommends faster and more
uniform procedures. Besides that, due to the pandemic, there was an increased need for
information and protection due to new and rapidly enforcing rules, which the AOB had to
meet. It was often not clear which rules applied when, where and to what extent. Short-
term changes in the legal situation can be unsettling. Authorities and competent bodies
that were supposed to provide information and create legal certainty were overloaded and
sometimes difficult to reach. This was problematic, for example, in the case of unclear
segregation and quarantine measures. Another concern was, that it was hardly possible to
measure the exact goals and effects of measures and thus to check their proportionality.
However, the AOB is involved in the legislative process and has provided expertise within
the scope of its mandate on this issue.

In Austria, too, there is a considerable number of opponents of the measures and
restrictions imposed to handle the crisis and thus protests are increasing. An insight into
the findings of the AOB concerning checks and balances in times of the pandemic is
already available in the special Covid-19 report of 2020 (1).
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NHRIs as part of the system of checks and balances

Since 1920, the Austrian constitution has embedded a strong system of checks and
balances. Since 1977, this has been supplemented by the establishment of the AOB, using
soft law. Not least because of the high level of acceptance, the mandate of the AOB has
been considerably expanded since 1977. The Parliament made a crucial amendment in
2012 (now Section 9 of the Federal Constitutional Law), in which it endowed the AOB with


https://volksanwaltschaft.gv.at/downloads/60q2/PB%2044%20Covid-19%202020.pdf
https://volksanwaltschaft.gv.at/downloads/60q2/PB%2044%20Covid-19%202020.pdf

a broader human rights mandate. The mandate of the AOB to protect and promote
human rights was specifically enshrined in constitutional law (Article 148a, paras. 1to 3,
Federal Constitutional Law).

In addition, according to the then newly introduced Article 148a, para. 3, Federal
Constitutional Law, in order to protect and promote human rights, the AOB in cooperation
with the newly established expert commissions, was, firstly, designated as National
Preventive Mechanism (NPM) to monitor places of detention under the Optional Protocol
to the Convention against Torture and other Cruel, Inhuman or Degrading Treatment or
Punishment (OPCAT). Secondly, the AOB and the expert commissions were given the role
to monitor the conduct of executive authorities entitled to exercise direct administrative
command and coercive power and thirdly, they got the responsibility to monitor facilities
and programmes for people with disabilities under Article 16, para. 3, UN Convention on
the Rights of Persons with Disabilities (CRPD). With this reform of the Austrian Constitution,
the AOB was firmly constitutionally anchored as National Human Rights Institution (NHRI).
In 2017, another essential amendment to the Constitution was made, as the constitutional
provision § 15, Pensions for Victims of Children’s Homes Act (Heimopferrentengesetz -
HOG, BGBI. | Nr. 69/2017) was introduced and, in order to implement this law, the Pension
Commission was established by the AOB.
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e Pensions for Victims of Children’s Homes Act (Heimopferrentengesetz - HOG, BGBI.
| Nr. 69/2017) available online at
https://www.ris.bka.gv.at/GeltendeFassung.wxe?Abfrage=Bundesnormen&Gesetzes
nummer=20009898

Functioning of the justice system
In view of the AOB, in 2021 there were no specific laws, measures or practices that had
impeded access to justice in Austria.

It is worth mentioning, though, that the majority of complaints Austrian NHRI received
concerned the penitentiary system the detention of mentally ill offenders. The AOB for
many years has been advocating for a legislative reform regarding prison system to ensure
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respect for mentally ill offenders’ rights. Nevertheless, the AOB reflects on the functioning
of the justice system in Austria in the soon-to-be published the Austrian Ombudsmen
Board's Annual Report.
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Impact of measures taken in response to COVID-19 on the national rule
of law environment

Most significant impacts of measures taken in response to the COVID-19 outbreak on
the rule of law and human rights protection

In order to get the rising number of infections under control, numerous restrictions in
private and public life were also necessary in 2021. At the same time, these restrictions
entailed massive encroachments on human rights, which were not always proportionate.
For example, people in institutions were sometimes more restricted in their fundamental
rights and personal freedom than the rest of the population. In almost all places where
people are deprived of their liberty, from old people's homes to institutions or residential
communities for people with disabilities, to prisoners and migrants in police detention
centers, personal liberties have been disproportionately curtailed: visiting hours were cut
or reduced to a minimum, exposing these groups of people to severe isolation. Similarly,
other measures, such as bans on sports for detainees, the cancellation without
replacement of daily programs as well as prohibition of interaction with other persons in
appropriate facilities for elderly and disabled persons and persons in detention centers,
have led to a disproportionate reduction in personal freedoms.

Fortunately, the criticism of the Commission’s acting as NPM was often taken into account,
so that in the course of the crisis the criticized conditions in various institutions improved.
As an NHRI, the Austrian Ombudsman Board pays particular attention here to ensuring
that the restriction measures are proportionate and limited in time. It is important to avoid
a habituation effect. The AOB also uses its weekly television program as well as press
releases to repeatedly address this issue and to inform about developments.
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Most important challenges due to COVID-19 for the NHRI's functioning

2021 still was shaped by the Covid-19 Pandemic, subsequently so was the functioning and
work of the AOB. In February 2021, neither personal consultations could take place, nor the
regular consultation days of the ombudsmen held due to the necessary distance rules.
Complaints and concerns could of course still be submitted in writing, by letter, e-mail or
online form. If people preferred to present their complaint in person, the ombudsmen
offered telephone consultations (1).

Since the need for control deemed necessary by the NPM, especially in times of the
pandemic and the associated restrictions on freedom of movement, a lot of engagement
from the Austrian NPM granted successful monitoring within the second year of the
pandemic. In total, the commissions carried out 570 inspections in the reporting year, of
which 541 were carried out in facilities and 29 during police operations. This exceeded the
number of visits and observations in 2018, 2019 and 2020. In addition to their visit and
observation activities, the commissions also held 13 round-table discussions with
institutions and their superior departments. In 351 visits to facilities, the commissions found
it necessary to complain about the human rights situation. In 210 inspections (190 facilities
and 20 of 29 police operations), on the other hand, there were no complaints at all.
Overall, the commissions found deficiencies in 63% of the inspections. The AOB also took
advantage of a window of facilitated COVD 19 protection measures and conducted an
exchange of experience with the commissions. At this exchange, the sites were presented
in the development of the audit priorities and, in particular, the newly appointed
commission members were thus able to gain an in-depth insight into the individual areas
of control activity. The perceptions from the activities of the commissions and the
recommendations derived from them are presented at the end of the respective chapter of
the 2021 NPM report.
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The list of all recommendations since 2012:
www.volksanwaltschaft.gv.at/empfehlungsliste

Actions taken by the NHRI to promote and protect rule of law and human rights in
the crisis context

The Austrian NHRI took further action to address problematic issues raised. The AOB took
part in numerous meetings and exchange with other actors concerning this matter (the list
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of such meetings is presented in the chapter on the impact of 2021 Rule of Law Reporting
— follow-up initiatives by the institution). Initiatives and follow up research and reports
regarding will be able to be found in the AOBs reports. In the following, some examples of
how the AOB used press releases and other forms of media appearance to raise awareness
and draw attention to matters deemed urgent:

e In May 2021 Ombudsman Achitz used his appearance on the TV-Show
“eingeschenkt” as well as a following press-release to address mistakes made in
Corona-Policy. He stated that the AOB has pointed out to the authorities that it is
not appropriate to issue regulations at 10 pm that come into force at midnight the
next day. Neither the police, who are supposed to enforce the rules, nor the people
who are supposed to abide by them know what applies. This leads to lack of
acceptance of the rules and sometimes unduly restricts fundamental rights and
freedoms (1).

e In March 2021 Ombudsman Amon used a press release to draw attention to
grievances in the prison “Stein”, where, after the appearance of a Covid-Cluster in
the facility, the Ombudsman deemed an ex-officio investigation necessary
requested the Federal Minister of Justice to explain the measures taken and to
inform the Ombudsman Board how the prison intends to contain the spread of the
virus (2).

e OnJanuary 20, Ombudsman Achitz issued a press statement addressing
shortcomings in the allocation of corona aid. Many people who became
unemployed during the Corona pandemic received a one-time payment of 450
euros in spring as an "unemployment bonus" in addition to their unemployment
assistance. However, many participants in courses for unemployed or vocational
rehabilitation measures did not receive anything. "They are just as blameless for
their situation as others who lost their jobs because of the Corona pandemic, and
they need financial support just as badly. But because of technical details they have
fallen over for the unemployment bonus," explained Ombudsman Bernhard Achitz.
The Ombudsman Board confronted the Ministry of Labour with this and has now
received a pleasing answer, said Achitz: "The Ministry assures that those affected
will not only be taken into account in the next 'one-off payment'. They will also
receive the unemployment bonus for the spring (3).

e In February 2021 the AOB published criticism about the inaction after the AOB has
identified grievances with the Corona Family Hardship Fund (Corona-
Familienhartefond) which was introduced since the pandemic hit families with low
incomes especially hard. However self-employed people only received the full
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amount of support when the loss of income could be calculated by means of a tax
assessment - i.e. only in the following year. Moreover, there was nothing about this
in the support guidelines. Subsequently, the Ombudsmen sent a so-called "collegial
maladministration assessment" to the regarding ministers. The Government largely
ignored the criticism. However, they at least want to provide better information
about the rules applied. The government also does not want to change the fact,
criticised by the Ombudsmen, that there is no legal entitlement to the family
hardship fund. Nevertheless, in the same press release Ombudsman Achitz was able
to share good news as well: The AOB had also criticized fact that the government
had not complied with EU law when it transferred benefits only to accounts at
Austrian banks. The recommendations of the AOB have been heard in the
meantime, now payments are also made to accounts in other EU countries (4).

e Moreover, the Human Rights Advisory Board issued comprehensive statements
both on the basis of submissions by the AOB and on its own initiative. One based
on submissions by the AOB: Supplementary questions on violations of the
obligation to wear mouth and nose protection and to keep a distance at meetings
(5), and another based on own initiative: Children and adolescents in institutions
during the pandemic period (6).
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ugendlichen%20in%20Einrichtungen%20w%C3%A4hrend%20der%20COVID-19-
Pandemie.pdf

The special Covid-19 report 2020 issued by the AOB provides a first insight into the
range of restrictions and the recommendations the AOB gave consequently, in the
first year of the pandemic:
https://volksanwaltschaft.gv.at/downloads/164qi/PB%2044%20Covid-

19%202020 BF.pdf

NHRI's recommendations to national and regional authorities

The Austrian NPM is recommending more and qualified personal and better working
conditions in nearly all facilities dealing with health. In this field the pandemic must not be
used as a justification for the lack of care. In order to ensure dignified and good care for
people in old people's homes, institutions for the disabled, psychiatric institutions and
hospitals, more staff and resources are indispensable.

Other relevant developments or issues having an impact on the national
rule of law environment

The AOB’s Ombudsman Achitz continuously campaigns for an inclusion of social human
rights in the constitution. In Austria rights to housing, care for sick and old people, working
rights etc. are stipulated on the basis of simple laws which can be abolished easily, thus
there is a need to introduce them into the constitution, which also would make them more
enforceable. Moreover, granted social rights also contribute to the enforcement of political
rights. Since the agenda of the government includes the resumption of the catalogue of
fundamental rights, the occasion to bring that topic to the table would be given. As many
effects of the Corona pandemic have a much more drastic impact on people at risk of
poverty than on the wealthy, an implementation of those rights could also ensure better
protection for potential coming crisis.
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Azerbaijan

Office of the Commissioner for Human Rights (Ombudsman) of the Republic of
Azerbaijan

Impact of 2021 rule of law reporting

Impact on the Institution’s work

During the reporting year, as in previous years, the Commissioner for Human Rights
(Ombudsman) (hereinafter HRCA) and its 4 regional centres continued to conduct
awareness raising activities on the mandate of the Ombudsman, on different matters
related to human rights and other topics. Governmental bodies as well as civil society
organizations (CSOs) actively participated in such activities.

As an example of such initiatives, it is worth mentioning the series of trainings entitled "The
role of the Ombudsman and Civil Society Organizations in Promoting Good Governance”’,
held in cooperation with in four regions of Azerbaijan — Guba, Sheki, Ganja and Jalilabad,
with the support of the German Agency for International Cooperation (GlZ) country Office.
The events were attended by representatives of local state authorities and CSOs. The
expert-trainers of the Office of HRCA delivered presentations on good governance
standards and principles, the mandate of HRCA and its role in contributing to good
governance, rule of law, and in ensuring the right to access to information, on application
and review procedures, on the Ombudsman’s power to inquire on administrative offenses
in cases specified by law, as well as on the Ombudsman'’s activities in the field of business
and human rights. Furthermore, the trainings were an opportunity to highlight the
importance of strengthening effective cooperation between state bodies and CSOs, and
the importance of the role of the Ombudsman Institution in this respect. The trainings
allowed to collect and compile several recommendations made by participants on how to
improve the activities of their institutions and organisations in the concerned fields and on
how to strengthen cooperation with the Ombudsman Office in this context.

The outcomes of these joint training seminars were further discussed in a hybrid
roundtable held in Baku with the participation of representatives of government agencies,
courts, CSOs, international organizations, embassies, and foreign ombudsman institutions.

The HRCA continues to receive support from the State and to cooperate with international
organizations such as the Council of Europe (CoE) and United Nations bodies and



mechanisms on a variety of human rights issues including in the field of eliminating
discrimination, protection of child rights and protection of women's rights.

Independence and effectiveness of the NHRI

International accreditation status and SCA recommendations

The Human Rights Commissioner of Azerbaijan was downgraded from A to B status in
May 2018 (1).

The Sub-Committee on Accreditation (SCA) was of the view that the NHRI had not
adequately spoken out in a manner that effectively promotes protection for all human
rights, including in response to credible allegation of human rights violations having been
committed by government authorities. In doing so, the SCA deemed that the NHRI had
failed to demonstrate sufficient independence. Therefore, it took the view that the NHRI
was acting in a way that seriously compromised its compliance with the Paris Principles.

Moreover, while acknowledging that the NHRI had conveyed the SCA’s previous
recommendations on the selection and appointment process to relevant state authorities,
the SCA noted that there had been no developments in this regard since the previous
review. The SCA encouraged the NHRI to advocate for appropriate amendments to its
enabling law to ensure the selection and appointment process of the Ombudsperson is
sufficiently transparent and participatory.

ENNHRI has been in touch with the Azerbaijani NHRI to inform the institution of the
support it can give when following-up on the SCA recommendations.
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Regulatory framework

The NHRI has a constitutional basis and has the mandate to contribute to access to justice
for individuals, including through complaints handling and awareness-raising. The national
regulatory framework applicable to the institution has not changed since the 2021 report.

The HRCA has addressed relevant recommendations to State authorities in order to bring
the Constitutional Law on the Commissioner for Human Rights (Ombudsman) in line with
the Paris Principles, taking into account the recommendations of the SCA.
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Enabling and safe space

The HRCA considers that the relevant state authorities have good awareness of the NHRIs'
mandate, independence and role, and that the NHRI has adequate access to information
and to policy makers and is it involved in all stages of legislation and policy making with
human rights implications.

Measures are being taken to ensure the Office of the HRCA can effectively carry out its work.
The Constitutional Law on HRCA guarantees the effective and independent functioning of
the Ombudsman Institute. The national legislation also guarantees that the Office of HRCA
operates duly. According to the national legislation, any obstacles to the work of the HRCA
are prohibited.

The Ombudsman submits recommendations to the Parliament for adoption of laws for
more effective ensuring the human rights in the country on a regular basis. The Office of
HRCA closely cooperates with state authorities, sends recommendations in order to
increase the effectiveness of their work from the perspective of promotion and protection
of human rights.The addressees of the NHRI's recommendations are legally obliged to
provide a timely and reasoned reply. According to the Article 12 of the Constitutional Law,
while investigating the circumstances indicated in a complaint on human rights violation,
the HRCA has the right to receive necessary information, documents and materials, within
10 days, from any governmental and municipal body, and officials; to obtain court orders
(judgments) in force concerning criminal, civil and administrative cases, as well as cases the
proceedings in respect of which were terminated; and, during the investigation of a
complaint, to receive written explanations from officials. The HRCA has also the power to
address fact-finding requests to relevant bodies; such requests however may not be
addressed to a body or an official whose decision or act (omission) is the object of the
complaint. In addition, the HRCA may request relevant government bodies and
organizations to prepare an expert opinion; and may request to be received without delay
by heads and other officials of government and municipal bodies, commanders of military
units, the administration of police stations, temporary detention places, investigatory
isolators, penitentiary institutions military guardhouses, psychiatric institutions, detention
centers for illegal migrants as well as other places, which detained persons cannot leave on
their own will. In line with the Constitutional Law on the HRCA, the institution includes its
relevant recommendations in its annual report, which is submitted to the respective state
authorities as well as the parliament of the country.

The necessary measures to protect and support the NHRI, its head of institution and staff
against threats and harassment and any other forms of intimidation are in place.



Human rights defenders and civil society space

The HRCA considers that the situation as regards human rights defenders and civil society
space in Azerbaijan remains pleasing. In the reporting year, HRCA’s human rights
monitoring and reporting found no evidence of laws, measures or practices that could
negatively impact on civil society space and/or reduce human rights defenders’ activities,
or hinder civil society actors’ access to and involvement in law and policy making. As
mentioned above, the HRCA has continued to engage and cooperate with CSOs in matters
concerning good governance, rule of law and human rights.

Checks and balances

The HRCA considers that the functioning of checks and balances in the country remains
pleasant.

Trust amongst citizens and between citizens and the public administration

Ensuring the effective dialogue with citizens is one of the priorities of the Government.
Thus, a new Citizens Reception Centre of the Presidential Administration has started to
operate recently to raise the quality of civil servant-citizen relations, increase transparency
in the reception of citizens. Now citizens can call the Hotline 1111 to report their concerns.
Another innovation implemented at the centre is the possibility of holding live video
conferences with different regions of the country, which is very important in terms of
simplifying the access of people living in rural areas.

Functioning of the justice system

According to Article 1.6 of the Constitutional Law on the Ombudsman, the inspection of
the activity of judges of the Republic of Azerbaijan does not fall within the powers of the
Ombudsman. However, according to Article 1.9 of the relevant Constitutional Law, the
Ombudsman has the right to consider complaints about human rights violations related to
procrastination and delays of court proceedings, loss and late submission of documents
during court proceedings, as well as delays in the execution of court decisions.

Within its mandate under Article 1.9 of the Constitutional Law, the analysis of the
complaints received by HRCA revealed a number of issues concerning the functioning of
the justice system in the cases examined. These included, among others: the unreasonable
rejection of claims; the failure to send a copy of the court decision to the parties to the
case in a timely manner, thereby restricting the parties' right to appeal the decision to a
higher court; the unreasonable prolongation of court hearings and the prolongation of the
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proceedings by repeatedly postponing the trial; repeated delays in court proceedings, as
well as delays in scheduled forensic examinations; partial estimation of the facts and
evidence submitted to the court; the failure to take all necessary measures for the parties
to participate in the proceedings, making it impossible for the parties to prepare for or
participate in the proceedings; the failure to create conditions for the parties to express
their views during the process, and in some cases, the failure to ensure the principle of
equality of arms; dissatisfaction with court decisions and non-enforcement of decisions.

All these shortcomings were indicated in the 2021 Annual Report of the HRCA. An English
version of the Report will soon be made available.
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Role of the NHRI in contributing to the effective functioning of the justice system

Within its mandate, the HRCA investigated complaints regarding the violation of access to
justice and, as a follow-up, submitted appeals to the relevant judicial authorities and the
Judicial Legal Council. Complaints which did not fall within the competence of the HRCA
were answered by providing complainants with explanations of relevant law requirements.

On the basis of complaints addressed to HRCA about delays and their consequences, the
Ombudsman addressed inquiries to courts and other relevant bodies. The HRCA observed
that in some cases significant shortcomings were identified, and sometimes the relevant
authorities failed to answer to its inquiries on the merits.

Media freedom, pluralism and safety of journalists

In the reporting year, HRCA's human rights monitoring and reporting found no evidence
of laws, measures or practices that could restrict a free and pluralist media environment.

Corruption

In the reporting year, HRCA continued awareness raising activities for combating mal-
administration, promotion of good governance, Rule of Law. Moreover, complaints on
alleged corruption were investigated and relevant governmental bodies were addressed in
this regard.


https://ombudsman.az/az/view/pages/59

Impact of measures taken in response to COVID-19 on the national rule
of law environment

Most significant impacts of measures taken in response to the COVID-19 outbreak on
the rule of law and human rights protection

Though most of the restrictions imposed to curb the spread of the COVID-19 pandemic
have been phased out, some still remain, such as the prohibition to enter closed facilities
without a vaccination certificate and the closure of land borders with other countries.

The HRCA noted the growing number of orders for goods and services being provided
through mobile applications and other online systems, especially in the context of
restrictions imposed due to the COVID-19 pandemic. Therefore, the HRCA recommended
in its Annual report 2021 the development of modern mechanisms to monitor the respect
of consumers’ rights, assess challenges and concerns and inform actions to more
effectively ensure the respect of such rights.

As regards the rights of persons in detention, during its visits to temporary detention
facilities, the HRCA observed that the transfer of detainees to pre-trial detention facilities
and other facilities was not in compliance with the deadlines set by the law, as obtaining
responses to COVID-19 tests took up to a week. The Ombudsman expressed concern over
these shortcomings, encouraging authorities to take the measures necessary to ensure
that the results of COVID-19 tests performed on detainees be provided as soon as
possible, given the challenging circumstances and the ongoing pandemic.

Actions taken by the NHRI to promote and protect rule of law and human rights in
the crisis context

Since the first days of the special quarantine regime enforced in the country due to the
COVID-19 outbreak, the HRCA actively engaged in contributing to the fight against the
pandemic. The unified Call Centre 916 was created using modern information technologies
with a view to allowing citizens to effectively access the institution. This was a significant
effort made during the COVID-19 pandemic.

HRCA addressed a public appeal to state and local self-government bodies, officials, as
well as business entities to effectively implement the social and legal protection of persons
with disabilities in the context of the COVID-19 pandemic. Considering the evolution of the
COVID-19 epidemic, the HRCA appealed to the relevant authorities to issue statements in
relation to persons with disabilities, convicted mothers with many children who genuinely
regretted their actions and were rehabilitated and no longer pose a threat to society,
juveniles, those over the age of 60, and inmates with serious health problems while



considering the parole, based on the requirements as provided by the law, and the
principle of humanism.

HRCA also released various statements on the need to ensure respect of the rights of
vulnerable groups such as children and migrants. Such statements also reflected relevant
recommendations of the UN Special Rapporteurs.

Efforts by state authorities to mitigate challenges

In order to mitigate the challenges caused by the COVID-19 Pandemic, the government
implemented a number of social support measures, including: granting persons registered
as unemployed for a certain period of time with unemployed-related benefits; providing
financial support to entrepreneurs; providing tuition fees to full-time students from low-
income families belonging to the disadvantaged groups; providing persons whose
unemployment insurance payment had expired with a minimum of payouts; providing
financial support to persons suffering from gaps in vocational training; securing continued
financial support to persons with disabilities whose disability allowance had expired and to
children with limited learning capacities; applying increased reductions to the payment of
monthly fees for electricity consumption for the population.

Most important challenges due to COVID-19 for the NHRI's functioning

As mentioned above, although the physical reception of citizens in HRCA's offices had to
be suspended during the COVID-19 pandemic, the HRCA ensured its accessibility to
citizens through the creation of a dedicated hotline. In addition, the HRCA continued to
undertake visits to places of detention and other closed facilities.



Belarus

International accreditation status and SCA recommendations
At present, Belarus does not have an NHRI in place.

In 2014, an international workshop was organised on the establishment of an NHRI in
Belarus, at the initiative of the Council of Europe, and co-organised with UNICEF, OHCHR
and the Belarusian Ministry of Foreign Affairs. The workshop conclusions of the Ministry of
Foreign Affairs indicated ‘some doubts [...] concerning the effectiveness of functioning of
the NHRIs, in particular, possible duplication of the leverages available at governmental
disposal for the promotion and protection of human rights and lack of the efficient tools to
respond to most daunting problems within a society.” At the same time, it was indicated
that: 'The outcomes of the workshop will be taken into account for the elaboration of the
common ground position by all governmental bodies on the advisability of establishment
of a NHRI in Belarus'.

During its third Universal Periodic Review cycle, Belarus received 11 recommendations for
the establishment of an NHRI (1).

In 2021, the UN Special Rapporteur on the situation of human rights in Belarus reported
that the government has not taken concrete steps towards the establishment of a national
human rights institution and issued a recommendation in this regard.

ENNHRI stands ready to support the Belarusian government or any other relevant
stakeholder on how to proceed with the establishment of an NHRI in compliance with the
Paris Principles in the country.

References:

(1) https://documents-dds-
ny.un.org/doc/UNDOC/GEN/G21/000/13/PDF/G2100013.pdf?OpenElement

(2) https://documents-dds-
ny.un.org/doc/UNDOC/GEN/G21/101/82/PDF/G2110182.pdf?OpenElement



https://documents-dds-ny.un.org/doc/UNDOC/GEN/G21/000/13/PDF/G2100013.pdf?OpenElement
https://documents-dds-ny.un.org/doc/UNDOC/GEN/G21/000/13/PDF/G2100013.pdf?OpenElement
https://documents-dds-ny.un.org/doc/UNDOC/GEN/G21/101/82/PDF/G2110182.pdf?OpenElement
https://documents-dds-ny.un.org/doc/UNDOC/GEN/G21/101/82/PDF/G2110182.pdf?OpenElement

Belgium

Federal Institute for the protection and promotion of Human Rights (FIRM-
IFDH), Interfederal Centre for Equal Opportunities and Opposition to Racism
(Unia), Federal Migration Centre (Myria) and Combat Poverty, Insecurity and
Social Exclusion Service

This report was written by four ENNHRI member institutions: the Federal Institute for the
protection and promotion of Human Rights (FIRM-IFDH), the Interfederal Centre for Equal
Opportunities and Opposition to Racism (Unia), the Federal Migration Centre (Myria) and
the Combat Poverty, Insecurity and Social Exclusion Service. The report was coordinated by
FIRM-IFDH, and the latter is responsible for any editorial errors contained therein.

Furthermore, the four author institutions would like to point out that this report is
incomplete: some elements relevant to the evaluation of the rule of law in Belgium are not
mentioned, generally because the institutions have not had the opportunity to deal with
this issue in recent months. The report therefore reflects the work of the institutions better
than it provides a complete view of the strength of the rule of law in Belgium.

Impact of 2021 rule of law reporting

Follow-up by State authorities

Similarly to what happened in 2020, the federal advisory committee on European issues of
the Belgian engaged in a national dialogue on rule of law with Commissioner Reynders on
13th December 2021. To the best of our knowledge, there was no other action or initiative.
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NHRI's Recommendations to National and European policy makers
The institutions recommend the competent authorities to:

e Bring together the institutions and national authorities responsible for the follow-up
of the Commission's rule of law report to help increase the impact of the annual
rule of law reporting

e Organize an audition of the institutions by Parliament about the rule of law report
Independence and effectiveness of the NHRI

International accreditation status and SCA recommendations

At present, Unia is the only accredited institution in Belgium, currently holding a B-status.
Myria and the Combat Poverty Service (also ENNHRI members) are not accredited, due to
their restricted human rights mandate. FIRM/IFDH is also not yet accredited. However, all
ENNHRI members work collaboratively to promote and protect human rights in Belgium.

Unia is effectively the successor to the Centre for Equal Opportunities and Opposition to
Racism (‘the Centre’) which was officially created by an Act of Parliament of 15 February
1993 as an independent public body initially dedicated to the opposition to racism and the
promotion of equal opportunities. The Centre for Equal Opportunities and Opposition to
Racism was given B status in 1999, confirmed by a reaccreditation in March 2010. The
interfederalisation of the Centre for Equal Opportunities in July 2012 prompted institutional
change that resulted in the creation of two distinct juridical entities, Unia and Myria and
the status associated with the parent institution was lost. Consequently, Unia and Myria
decided to conclude a cooperation agreement. When Unia submitted a new request for
accreditation in 2017, its statement of compliance referenced and took into account this
cooperation agreement.

Unia was accredited with B-status in May 2018. During its accreditation, the SCA noted that
Unia interprets its mandate broadly and undertakes a range of activities to promote all
human rights, both on their own and in cooperation with other human rights bodies in
Belgium. Yet, the SCA encouraged Unia to advocate for appropriate amendments to its
enabling law to vest it with the mandate to promote and protect all human rights. In
addition, the SCA put forward recommendations regarding the need for protection from
criminal and civil liability for official actions and decisions undertaken in good faith, the
selection and appointment of members of the decision-making body, and the need to
ensure that the decision-making body includes full-time members. Unia has informed the
SCA, after the accreditation, that this last recommendation can be a difficult observation to
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address, and clarified the role, standards and functions of Unia’s Interfederal Management
Board.

FIRM-IFDH was created in 2019 with the aim of establishing an A-status NHRI in Belgium
and will apply for accreditation as soon as possible. FIRM-IFDH has a human rights
mandate limited to federal matters that are not covered by pre-existing bodies active in
the field of human rights. However, to cover human rights issues as broadly as possible,
FIRM-IFDH works in collaboration or in complementarity with other public institutions,
both at the federal and the regional level.

In September 2019, the Flemish Government has announced its intention to cease its
cooperation agreement with Unia, which is valid until March 2023. Since then, the Flemish
Government has put forward an initiative for creating the Flemish Institute for Human
Rights. In December 2021, the Flemish Government endorsed a preliminary draft decree
providing the framework for the establishment of the new institution. The Flemish
Government expressed the intention that the new Institute would comply with the UN
Paris Principles and eventually seek to be accredited with A-status. In response to these
developments, ENNHRI published a statement clarifying the applicable international
standards. In line with the definition of an NHRI in the GANHRI Statute, no sub-national or
regional institutions are accredited as NHRIs, the only historical exception being the United
Kingdom. ENNHRI continues to provide its advice to Belgian authorities regarding the
applicable international standards and the prospect of the establishment of an NHRI in full
compliance with the Paris Principles in Belgium.
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Regulatory framework

FIRM-IFDH

The national regulatory framework applicable to the institution has not changed since
2021.
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FIRM-IFDH has no constitutional basis. While the institution does not handle individual
complaints and does not provide legal assistance to individuals, it has the power to
conduct strategic litigation before courts as well as awareness raising initiatives. FIRM-IFDH
is also entrusted a general mandate to issue advices and reports on, monitor the respect of
and promote human rights, including with regards to access to justice. Mandate includes
follow-up on the decisions and recommendations of international courts and mechanisms,
including on access to justice.

FIRM-IFDH believes its regulatory framework should be strengthened. As FIRM-IFDH is
only competent for matters within the mandate of the federal authorities, there currently is
no human rights institution with overall competence over human rights issues for the
matters under the mandate of the Belgian federated entities (Communities and Regions).
This is notwithstanding the mandate of institutions, which currently have an interfederal
mandate, such as Unia and the Combat Poverty Service, and the mandate of regional
human rights institutions, such as the commissioners for children’s rights. The mandate of
these institutions being limited to specific human rights issues, this leave important gaps in
the protection of human rights. The federal government announced its intention to
expand FIRM-IFDH's mandate to issues under the competence of the Belgian federated
entities (the so-called ‘interfederalisation” of FIRM-IFDH's mandate). This can be done by
adopting a cooperation agreement between the federal state and federated entities, but
no steps have been taken toward this end. On the contrary, the Flemish community is in
the process of establishing a Flemish Human Rights Institute. While the process and details
remain unclear for now, this may fill the above-mentioned gap at the Flemish level, but
could also cause more delay and further complexify the situation. At the level of the
French- and German-speaking Communities and Regions, no steps have been taken in any
direction so far.

The federal government also stated it would give FIRM-IFDH the mandate to handle
individual complaints. If granted, it would require increasing significantly FIRM-IFDH's
budget. No steps have been taken in 2021 toward this end.
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Unia

Unia is an independent interfederal public body and the former federal Centre for Equal
Opportunities and Opposition to Racism. A cooperation agreement between and
undersigned by the Federal government and the governments of the Regions and the
Communities extended to cover the competencies of the Regions and Communities in
addition to federal competences. This agreement opened up new opportunities for
dialogue and collaboration between the government and civil society at different levels
and in different parts of the country.

The national regulatory framework applicable to the institution has not changed since
2021.

Unia has no constitutional basis but has a legal basis through a cooperation agreement
between the communities, the regions and the federal State. This cooperation agreement
has the same rank as a law within the pyramid of norms.

The NHRI has the mandate to contribute to access to justice for individuals, including
through complaints handling, strategic litigation before courts, providing legal assistance
to individuals, conducting awareness raising initiatives and being granted the power to
access and monitor prisons through its mandate under the Convention on the Rights of
Persons with Disabilities (CRPD).

Unia believes its regulatory framework should be strengthened. Unia was recognized as a
National Institution for the protection of Human Rights, B status, by the competent
international bodies?. And if NHRIs, when they act as equality bodies, are to make a
difference in the fight against discrimination, they must have investigation powers when
allegations of discrimination are made, including the creation of an obligation to receive
an answer to questions submitted by the NHRI, and to receive any useful document while
respecting the provisions relating to privacy.
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The Combat Poverty, Insecurity and Social Exclusion Service

The Combat Poverty Service is a non-accredited, interfederal, institution that covers federal
and regional fields of competence in Belgium. It approaches poverty and its eradication on
the basis of different human rights and submits parallel reports to UN treaty bodies. The
Service works together with Unia, Myria and the Federal Institute for the Protection and
Promotion of Human Rights (also ENNHRI members) to promote and protect human
rights in Belgium. It is also a member of the Human Rights Platform, where different
human rights institutions meet every month. There have been no changes in the
regulatory framework applicable to the Combat Poverty Service in the past year.
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Myria

Myria, the Federal Migration Centre, is an independent, non-accredited, federal body. It
analyses migration, defends the rights of foreigners and combats human smuggling and
trafficking. Myria promotes public policies based on evidence and human rights.

There have been no changes in the regulatory framework applicable to Myria in the past
year.
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Enabling and safe space

Overall, institutions generally have a satisfactory framework in Belgium which enables them
to carry out their tasks. However, a number of changes are required to strengthen their
effectiveness and independence, and the creation of new regional institutions raises some
concerns.
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Federal Institute for the Protection and Promotion of Human Rights (FIRM-IFDH).

FIRM-IFDH only became operational in February 2021. We have had introductory meetings
with all relevant Parliamentary commissions and political groups, several relevant
administrations and public institutions. So far, there seems to be a good understanding of
our mandate, role and independence.

FIRM-IFDH is being invited on a regular basis to issue advisory opinions on draft
legislation. In addition, FIRM-IFDH has issued advisory opinions of its own initiative, which
has been welcomed by Parliament. At this stage, FIRM-IFDH is not automatically called
upon by Parliament on relevant legislation pertaining to human rights. This can be
explained by the relative newness of FIRM-IFDH, but remains nevertheless a point of
attention. FIRM-IFDH has not been involved yet in any process of policy development.
Therefore, FIRM-IFDH will continue and further develop its advocacy and awareness-
raising activities, as to be on the radar of Parliament and policy makers on a permanent
basis.

There is no legal obligation to provide a response to FIRM-IFDHs recommendations or to
consider FIRM-IFDH's advisory opinions. There is no obligation for Parliament to organize
a public hearing on FIRM-IFDH'’s annual report or its recommendations.

As regards measures to protect and support the institution, heads of institution and staff
against threats and harassment and other forms of intimidation, board members and staff
have been granted immunity by law and cannot be held accountable under civil or criminal
law for any decisions, acts or activities within the limits of their mandate.

In particular, FIRM-IFDH draws attention to three elements:

1. Mandate: FIRM-IFDH's mandate is limited to matters under federal competence
and to residuary matters for which no other independent public institution is
competent for. In order to cover human rights issues as broadly as possible, FIRM-
IFDH works in collaboration or in complementarity with other public institutions,
such as Unia, Myria, the Combat Poverty Service, the Central Monitoring Council for
Prisons, etc. In addition, the announced creation of a Flemish Human Rights
institute, which — in the absence of any institution with an overall mandate to
protect human rights on matters under the competences of the Flemish community
and region — is a positive development, risks to further complicate the promised
'interfederalisation’ of FIRM-IFDH's mandate. In addition, it will create more
complexity for citizen’s who deal with human rights issues which would be partly
under the mandate of FIRM-IFDH and partly under the mandate of the new Flemish
institute.



2. Independence: FIRM-IFDH's independence is well established and guaranteed by
law. Yet, a point of attention is the ongoing exercise of Parliament to create more
synergy between the various public institutions created by Parliament, in view of
centralising certain support services (e.g. IT, translations, accountancy, printing
services, HR processes, reception services...). FIRM-IFDH has recently sent a position
paper to Parliament drawing attention to the fact that this exercise, if taken too far,
may affect FIRM-IFDH'’s independence under the Paris Principles, with reference to
the SCA-GANHRI general observations. It notably highlighted the need to ensure
the independence of the shared service centre from Parliament and also
emphasized the need for FIRM-IFDH to retain its independence with respect to the
recruitment of future staff. Finally, it stressed the need to make sure that proposed
new staff regulations respect the independence and freedom of expression of
FIRM-IFDH's staff.

3. Mandatory response to recommendations: there is currently no legal obligation
to respond to FIRM-IFDH's recommendations or to consider its advisory opinions,
nor an obligation for Parliament to have a public hearing on its annual report and
recommendations. Such an obligation was proposed by the recent
Recommendation 2021/1 of the Committee of Ministers of the Council of Europe on
NHRIs, but does not exist as such in the Paris Principles.

Unia also advised stakeholders and the Flemish government relating to the creation of a
new human rights institution in Flanders, following the Flemish government’s decision to
withdraw from Unia in 2023. The current proposal of legal framework for the new Flemish
institution does not fully respect the standstill principle. Indeed, contrary to Unia, the
Flemish institution would not be allowed to litigate before courts. This would lead to a
diminished protection for the victims of human rights abuse.

Unia (Interfederal Centre for Equal Opportunities and Opposition to Racism)

Although the authorities are generally well informed of Unia's interfederal mandate, role
and independence, the multiplicity of human rights institutions in Belgium contributes to
the confusion of the message. The creation of a new institution intended to be the
regional human rights institution in Flanders in 2023 (for regional competences) may
further increase the complexity of the Belgian institutional landscape and access to justice
for victims of human rights abuse.

Unia is regularly invited to take part in different parliamentary assemblies and is sometimes
consulted by the ministerial cabinets regarding draft legislation. For example, in 2021, Unia
presented its annual report to the Federal Parliament and exchanged with the MPs on

different topics, was auditioned on the socio-economic impact of migration, on a draft law
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banning nazi symbols as well as on a draft law on the prohibition of anti-democratic
groups.

Unia’s recommendations are generally taken into account, although not always in a timely
nor a systematic manner. There are no measures or practices in place in Belgium to ensure
timely and reasoned response to Unia’s recommendations.

As regards measures to protect and support the institution, heads of institution and staff
against threats and harassment and other forms of intimidation, there is no functional
immunity from threats, pressure or coercion guaranteed, even for persons in managerial or
supervisory positions, for acts related to the exercise of their mandate. Such functional
immunity should be introduced in the legislation.
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NHRI's recommendations to national and regional authorities

e Persons in managerial or supervisory positions in the Equality body and public
independent human rights institutions that do not yet benefit from it, for acts
related to the exercise of their mandate, to protect them from threats, pressure or
coercion.

e Create an obligation to index the budget of the Equality body and public
independent human rights institutions that do not yet benefit from it, in line with
changes in the cost of living (particularly wages). Create an obligation to
accompany any new mission or mandate given to the NHRI and the Equality Body
by a recurrent and sufficiently large additional budget to ensure its effectiveness.

Human rights defenders and civil society space

Human rights defenders in Belgium generally have a good level of protection against
threats, violence and intimidation. Civil society is generally strong, with some specific
concerns with apparent financial retaliations against some organizations. However, there
are some specific areas of concern, such as the impact on civic space and rights defenders
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of measures taken in the context of the fight against terrorism or the banning of
associations considered undemocratic.

Laws and practices negatively impacting on civil society space and/or on human
rights defenders’ activities

In June 2021, FIRM-IFDH commented on three law proposals aimed at prohibiting and
allowing the dissolution of certain groups and organizations formed for the purpose of
inciting hatred, violence or discrimination. These proposals also meant to allow sanctioning
those who set up, assist or are members of such organizations. While FIRM-IFDH
welcomed the legislator's continued commitment to combating organizations that incite
hatred, discrimination and violence, it noted that the current legal framework was sufficient
to that end. It further stressed that alternative sanctions to the dissolution constituted
more proportionate sanctions, less likely to impact the right of association. FIRM-IFDH also
emphasized that any dissolution of an association or a group should be decided by the
judiciary and not by the executive. Unia was likewise auditioned on this same issue.

In its report to the UN the Committee against torture, FIRM-IFDH criticized the use of the
concepts of “radicalism” and “radicalization” by Belgian authorities to preventively manage
the terrorist threat. It highlighted the increasing tendency to use vague and ill-defined
concepts in order to justify i.a. bans on working in certain sensitive areas, refusals to grant
Belgian nationality, the closure of establishments by communal authorities, refusal to issue
a Belgian passport or travel document, revocation of a residence permit as well as
expulsion of foreigners from Belgian territory. FIRM-IFDH found that, while there exists no
legal definition of the concepts of “radicalism” and “radicalization”, Belgian authorities
nonetheless relied on working definitions given by the National taskforce coordinated by
the Coordination Unit for Threat Analysis, which lack precision, notably describing
radicalism as “the willingness to accept the most extreme consequence of an opinion and
to follow it up with action”. This finding was taken up by the Committee against torture in
its August 2021 concluding observations on the fourth periodic report of Belgium. They
had also previously been made by the Special Rapporteur on the promotion and
protection of human rights and fundamental freedoms while countering terrorism. FIRM-
IFDH considers that the use of imprecise concepts such as “radicalism” and “radicalization”

can have a deterrent effect and prevent speech on some topics deemed too sensitive by
the authorities, as well as incite individuals not to associate to discuss those issues, thus
limiting disproportionately freedom of expression and association. This is especially the
case as parliament members have labelled groups of individuals or civil society
organisations as “radical” in the context of discussions on the aforementioned law
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proposals aimed at prohibiting and allowing the dissolution of certain groups and
organizations formed for the purpose of inciting hatred, violence or discrimination.
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NHRI's role in promoting and protecting civil society space and human rights
defenders

FIRM-IFDH has not yet produced a general report on the issue of "Defend the human
rights defenders". This is one of its priorities for 2022.

Unia is a member of ENNHRI and of Equinet. Both organisations regularly invite their
members to join actions in support of threatened NHRIs and equality bodies, including
threats and actions taken against their staff. Unia contributed by sending letters and
sensibilising Belgian national authorities to situations arising in third countries. FIRM-IFDH,
Myria and the Combat Poverty Service also took part in some of those actions, including
sensibilising the government on supporting the Afghan Independent Human Rights
Commission following the Taliban takeover of Afghanistan.
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Checks and balances

Checks and balances are historically strong in Belgium. However, several worrying trends
show a weakening of these checks and balances, notably due to a lack of respect for
judicial decisions, in particular European ones, insufficient execution of certain judgments,
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and an important conflict of interest within the Data Protection Authority. These issues
have arisen in relation to three specific areas: migrants' rights, to access to information and
to the independence of human rights public institutions.

Migrants’ rights

Myria notes several problems relating to access to information and judicial review for
foreigners. These include:

1. Persistent problems with information to access international protection. Myria
notes that the Belgian regulation does not comply with the obligation to inform and
relay an asylum application addressed to an incompetent authority (police,
magistrate...), contrary to the case law of the ECJ (25 June 2020, VL v. ministerio
fiscal). In Belgium, the incompetent authority to which an asylum application is
submitted is not obliged to transmit this application to the Office des Etrangers.
There is a lack of training to make these authorities, the police, prosecutors and
magistrates, aware of the dual obligation (information and transmission of the
application to the Office des Etrangers) under EU law.

2. No automatic suspensive appeal for foreigners at risk of refoulement (Article 19
Charter). The Belgian procedure does not provide for an appeal with suspensive
effect ipso jure against a return or removal decision for foreigners who claim a
serious risk of ill-treatment in the country of origin, residence or transit, despite two
judgments of the ECJ (B. v. CPAS de Liege, § 46; LM v. CPAS de Seraing, § 35, both
from 30 September 2020). As soon as a foreigner invokes a grievance which is not
manifestly ill-founded, the appeal lodged must be fully suspensive. It is up to the
legislator to reform the law in this sense, and to the courts to leave the legislation
unapplied pending the legislative amendment (B. v. CPAS de Liege, § 57).

3. Refusal to refer questions to the ECJ for a preliminary ruling. In a judgment of
23 December 2020, the Court of Cassation refused to refer a preliminary question
to the ECJ on the compatibility of the Belgian procedure for appealing against a
decision to detain a foreigner administratively with European standards. This
decision is also concerning because it appears to be contrary to the Sagawat
judgment of the ECtHR (8§72-73).

Freedom of access to information

Access to public information is generally not a problem for researchers in Belgium.
However, a researcher recently raised awareness on difficulties encountered to receive
information about the functioning of a data warehouse called "OASIS". OASIS is a data
warehouse for social security, operational since 2005, that is also used to profile individuals
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in order to fight social fraud. In a recent scientific paper, Elise Degrave, an academic
specialised in information technology law, reports that she was denied access to
information about OASIS. Moreover, she underlines that the legal framework for OASIS
was missing between 2004 and 2018. A legal provision was introduced in 2018, but still
lacks clarity and specificity.

Independence of public institutions:

In February 2021, after writing to the Parliament, two directors of the Data Protection
Authority (Alexandra Jaspar and Charlotte Dereppe) sent a letter to the European
Commission about conflicts of interests on the part of some members of their institution.
On 9 June 2021, a letter of formal notice was sent to Belgium by the Commission.
Following a lack of appropriate response and the retention of the members found in
conflict of interests, a reasoned opinion was sent to Belgium on 12 November 2021.

This conflict of interests remains to be unsolved. Instead, a parliamentary working group
was tasked to investigate serious misconduct of some of the five directors, including the
two whistle blowers. This investigation do not cover all the persons for which a conflict of
interest had been flagged. The two whistle blowers have denounced harassment and
bullying measures, and Alexandra Jaspar resigned from her position on 8 December 2021.

Furthermore, a law proposal “amending the law of 3 December 2017 establishing the Data
Protection Authority (...)" was submitted to the Parliament on 26 November 2021, creating
an “"Advisory Board". Several actors within the Belgian civil society have raised concerns
that some or all of the members whose independence is being questioned could be
offered a position in the Advisory Board.
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connaissances pour garantir I'indépendance de ses membres:
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Trust amongst citizens and between citizens and the public administration

In its role of handling complaints, Unia has received many reports of distrust or at least a
certain distance from decisions taken by public authorities, including, sometimes, as
regards the scientific findings on which such decisions are based, in particular in the
context of the ongoing public health crisis. Unia has been addressed questions and has
been involved in debates that show the difficulty of finding a democratic compromise in
which divergent points of view are not excluded. In particular, the implementation of the
Covid Safe Ticket has polarised our society. The introduction of this instrument has led to
an important increase of complaints: between 21 August and 15 October 2021, an initial
count of complaints about the pandemic and the Covid Safe Ticket had reached 1,255
(almost half of the 2,357 complaints received during the same period). While it is true that
it has been an opportunity for those who already held radical views to find a sympathetic
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ear with many, the communication and implementation of these measures by the
authorities have also contributed to this effect.
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NHRIs as part of the system of checks and balances

In 2021, FIRM-IFDH and Unia have undertaken actions to contributing to a healthy and
effective system of checks and balances in Belgium. Furthermore, Unia litigated before
courts and cooperates with regional actors on a regular basis. Examples of such initiatives
are outlined in the paragraphs which follow.

In an advisory opinion(1) to the Belgian parliament, FIRM-IFDH strongly emphasized the
need for more transparency in the use of artificial intelligence (Al) and algorithmic systems
by public authorities, including modifying legislation in order to allow human rights
defenders and civil society to effectively scrutinize the use of Al by the authorities and its
impact on the enjoyment of human rights. Transparency on how those tools are
developed and used is of paramount importance to ensuring respect for the rule of law
and access to information by civil society. It is also of the utmost importance to ensure the
capacity of the judiciary to provide redress in situations where the rights of individuals may
have been breached by the actions of authorities using these systems. In order to achieve
this transparency, FIRM-IFDH suggested the creation of a registry inventorying the uses of
Al and algorithmic systems, how they were created, and the safeguards adopted to ensure
they don't contribute to human rights violations.

In another opinion (2), FIRM-IFDH highlighted the need to ensure the existence of effective
remedy when a citizen is denied access to administrative documents. It stressed the
importance of the right of access to information as part of a wider approach to effective
checks and balances. In yet another opinion (3), FIRM-IFDH stressed the importance to
notify individuals who have been subjected to surveillance measures by security and
intelligence services, as a necessary precondition to an effective remedy for the persons
affected by those measures.

FIRM-IFDH has also developed a systematic practice of monitoring the execution of
judgments of the ECtHR against Belgium. In this way, FIRM-IFDH has made numerous
bilateral contacts to evaluate respect for the right to an effective remedy, access to justice
or the right to free elections. More importantly, FIRM-IFDH, in collaboration with the
Conseil central de surveillance peénitentiaire (CCSP-CTRG)(4), sent a Rule 9 communication
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to the Council of Europe criticising the execution of the Clasens and Detry judgments, with
regard to the prevention of torture and inhuman and degrading treatment in prison.
Another Rule 9 communication on the detention of foreigners, drafted with Myria, is
currently being finalized. A similar implementation monitoring process has also been put in
place for decisions of the European Committee of Social Rights (ECSR). FIRM-IFDH
reported to the Committee (5) in June 2021 on the lack of follow-up to Belgium'’s
condemnation by the Committee for tolerating corporal punishment of children.

Likewise, Unia submitted a communication under Rule 9.2 to the Committee of Ministers
for the follow-up of the implementation of the case L.B. v. Belgium(6), which concerns the
7 years-long detention of a man suffering from mental health problems in psychiatric
wings of prisons. Unia also submitted third parties interventions to the ECSR, as in the
collective complaint n®141/2017 (FIDH et Inclusion Europe c. Belgique). The Committee
ruled that Belgium does not comply to the Charter when it comes to inclusion of children
with intellectual disabilities in the school system. Unia was also auditioned on numerous
occasions by Parliament, among which by the Interior's Commission regarding three bills
related to groups that incite to discrimination, hatred or violence(7).
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(6) Unia, Intellectual disability and school inclusion: Belgium again condemned by the
European Committee of Social Rights: https://www.unia.be/en/articles/intellectual-
disability-and-school-inclusion-belgium-again-condemned-by-the-european-

committee-of-s

(7) Unia’s audition of 6 July 2021 on three bills forbidding groups that incite to
discrimination, hatred or violence:
http://www.lachambre.be/media/index.html?lanqguage=fr&sid=55U1985&fbclid=IwA
R21LyUSKWX4OLpvSpb-9GA7 PPc4zAXR-fZG09G4fBOI99AZRvzL-Dykso

Functioning of the justice system

The Belgian judicial system continues to function well, and several ambitious reforms have
been announced in 2021 or have started to be implemented. However, the multiple
condemnations of Belgium by the European Court of Human Rights in the Bell Group
remain unexecuted, almost 20 years after the first conviction. Several issues regarding
respect of migrants’ rights are also outstanding.

Right to an effective remedy and a fair trial in relation to migrants’ rights

Effective remedy to guarantee the right to reception for applicants for international
protection

Since October 2021, dozens of asylum seekers have found themselves without the
possibility of registering their application and without access to the reception to which
they are entitled on the basis of the law and the Reception Directive (2013/33/EU). Those
migrants receive little information about the possibilities of judicial review. The Brussels
Labour Tribunal has rejected some appeals due to the absence of Annex 26, the document
proving the registration of the application for international protection (see, i.e., judgments
of 10 December 2021 and 26 November 2021). However, the impossibility of access to the
administrative premises of the Arrival Centre prevented the migrants from obtaining this
document. This case law appears to be contrary to EU law, which guarantees the right to

reception without any particular formality (see VL v. ministerio fiscal, 25 June 2020, § 92
and fol.). Failure to provide a judicial remedy has consequences for access to reception
and international protection itself.

Signature of a waiver of appeal or court order by foreigners at the border without full
information

Myria has encountered situations where detained foreign nationals sign voluntary return
documents that explicitly state a waiver of appeal or court order. These documents are
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rarely signed in the presence of a professional interpreter and the foreigner is sometimes
unable to discuss them with his or her lawyer. Belgium has already been condemned twice
by the ECtHR for a return considered as "voluntary" by the authorities, deemed contrary to
Article 3 ECrHR (M.A. v. Belgium, 27 October 2020, §§ 26-31, §§ 60-61; M.S. v. Belgium, 31
January 2012, 8§ 120-125). In M.A., such a document was signed without an interpreter and
without prior consultation with a lawyer and, according to the applicant, under the threat
of an uniformed man stating that a sedative would be administered to him if he refused,
despite the fact that a prohibition on his deportation had been issued by the court of first
instance (see § 28).

Insufficient information for foreigners at the border on their right to international
protection and effective remedy

Myria is concerned by the insufficient transposition of Article 8 of the Procedure Directive
by Belgium and the difficult access to information, to an interpreter and to legal aid for
foreigners intercepted by the border police, including when they are potential applicants
for international protection or victims of human trafficking. Its recommendations for a
harmonised procedure for detecting and informing vulnerable groups at all Belgian border

points and the integration of this procedure into training for all police officers involved
remains relevant. Furthermore, the practical tool of the European Agency for Fundamental
Rights presenting 10 principles to be respected by border guards remains too rarely used
in Belgium.

Wearing of religious symbols in courts

In 2018, a Muslim woman appealed to the ECrHR after she was denied access to a court
hearing because she was wearing a headscarf. The judge had applied the Judicial Code to
the letter: the person attending the hearing must be "uncovered, respectful and silent".
This potentially included various religious symbols, as well as head coverings for medical
reasons. Belgium was condemned by the ECrHR, which considered that this practice
violated freedom of religion. The Minister of Justice at the time did not want to amend the
Judicial Code and merely sent a circular to the courts and tribunals to draw their attention
to Belgium's conviction.

However, Unia kept receiving complaints about courts in Belgium that refused access to
court for wearing a headscarf. Unia addressed two communications to the Department of
the Execution of Judgments of the ECrHR in March 2019 and in March 2020. Belgium has
now amended article 759 of the Judicial Code, removing the words “uncovered”.
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Access to justice for underprivileged people

Given that in recent years a number of regulatory changes have increased the barriers to
accessing justice, the Combat Poverty Service keeps pointing out the difficult access to
justice for people with a low income and asks an evaluation of these measures, based in
part on its Biennial Report 'Sustainability and Poverty'. Partly based on advice from the
Combat Poverty Service, second-line legal assistance was made accessible to more people
by raising the lower financial threshold necessary for claiming it. This is thus made
progressively more accessible each year. In 2021 as well, the lower limit was increased by
100 euros for a single person.

Magistrates’ view on poverty

For the sixth time, The Combat Poverty Service organized a reflection day about
magistrates' views on poverty, in collaboration with the Institut de Formation Judiciaire
(Institute for Judicial Training). During this reflection day, magistrates and magistrates to
be, as well as social organizations, exchange views on the effectiveness of the exercise of
human rights in poverty situations and practices of cooperation.
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NHRI's recommendations to national and regional authorities

The Combat Poverty Service recommends to improve financial access to justice for people
living in poverty, including by:

e evaluating the application of the legislation to legal protection insurance;
e reducing the financial thresholds (registration fees, VAT on lawyers' fees, etc.;

e evaluating the system of second line legal aid and its accessibility (financial access
thresholds, administrative charges incumbent on lawyers and plaintiffs, creation of
lawyers' practices specializing in legal aid, etc.).

Media freedom, pluralism and safety of journalists

The Brussels Criminal Court handed down a judgment on 13 April 2021 in the case Djunga
and unambiguously condemned the dissemination of hate messages online. In September
2018, Cecile Djunga, a journalist of the public television (RTBF), published a video on social
networks in which she expressed her suffering following the racist messages she had been
the target of since the beginning of her career. In reaction to this video, several hate
messages were sent to her and her employer. The investigation identified the author of
one of these messages with particularly hateful and threatening content: "[...] Africa will
always welcome you with open arms if you find Belgium so unbearable! If you were to be
attacked (hopefully fatally) | would not denounce your attacker | would congratulate him
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or her!”. This was not the first time that the author had expressed himself in this way. He
was therefore prosecuted both for his remarks against Cécile Djunga and for other
publications with racist and antisemitic content.

Belgium is ranked 11 in the 2021 World Press Freedom Index.
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Corruption

The Belgian government had until 17 December 2021 to transpose Directive 2019/1937 on
the protection of whistle blowers. Unfortunately, this deadline has not been met by the
federal government nor any of the federated entities. This situation is not unique in
Europe, but it is all the more regrettable that there is currently no legislation that
sufficiently protects whistle blowers in Belgium, especially in the private sector. FIRM-IFDH
has had the opportunity to discuss the transposition of this directive with the federal
government, the competent authorities and several partners during the last months of
2021. In its exchanges with the federal government FIRM-IFDH has called for a set of
measures to improve the support and protection of whistle blowers, with a focus on an
integral approach to whistle blower support measures. Furthermore, FIRM-IFDH advocated
that an independent monitoring of whistle blowers protection should be included in the
transposition of the directive to periodically assess the quality of their protection in
Belgium. This matter will require sustained examination in the coming months by human
rights institutions.

Impact of measures taken in response to COVID-19 on the national rule
of law environment

The adoption of the Pandemic Act is a step forward in rule of law terms, since it provides
for a legal framework that is better tailored to addressing an epidemic outbreak. Concerns
however remain regarding the phasing out of COVID-19 measures and their short- and
long-term impact on vulnerable groups.
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Emergency regimes and related measures

In early 2021, following criticism of its reliance on the 2007 Act on Civic Safety to adopt
measures to address the pandemic, the Government introduced a bill in parliament
specifically designed to provide a more appropriate legal basis for emergency measures in
the context of an epidemic outbreak. FIRM-IFDH submitted an advisory opinion on this bill
to parliament, which was partly taken into account in the Act of 14 August 2021 concerning
measures of administrative police during an epidemic emergency (‘Pandemic Act’) .

The evaluation of the Pandemic Act by NHRIs is mixed. The Pandemic Act provides a more
appropriate legal basis for the COVID-19 measures, and, accordingly, is a major step
forward. In addition, the Pandemic Act contains important safeguards against abuse of
emergency powers. The Pandemic Act was ‘activated’ for the first time by the Royal Decree
of 28 October 2021 declaring an epidemic emergency, to enable the government to take
the necessary measures to deal with the 2021 fall/winter wave. Recommendations on the
need for a stronger parliamentary oversight regarding the measures themselves were not
taken into account. As a result, a strong concentration of power regarding the emergency
measures remains at the executive level.

Overall, the use of measures complying with rule of law standards increased in 2021. Some
concerning measures were abandoned, such as the use of local administrative sanctions in
preference to criminal enforcement measures, with very different implementation from one
region to another. This gave rise to many questions in terms of equality, proportionality
and legal remedies. The use of local administrative sanctions seems fortunately to have
been abandoned in the more recent management of the pandemic. On the other hand,
the use of FAQs to communicate sanitary measures, albeit less frequent than in 2020,
remained concerning and led to confusion since they could be stricter or broader than the
actual rules.

From October 2020 onwards early May 2021, strict measures were in place, including a
curfew, limitations to the number of people one could meet at home or outside, closures
of businesses (cultural venues, bars, restaurants, nightlife, ...). Between May 2021 and
September 2021, most of these emergency measures were gradually lifted.

The government introduced the so-called Covid Safe Ticket (CST), for which a legal basis
was created by the Cooperation Agreement of 14 July 2021. The CST allows to limit access
to particular venues (e.g. bars, restaurants, ...) to persons either fully vaccinated, recovered
or recently tested, but gave rise to concerns about the duration and the scope of the
measures, as well as its impact on social cohesion. FIRM-IFDH considers the CST system in
its present form to be compatible with human rights standards. FIRM-IFDH however
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invited the relevant authorities to periodically evaluate the proportionality of this measure,
considering that restrictions on the social life of the unvaccinated could become
disproportionate if the CST system is maintained for too long. At present the Government
has not yet indicated a tentative end date for the system. Furthermore, Unia received
reports of persons whose Covid Safe Ticket was required outside the legal scope of the
measure (employment, health cares, schools, etc.). In particular, Unia has received several
reports of refusal of care to unvaccinated people. Remedies for refusal of access to health
care are not very transparent and difficult to implement, impacting the right to health care,
especially for the most vulnerable.

Since November 2021, stricter measures have been adopted once again, to address the
fourth COVID-19 wave, including the reintroduction of mandatory teleworking where
possible, and limitations on activities. To anticipate a fifth COVID-19 wave, cultural venues
and movie theatres were again closed altogether in December 2021. However, this
measure was withdrawn after a successful challenge before the Council of State.

More generally, access to services and assistance became more difficult over the past two
years. Overall, COVID-19 crisis reinforced and exacerbated existing inequalities.

Many services, such as municipal services or aid organizations, often oriented themselves
towards appointment-only contacts, which highly raises the threshold for people in
precarious situations. Digitalization of these services, which grew immensely during the
pandemic, hampered their access to assistance and benefits, as well to information
concerning COVID-19 and vaccination. Given the digital divide, this evolution is particularly
worrying. COVID-19 protection measures strongly affected people in precarious jobs: social
protection for loss of income was much less efficient for those at the edge of the labor
market.

The lack of awareness and enjoyment of rights remained concerning. This was evidenced,
i.a., by an analysis of the Combat Poverty Service on the application for a free rail pass
provided in the context of the COVID-19 crisis: nearly 3.5 million residents of Belgium
applied for the pass, but with lower take-up among those in a lower socio-economic
position.
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Most significant impacts of measures taken in response to the COVID-19 outbreak on
the rule of law and human rights protection

The following list is exemplative (and not exhaustive) of some possible medium and long-
term implications from the Covid-19 outbreak and its related measures.
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Weakened parliamentary oversight: Unia deems the dominant role of the executive in
the management of the health crisis risks leading to a form of habituation to the situation.
It would hinder the possibility for civil society to influence the legislative process and leads
to a widening gap between the population and the policy makers. FIRM-IFDH considers
the Pandemic Act unlikely to weaken parliamentary oversight in the long term, since the
exceptional powers for the executive are linked to a temporary declaration of epidemic
emergency. However, concerns predating the pandemic do remain regarding the quality
of parliamentary oversight over the executive in Belgium, given the strong disciplining
power of political parties over their members of Parliament.

Measures or practices affecting human rights that are not or no longer legitimate or
proportionate to the threats posed might remain in place: For example, guestions
remain on the stockage, exchange and use of personal and health data by public
authorities, whose use may continue after the health crisis.

Impact on most vulnerable people: Restrictions on individual and collective rights burden
unevenly on the population. The most vulnerable persons are disproportionately affected:
young and older people, people with disabilities, Roma and Travelers, people living in
poverty, etc. The medium and long-term implications of the pandemic on these
populations are difficult to assess with precision, due to a lack of available data, but some
trends have been identified.

For example, because of COVID-19 restrictions, it is difficult for people in poverty to gather
with other members of their associations and to discuss policy directions. Access to
services and assistance is increasingly provided digitally upon appointment. This leads to a
greater risk of non-take-up of rights and service provision, particularly for people in
precarious situations. There is also concerns that the greater distance between services and
citizens will increase social isolation, and the need for psychological assistance.

In its impact analysis of the draft of the Belgian Relaunch Plan, the Combat Poverty Service
noted a strong emphasis on further digitalization and on smart mobility. At the same time,
too little attention is paid to additional initiatives for people in a vulnerable position, with
regard to the digital divide and to the lack of quality jobs for low-skilled people. This risks
to further increase inequalities.
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Good practices set in place by state authorities

The authorities have generally tried to limit the negative effects of the measures taken by
consulting (mostly a posteriori) the publics affected. Remedial measures have been
adopted in some cases.

From the start of the COVID-19 pandemic, the various levels of government within the
country have taken measures. In the overview of the Combat Poverty Service of all COVID-
19 related measures taken by all governments in order to support people in situations of
poverty or insecurity, several interesting measures can be identified.

For example, energy and water cuts, as well as evictions have been halted for a while.
Some control measures regarding social benefits were also suspended. In addition, the
degressivity of benefits - whereby benefits are reduced according to the duration of the
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benefit - was temporarily halted. A number of measures of social security - such as the
wide application of temporary unemployment for employees and the bridging right for the
self-employed - have limited the loss of income for many families. On the other hand, a
great number of people in precarious jobs have seen their situation worsen, and it was
only later — upon insistence of various actors - that measures were adopted to provide a
supplementary benefit to people on social welfare. Another interesting measure concerned
the expansion of the target group of persons benefitting of a social fare for electricity and
gas, recently extended until the end of March 2022.

Several of these measures, should arguably be structurally anchored.

An important concern was also the consultation and involvement of the stakeholders in
the design and definition of authorities’ responses to the crisis, and the question of how
proposals by stakeholders and rights defenders, including human rights institutions, could
find their way into policy choices. To this end, task forces were established at various policy
levels, allowing for input from stakeholders and an exchange between policies and actors.
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Role of the institutions and most important challenges due to COVID-19 for the
institutions’ functioning

Unia

An interdisciplinary working group dedicated to monitoring COVID-19-related measures
and policies and their human rights implications was established within Unia in 2021. Unia
has published various opinions, reports and views on the pandemic and its human rights
implications. These documents are gathered in a specific section of its website to
guarantee its access to the public and decision makers.
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The Unia CRPD Support Committee acted as a sounding board for the difficulties
encountered by people with disabilities, which then helped strengthen Unia’s opinions and
recommendations. For example, a recommendation from September 2021 deals with triage
in hospitals.

Unia has developed a checklist for decision-makers to help them take human rights into
account when measures are decided.

As regards the impact on the institution’s work and related challenges to its functioning,
Unia is still receiving a very high number of individual reports related to the Covid crisis.
This situation creates a significant workload. In addition, health measures and the
obligation to protect workers lead to a context in which visits and inspections can hardly
be carried out, which has a particular impact on the CRPD service, which is responsible for
visits to the psychiatric annexes of prisons.

FIRM-IFDH

FIRM-IFDH has published two Advisory Opinions related to the Government’'s COVID-19
policy. In addition, FIRM-IFDH has raised certain COVID-19 related concerns in its parallel
report to the Committee against Torture. In particular, FIRM-IFDH voiced its concerns
about certain policing techniques (e.g., tear gas) used in the context of anti-lockdown
protests in 2021, and on the severe impact of sanitary measures in prison on the rights of
detainees (e.g., rights to family visits, activities, education, etc.) and the failure to consider
them as a priority category for vaccination. It also stressed that sanitary measures had
impacted the possibility for persons held in police custody to physically meet their lawyer,
thus weakening the protection against ill-treatment in custody.

As regards challenges to the institutions’ functioning, given the nature of its mandate (no
inspection powers or National Preventive Mechanism function), the activities of FIRM-IFDH
were not negatively affected by COVID-19.

The Combat Poverty Service

The Service concluded that existing inequalities were enhanced during the COVID-19
pandemic: the most vulnerable groups in society are more heavily impacted by the virus
and related health protection measures. The Service repeated its message from the
Biennial Report in the context of climate policy — to leave no one behind —through press
releases and recommendations. Within the context of the SDGs, regular links could also be
made with human rights.

The Service published its Biennial Report ‘Solidarity’, based on a consultation from July

2020 to November 2021 with associations of people in poverty and other actors. The
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Service organized 10 digital meetings, each attended by 30 to 50 people, half of them
being people in poverty. Their commitment and energy to participate in these meetings
despite COVID-19 can be highlighted. The Biennial Report has a focus on the health crisis,
its impact in situations of poverty, and the meaning of solidarity in society and current
conditions. This report has been addressed to the Interministerial Conference “Integration
in Society”, and transmitted to various governments, and, through them, to their
parliaments and advisory bodies.

In April 2020, the Service started to make an overview of all COVID-19 related measures
taken by all governments in order to support people in situations of poverty or insecurity.
The last updated version dates from July 2021. This important instrument can inspire
governments and has shown which groups have been less included in governmental

policies (e.g. tenants).

As a member of the Task force about vulnerable groups on the federal level, the Combat
Poverty Service organized and supported a stakeholder discussion of the Flemish
Taskforce ‘vulnerable families’.

The Combat Poverty Service also made recommendations in favor of accessible
communication about COVID-19 but about how to reach vulnerable groups for
vaccination, and as well as stressing out the existence of the digital divide. The Service was
member of the communication and societal dialogue cell of the Taskforce Vaccination of
the corona Commissioner, and created a specific webpage with an overview of

communication materials for people in precarious situations, health workers, and social
workers.

Finally, the Combat Poverty Service made recommendations and press releases around the
coverage of precarious groups in the vaccination strateqy, the extension of the target

group of the social tariff for electricity and qgas, the financial accessibility of self-testing and
the design of the Belgian Relaunch Plan.
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NHRI's recommendations to national and regional authorities

The institutions recommend the competent authorities to:

Duly consider the impact on human rights, in particular those of persons belonging
to vulnerable groups, and the proportionality before adopting new measures and
policies. For instance, the authorities may use a human rights checklist, such as the
one developed by Unia.

Ensure that the objective(s) pursued by each measure are clearly defined in
advance, and that the proportionality of each measure (e.g. the Covid Safe Ticket) is
periodically assessed, while ensuring that the objectives are clearly distinguished
from the means used to achieve them.

Ensure that additional and structural funding is provided to crucial sectors such as
health care, education, organized care for vulnerable groups (elderly, persons with a
disability,...), etc.

Systematically carry out an impact analysis of new measures for people in
precarious situations, both ex ante (in advance, when the measures are being
developed) and ex post (after a certain period of implementation), with attention to
the non-take-up of rights, at each policy level, as a means for the effectiveness of
the exercise of the rights envisaged by the various human rights texts.
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Other relevant developments or issues having an impact on the national
rule of law environment

Belgium has been repeatedly condemned by the ECtHR and criticized by the Committee
on the Prevention of Torture and UN human rights bodies for the structural problem of
severe prison overcrowding. While the authorities have taken measures to decrease
overcrowding (including through the transfer of offenders with mental health problems to
two new forensic psychiatric centers), severe overcrowding persists (at an average of
around 10 %, while certain prisons even have an overcrowding rate of 50% or more).
Belgium currently ranks third in terms of prison overcrowding on the Council of Europe's
list. Alternatives to a prison sentence and alternative ways of serving a prison sentence
(e.g. electronic surveillance or the probation sentence) have been introduced in recent
years. However, as pointed out in the parallel report of FIRM-IFDH to the UN Committee
to Torture, these have mostly resulted in net-widening effects: rather than being imposed
as an alternative for (the serving of) a prison sentence, these are mostly imposed on
persons who would otherwise not have been imprisoned or would have been conditionally

released.

In its report to the UN CAT Committee, FIRM-IFDH expressed concern about the
exceptions in the conditions of detention of persons accused of or convicted of terrorist
offences. The detention of so-called "radicalised" detainees is characterised by a certain
opacity, by the absence of legal remedies and by isolation measures that contravene
fundamental rights. These measures have led Fionnuala Ni Aolain, the UN Special
Rapporteur on the protection of human rights while countering terrorism, to express her
"deep concern" about these measures. It is recommended to review the use of security
measures with regard to so-called "radicalised" detainees and to create a clear legal
framework to avoid arbitrary decisions by prison authorities. Furthermore, the authorities
must determine objective criteria for identifying so-called "radicalised" prisoners rather
than leaving this identification to the judgement of prison officers. Finally, it is also
necessary to provide for an effective remedy against the classification of a person as

"radicalised" under general principles of the rule of law.

In May 2021, in the context of Belgium's Universal Periodic Review, several countries
expressed concerns about police violence and ethnic profiling. Belgium still does not have
complete, objective and reliable statistics on the number of police stops-and-searches or
on the prevalence of discriminatory profiling. No legal framework allows a citizen to know
the reason for a police check, which affects the relationship of trust between police and
citizens and prevents the police from objectively assessing the phenomenon. Unia calls for
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the introduction in the legislation of an obligation for the police to issue a receipt
specifying the reasons for the control and the remedies available. In addition, FIRM-IFDH
calls for the need to collect reliable data on the prevalence of illegitimate violence
committed by police officers, and to expressly recognize, in legislation, the right of citizens
to film police officers when the public interest is at stake.
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NHRI's recommendations to national and regional authorities
The institutions recommend the competent authorities to:

e Continue the efforts to reduce the problem of prison overcrowding, including
through ensuring that alternatives to a prison sentence or alternative ways of
serving detention effectively contribute to a decrease of the prison population.

e Review the use of security measures with regards to so-called "radicalised"
detainees and provide a strict framework that respects their fundamental rights in
order to avoid any form of arbitrary decision by the prison authorities, in
accordance with the recommendations of the UN Special Rapporteur.

e Ensure that reliable data are collected on the prevalence of illegitimate violence
committed by police officers.
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Bosnia and Herzegovina

The Human Rights Ombudsman Institution of Bosnia and Herzegovina

Impact of 2021 rule of law reporting

Follow-up initiatives by the Institution

Despite the measures that are currently in effect to prevent the spread of COVID-19, the
Human Rights Ombudsman Institution of Bosnia and Herzegovina (IHROBiH) has been
carrying out its regular activities and has been acting on individual complaints. In 2021, the
IHROBIH carried out activities with a view to strengthening regional cooperation with
independent human rights protection mechanisms by a direct exchange of experience.
There was cooperation with civil society organisations when special IHROBiH reports were
drafted, when CSOs were requested to take part in IHROBIiH activities and when IHROBiH
participated in round tables and conferences organised by the non-governmental sector.
Successful cooperation in the field of combating discrimination and hate speech and in the
field of freedom of assembly was continued through projects with the Council of Europe
and the OSCE Mission to BIH, pursuant to the European Convention on Human Rights.

Since restrictions were imposed on visits to correctional facilities to prevent the spread of
the epidemic, the IHROBIH paid particular attention to monitoring the implementation of
the measures adopted to prevent the spread of the COVID-19 pandemic and their impact
on the exercise of human rights for persons whose freedom of movement were restricted
by decisions of the competent judicial bodies. In the course of 2021, the IHROBIH visited
the following correctional facilities: Zenica Correctional Facility, Tuzla Correctional Facility,
Sarajevo Correctional Facitlity, Banja Luka Correctional Facility, Isto¢no Sarajevo
Correctional Facility and Doboj Correctional Facility. In cooperation with UNICEF, the
IHROBIH visited institutions accommodating children in conflict with the law, with a view to
drafting the Special Report on the Situation in Institutions Accommodating Children in
Conflict with the Law and drafting the Methodology for Visiting Institutions
Accommodating Children in Conflict with the Law Implemented with a View to Establishing
the Situation. There were two visits made to USivak Temporary Reception Centre for
Migrants in 2021.

The Special Report on Professional Rehabilitation and Employment of Persons with
Disabilities, the Special Report on Hate Speech in Bosnia and Herzegovina and the Special
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Report on the Status of Exercise of the Right of the Child to Child Benefit in Bosnia and
Herzegovina were published. In response to invitations and as part of their activities, the
Ombudspersons attended the 19th and 24th sessions of the House of Representatives of
the Parliamentary Assembly of Bosnia and Herzegovina, the 18" session of the House of
Peoples of the Parliamentary Assembly of Bosnia and Herzegovina, the 8th and 12th
sessions of the Joint Committee on Human Rights of the Parliamentary Assembly of Bosnia
and Herzegovina and the 16th and 19th sessions of the National Assembly of the Republika
Srpska. They also attended the 20™ and 21st sessions of the House of Representatives of
the Parliament of the Federation of Bosnia and Herzegovina, the 10th and 11th sessions of
the Commission for the Protection of Human Rights and Freedoms of the Parliament of
the Federation of Bosnia and Herzegovina, the 28th session of the Legal Commission of
the House of Representatives of the Parliament of the Federation of Bosnia and
Herzegovina and the 13th session of the Labour and Social Protection Committee of the
House of Representatives of the Parliament of the Federation of Bosnia and Herzegovina.

The IHROBIH delivered presentations at events in Banja Luka, Sarajevo and Mostar
dedicated to identifying and acting on hate speech cases and on the topics such as
freedom of expression, legal framework, protection mechanisms, and the role and position
of civil servants. These events were organised and held as part of the joint Council of
Europe/EU Delegation to Bosnia and Herzegovina (BiH) project entitled “Promotion of
Diversity and Equality in Bosnia and Herzegovina” and aimed at comprehensively
highlighting the unacceptability and harmfulness of hate speech and explaining the
existing mechanisms for prevention and protection of victims and the penalisation of
perpetrators (link to the Manual for Combating Hate Speech provided in references). As
per a longstanding tradition, the Ombudspersons delivered a lecture at the School of Law
in Sarajevo and received a letter of appreciation for their active cooperation with the
academic community as one of its strategic partners, for the popularisation of legal science
and the legal profession, the promotion of human rights and the creation of conditions for
their exercise. The Institution repeatedly issued public statements on their website and thus
raised awareness of particular issues.
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NHRI's Recommendations to National and European policy makers

e Support the partnership between the international community in Bosnia and
Herzegovina and IHROBIH.

Independence and effectiveness of the NHRI

International accreditation status and SCA recommendations

The Human Rights Ombudsman of Bosnia and Herzegovina was last re-accredited with A-
status in November 2017 (1).

The SCA noted that the NHRI's enabling law provided for a limited promotion mandate
but acknowledged that proposed amendments to the enabling law would address this
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concern. Moreover, the SCA recommended that the law provides further details on the
dismissal process.

The SCA took the view that the selection process enshrined in the enabling law was not
sufficiently broad and transparent. Acknowledging that in practice, civil society are
involved in the process, the SCA encouraged the NHRI to continue to advocate for the
formalisation and application of a clear, transparent and participatory selection and
appointment process.

The SCA encouraged the NHRI to continue to advocate for the funding necessary to
ensure it can effectively carry out its mandate, including for its NPM function, and to
continue to advocate for the proposed amendments that would enhance the NHRI's
independence in respect of the budget.

Additionally, the SCA noted that there is no requirement that the NHRI's annual report is
considered by or discussed in the relevant Parliaments. It recommended that the NHRI
should advocate for the inclusion in its enabling law of a process whereby its reports are
discussed and considered by the legislature.

Further, the SCA encouraged the NHRI to continue to maintain, develop and formalise
working relationships with other domestic institutions established for the promotion and
protection of human rights, including civil society organisations.
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Regulatory framework

The Institution’s regulatory framework is based on an international treaty. The NHRI has
the mandate to contribute to access to justice for individuals, including through complaints
handling, providing legal assistance to individuals and awareness-raising.

The applicable regulatory framework has not changed since the 2021 report but needs to
be strengthened.

Among others, Bosnia and Herzegovina has not yet fulfilled its obligation to establish an
independent body mandated to visit all places of detention in order to improve the
position of persons deprived of their liberty, in particular with regard to identifying
possible torture and other inhumane or degrading treatment.

The Draft Bill on Amendments to the Law on Human Rights Ombudsman of Bosnia and
Herzegovina comprises four amendments and are as follows: financial independence,
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cooperation with civil society, appointments and dismissals, and establishment of an
Independent Preventive Mechanism pursuant to the Optional Protocol to the Convention
against Torture. Pursuant to the recommendations made by the Sub-Committee for
Accreditation (SCA), the Institution initiated amendments to the Law on IHROBIH in order
to implement these recommendations. The European Commission’s opinion from 2019 on
this matter was similar to the SCA’s. By adopting the Law on Amendments to the Law on
Human Rights Ombudsman of Bosnia and Herzegovina, the IHROBiH should be reformed
in compliance with the Paris Principles and the recommendations of the Global Alliance of
National Human Rights Institutions (GANHRI) made during the 2017 reaccreditation
process to improve its independence and efficiency and enable it to function as a National
Preventive Mechanism (NPM/PM). The adoption of the Law on Amendments to the Law on
IHROBIH would greatly improve the functioning of IHROBIiH and ensure an enabling
environment for a more effective cooperation. Unfortunately, the Law on Amendments to
the Law on IHROBIH has not been adopted yet, i.e. it is still tabled and it is not known
when it should be put on the agenda again.

Enabling and safe space

The relevant authorities have developed awareness and knowledge of the IHROBiH
mandate, independence and role to a certain extent, although not yet to a sufficient
degree. It is indisputable that there should be a continued process to raise this awareness
by training civil servants on human rights (IHROBIH held similar trainings in the past), by
increasing the understanding and knowledge of IHROBiH's mandate (in particular through
training judicial authorities), by increasing IHROBIiH's visibility and its outreach to different
groups in society, by informing the public on IHROBIiH's role, by raising the level of
awareness, cooperation and exchange of good practices with judicial bodies, legislative
and executive bodies, police bodies, etc.

The IHROBIH is not a policy maker but can contribute greatly by guiding the design of the
political and legal framework that defines the exercise of human rights. The policy makers,
i.e. legislative bodies should engage with the IHROBIH in terms of the latter providing
opinions on human rights issues when normative instruments are being adopted. The
IHROBIH has had a long-term and correct cooperation with all competent state bodies in
Bosnia and Herzegovina.

The addressees of the NHRI's recommendations are legally obliged to provide a timely and
reasoned reply. With regard to whether authorities ensure timely and reasoned response
to NHRI's recommendations, the IHROBIH expresses particular concern over the fact that
certain representatives of the state authorities, courts and public institutions breach
provisions of the Law on IHROBIH despite the Institution’s recommendations. Next to



active breaches, passive attitude towards the IHROBIH, failure to cooperate with the
IHROBIH (such as failure to comply with IHROBiH recommendations) and specific state
administration bodies’ failure to undertake activities aimed at fully implementing IHROBIH
recommendations, all result in further violations of citizens’ human rights and fundamental
freedoms.

In 2021, the IHROBIH issued 331 recommendations identifying human rights violations. Out
of this number, 112 recommendations were implemented, 4 were partially implemented,
there was cooperation in 60, no response for 74 and no implementation for 81
recommendations.

In 2021, the Committee on Human Rights of the Parliamentary Assembly sent a memo to
all public bodies that failed to comply with IHROBiH recommendations in 2020 and
instructed them to provide a written submission concerning the above. This proved to be
an efficient mechanism for implementing the IHROBiH recommendations. The Prohibition
of Discrimination Act of Bosnia and Herzegovina provides for penalties for minor offences
in case of failure to comply with IHROBiH recommendations.

Measures necessary to protect and support the NHRI, heads of institution and staff against
threats and harassment and any other forms of intimidation (including SLAPP actions) are
not in place.

Although there have been no physical attacks on the Ombudspersons or IHROBIH staff so
far, verbal threats have been made. The Institution believes this is somewhat
understandable given the daily communication with complainants with different
psychological profiles and misunderstandings in communication are inevitable. In
2015/2016, the IHROBiH was the defendant in a discrimination court proceeding, but the
plaintiff gave up and dismissed the action at one point. In another case, the plaintiff
addressed the competent authorities irrespective of the Law on the IHROBIH. In 2021, there
was a case where a disgruntled plaintiff filed a report with the State Investigation and
Protection Agency (SIPA), in which the Ombudspersons and the lawyer assigned to the
case gave statements for SIPA. The Prosecutor’s Office of BiH filed an indictment based on
the IHROBiIH recommendation. The lawyer assigned to the case was a witness at the trial;
the first-instance judgement was an acquittal, and the second-instance judgement is
pending.

The Institution believes cooperation between judicial authorities and IHROBIH should be
strengthened.
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NHRI's recommendations to national and regional authorities

e Urgently table the Bill on Amendments to the Law on Human Rights Ombudsman
of Bosnia and Herzegovina;

e Create material assumptions/budget for the development of the IHROBIH in
compliance with the mandates and recommendations of UN bodies and the Sub-
Committee on Accreditation;

e Improve the Paris Principles, bearing in mind the identified needs of national human
rights institutions;

e Continuously work on having all government levels recognise the role, importance
and work of the Institution of Human Rights Ombudsman of Bosnia and
Herzegovina in the protection and promotion of human rights in Bosnia and
Herzegovina;

e Ensure independence of the Institution of the IHROBIH;

e Strengthen the mechanisms for the implementation of IHROBiH recommendations.

Human rights defenders and civil society space

Access to and involvement of civil society actors in law and policy making

Civil society organisations (CSO) addressed the IHROBIH following the adoption of legal
provisions not taking into account the CSOs’ comments and positions on how the issues
directly related to the exercise of their rights. The CSO believed that the possibility for civil
society organisations to participate in the process of adopting laws by providing
comments and suggestions was only offered by matter of formality. The IHROBIiH acted on
their complaints, pointed out the importance of CSOs’ participation in legislative
procedures and provided opinions concerning the adopted laws to the competent
authorities (Example: acting on the complaint filed by the Paraplegic Association of Isto¢na
Herzegovina Region and issuing a recommendation to the RS Ministry of Health and Social
Protection in order to launch the initiative to amend the RS Social Protection Act).
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Threats and attacks, including strategic litigation against public participation
(SLAPPs)

The most pressing challenges observed by the IHROBIH include the frequent phenomenon
of online harassment of activists on social networks. This point is further developed under
the media freedom section.

NHRI's recommendations to national and regional authorities

e Create/enact legal provisions while taking into account the position of civil society
organisations.

Checks and balances

The IHROBIH regularly reports to UN committees via its submissions to UPR, CAT, CCPR,
CEDAW, CERD, CESCR, CMW, CRC, CRPD, and ECRI. In 2021, the IHROBIH filed an Annex
to the Report to the Committee on Economic, Social and Cultural Rights (CESCR), and is
planning to prepare a submission to the UN Committee on Civil and Political Rights in the
course of this year. Submissions to the UN Committee on the Elimination of Discrimination
against Women (CEDAW) and the UN Committee on the Elimination of Racial
Discrimination (CERD) are to follow.
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Trust amongst citizens and between citizens and the public administration

The Institution does not consider that state authorities sufficiently foster a high level of
trust amongst citizens and between citizens and the public administration.

NHRIs as part of the system of checks and balances

Article 32 paragraph 5 of the Law on Human Rights Ombudsman of Bosnia and
Herzegovina stipulates that: “When, following the examination of a case, the IHROBIH finds
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that the manner in which a law is implemented leads to unfair results, they may send
recommendations to the relevant government body which would lead to a fair resolution
of the situation of the affected individual. The IHROBiH may propose to the relevant body
measures that are likely to remedy the situation to which the complaint relates, including
payment of damages and may propose in the IHROBIH annual or special reports
amendments to laws and other regulations they find necessary.”

In 2021, the IHROBIH, pursuant to its powers, recommended the following legislative
amendments:

1. The initiative to amend Article 13, par. 3 and 4 of the Rulebook with the Recruitment
Criteria for Preschool Institutions, Primary and Secondary Schools as Public
Institutions Founded by Sarajevo Canton (The Official Gazette of Sarajevo Canton,
no 29/21 and 31/21);

2. The initiative to amend Article 147 paragraph 1 of the Pension and Disability
Insurance Act of the Federation of Bosnia and Herzegovina (The Official Gazette of
the FBiH, no 3/2018 and 93/2019 — CC Decision) providing for the right to funeral
benefit in case a pension user dies;

3. The initiative to amend the Health Insurance Act of the FBiH and Social
Contributions Act of the FBiH;

4. The initiative to amend Article 35 of the Social Protection Act of the Republika
Srpska (The Official Gazette of the RS, no 37/12, 90/16, 94/19 and 42/20);

5. The Special Report on the Status of Exercise of the Right of the Child to Child
Benefit in Bosnia and Herzegovina sent with the governments of the entities and
BDBiH, the governments of the cantons in the FBiH, recommending amendments to
the Child Protection Act of the Republika Srpska so as to enable children to exercise
the right to child benefit until they turn 18 and assess or analyse all effects of the
2019 Act on Amendments to the Child Protection Act (went into effect on 1 January
2020), both in terms of beneficiaries and the Republika Srpska budget and
amendments to the Child Protection Act of the BD BiH so as to enable children to
exercise the right to child benefit until they turn 18;

6. The initiative to amend the Enforcement Procedure Act of the FBiH.
References

o The Official Gazette of BiH, no 19/02, 35/04, 32/06 and 38/06:
https://www.ombudsmen.gov.ba/Default.aspx?id=10&lang=BS



https://www.ombudsmen.gov.ba/Default.aspx?id=10&lang=BS

Functioning of the justice system

In general, the IHROBIiH considers that the transparency of judicial institutions in BiH is not
at a satisfactory level. In order to increase the transparency of the work of judicial
institutions, in crisis situations and/or to generally increase citizens' trust in the work of the
judiciary, the communication practices of the judiciary need to be improved. In 2014, the
High Judicial and Prosecutorial Council (HJPC) drafted the Guidelines for Publishing
Prosecutorial and Judicial Decisions on their Official Website to harmonise the practice for
proactive publication of information, especially in terms of anonymising data and striking
the balance between personal data protection and public interest. However, research has
shown that judicial institutions in BiH do not apply these recommendations uniformly.
Some institutions do not provide their public relations contacts on their official websites
and publish very little news.

At its regular session held on 28 January 2021, the Council of Ministers of Bosnia and
Herzegovina (BiH) issued a decision at the proposal of the High Judicial and Prosecutorial
Council (VSTV) of BiH which allowed for free access to the Database of Court Decisions.
The decision took effect on the day it was published in The Official Gazette of BiH no 13/21
on 5 March 2021. Decisions can be searched by case number, date of issuance, issuing
court, and by free text. This decision ensures a proactive role of the authorities,
transparency of work of judicial institutions, and encourages the strengthening of citizens’
trust in judicial institutions.

The Bill on the Protection of the Right to a Trial within a Reasonable Time before the Court
of Bosnia and Herzegovina is also tabled, proponent: Council of Ministers of BiH, no 01,02-
02-1-764/21 dated 30 April 2021.

Based on the cases received by the IHROBiH and direct contact with parties, distrust of
citizens in judicial institutions still continued to be noticeable in 2021. As a general rule,
parties continued to express their dissatisfaction because of the inefficiency of the court
system (length of court proceedings), inefficiency of prosecutorial work, distrust in the
work of the High Judicial and Prosecutorial Council, inadequate HJPC treatment of
disciplinary liability of judges, length of proceedings (Article 6), execution of judgements,
judge appointment procedure, etc. Thus, in 2021, there was a 16.03 percent increase in
complaints filed by citizens about the functioning of the judiciary in BiH (427 cases in 2021
compared to 368 cases in 2020), with a recorded 9.59 percent decrease in the field of the
administration compared to 2020 (264 compared to 292).

Furthermore, there are evident shortcomings in terms of accessibility of free legal aid to
citizens of BiH. This includes the situation where a Free Legal Aid Institute has yet not been



established in the Central Bosnia Canton, while this service has only recently become
available to citizens in Canton 10.
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Role of the NHRI in contributing to the effective functioning of the justice system

The total number of judiciary and administration cases received in 2021 amounted to 774.
This is a 10.41 percent increase compared to the previous year. The number of judiciary
and prosecution cases received increased, while the number of administration cases
decreased. Seventeen IHROBiH recommendations were implemented, twenty-two
recommendations were not, no agreement was reached in 12 cases, and no
recommendations were implemented partially.

The 2021 IHROBiH Annual Report is in its final drafting stages and will soon be available on
the IHROBIH website. The English version should be available mid-2022.

Pursuant to the Law on Human Rights Ombudsman of Bosnia and Herzegovina, the
IHROBIH has no competence to provide legal advice, to instigate legal proceedings, etc.
and parties are referred to legal aid services for such actions and advised to exercise their
rights in legal proceedings.
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Media freedom, pluralism and safety of journalists

The IHROBIH Public Relations Department monitors information flow daily and intervenes
promptly if necessary. Journalists must be able to perform their duties unhindered,
including in terms of their contribution to ensure accountability of public authorities and to
prompt them to share public interest information.

In 2021, the IHROBIH received and registered a number of complaints concerning hate
speech (2) and attacks on the press and freedom of information (9).

In 2018, the IHROBIH drafted a Special Report on the Position of Journalists and Cases of
Threats Made against Journalists in Bosnia and Herzegovina. One of the most important
recommendations made in the report and communicated to the relevant authorities
(Ministry of Justice of the Republika Srpska, Ministry of Justice of the Federation of Bosnia
and Herzegovina and Judicial Commission of the Brcko District of Bosnia and Herzegovina)
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is the instruction to consider defining attacks against journalists as a specific offence.
Furthermore, another recommendation was the instruction to consider defining attacks
against journalists as a separate minor offence against public order in public order acts.
However, these recommendations have not yet been incorporated in adequate
amendments to the mentioned laws.

Although there is a strong legislative and institutional framework for combating hate
speech in Bosnia and Herzegovina, the level of prosecutions of hate speech incidents is
very low, as shown by different indexes and statistics of institutions responsible for the
protection of human rights and enforcement of regulations in this area. There are multiple
reasons for this dichotomy, and they include financial, staffing, sociological and political
elements.
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Role of the NHRI in promoting and safeguarding an enabling environment for media
and freedom of expression

Through their work, journalists inform and familiarise the public with actions taken by all
public stakeholders. This contributes to opening discussions and creating possibilities for
all stakeholders to express their positions on current phenomena and developments in
society. The social function of journalists can only be fulfilled if their status is regulated and
if their right to safety and dignity is guaranteed. In 2021, the IHROBIiH continued to
cooperate proactively and pay particular attention to information and cooperation with the
media, and provided support to journalist associations in BiH.

By fostering the partnership with media representatives and in the context of promoting
good governance and the rule of law, freedom of expression, proactive transparency and
in the best interest of the citizens, the Ombudspersons of BiH made many media
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appearances. The IHROBIH also acted on complaints filed by the BiH Journalists
Association (three registered cases in 2021) and had a total of nine registered cases falling
under the "Media and freedom of information” violation category. The complainants in
these cases were natural persons, the School of Political Sciences in Sarajevo, the Central
Election Commission of BiH, two portals, media outlets from the FBiH, etc. In 2021, the
IHROBIH also had contacts with the BiH Journalists Association concerning the topic of
initiating amendments to criminal legislation in Bosnia and Herzegovina, with a special
focus on the protection of journalists and media rights, all with a view to legally protecting
the rights and freedoms of journalists.

Every year, the IHROBiH makes announcements on its website to mark the occasion of the
International Day to End Impunity for Crimes against Journalists (1.11.). The announcements
highlight the importance of this issue and to call on the competent police bodies and
prosecutor’s offices in BiH to take all measures with a view to examining all actions which
result in endangering the safety of journalists and restricting press freedoms. In their
appearances, the Ombudspersons always stress that attacks against journalists are attacks
on democracy, security and the rule of law.

When the pandemic broke out, the IHROBIiH issued a recommendation to all government
levels to take adequate measures pursuant to their powers to have all decisions of crisis
headquarters and other important information published in the media, without any
limitation of actions. The recommendation was issued based on the Freedom of
Information Act, in connection to monitoring the implementation of obligations referred to
in Article 10 of the European Convention on Human Rights. The IHROBIH publicly, via a
web statement, supported the initiative of civil society organisations to amend the
Freedom of Information Act of BiH.
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NHRI's recommendations to national and regional authorities
Some of the recommendations issued to institutions included:

e The instruction to consider defining attacks against journalists as a specific criminal
offence in criminal codes and a specific minor offence against public order;

e To consider having judges, prosecutors and police officers undergo professional
trainings on how to process cases of attacks against journalists, and;

e Having the executive authorities initiate regular meetings with civil society
organisations and journalist associations where information from this field and
information on attacks against journalists were to be exchanged.

Corruption

Corruption is one of the greatest challenges of our time, and it is globally recognised as
one of the underlying obstacles to the development of society and democracy. Transition
countries, such as Bosnia and Herzegovina, are particularly susceptible to corruption given
underdeveloped institutional capacities for law enforcement, and generally insufficient
level of democratic culture in society as a whole. A high level of corruption is one of the
major problems in BiH and it constitutes a major obstacle to its path to accession to the
European Union. Acting on cases reporting corruption primarily falls within the
competence of the Agency for the Prevention of Corruption and the Coordination of the
Fight against Corruption of Bosnia and Herzegovina (APIK). In 2021, the IHROBIH received
six complaints relating to corruption, which is a 100 percent increase compared to the
previous year. An appropriate announcement was made on the IHROBiH website
concerning the complaint from a non-governmental organisation indicating the Agency
for the Prevention of Corruption and the Coordination of the Fight against Corruption as
the respondent party.

NHRI's role in the fight against corruption

A burning issue in the work of the IHROBIH is the evident lack of staff (primarily lawyers).
However, despite the lack of staff, the IHROBiH managed to actively participate and work
jointly with the Office for the Fight against Corruption and the Agency for the Prevention
of Corruption and the Coordination of the Fight against Corruption. The IHROBIH
participated in all education programmes in this field, and provided an opinion on the
Draft Act on the Prevention of Nepotism and Politically-Biased Hiring Practices in the
Public Sector Bodies in Sarajevo Canton.
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Impact of measures taken in response to COVID-19 on the national rule
of law environment

Bosnia and Herzegovina, and consequently the IHROBiH, continued to face a number of
challenges in their everyday work and functioning during the COVID-19 pandemic in 2021.
However, the situation got much better in 2021 compared to 2020. Many COVID-19
restrictions were lifted in 2021, allowing people to progressively return to their normal work
and social life.
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Most significant impacts of measures taken in response to the COVID-19 outbreak on
the rule of law and human rights protection

Impact on vulnerable groups

During the COVID-19 pandemic, the IHROBIH stressed the need for competent public
bodies to increase supervision and take more efficient measures concerning groups at risk
and vulnerable groups (older persons, persons with disabilities, children, single parents),
persons falling within a group at risk due to chronic diseases, autoimmune diseases and/or
other health difficulties, all with a view to protecting the rights and freedoms of vulnerable
categories.

The IHROBIH also recommended that employers, whenever possible, allow persons with
disabilities, parents of children and adults with disabilities or persons caring for them and
single parents to work from home. If organising work from home was not possible in some
cases, the IHROBiH recommended providing the most adequate conditions to ensure
health protection and prevention. The public authorities are aware of the position of the
United Nations Special Rapporteur on the Rights of Persons with Disabilities reading as
follows: “Limiting their contact with loved ones leaves people with disabilities totally
unprotected from any form of abuse or neglect in institutions”. The elderly, infirm persons
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and persons with disabilities often cannot function on their own and are forced to use
different forms of support and assistance, such as delivery of food and medicines.
Consequently, the necessity to consider the possibility and make additional efforts to
ensure continued provision of services to all mentioned categories was stressed. Protective
equipment should be provided to those providing assistance and support.

Due to the COVID-19 pandemic, access to healthcare services in Bosnia and Herzegovina
has become more complicated and certain services, including hospital services, are difficult
to obtain, with some being suspended. The situation improved in 2021 but remained
challenging and problems in the functioning of the health system remained. All of these
issues have had immeasurable consequences to the health and wellbeing of the
population. However, the Institution pointed out that the problems undermining society
cannot just be attributed to the impact of COVID-19 and the measures adopted.

Impact on the judiciary

The epidemiological measures adopted to prevent the spread of COVID-19 have affected
the work of judicial institutions in BiH. In the beginning of 2020, judicial institutions
adopted a set of measures such as adjourning most hearings and organising on-call duty,
working from home and reducing working hours. Some judicial institutions failed to
publicise the information on the adopted measures on their websites. The solutions were
partial, non-uniform and different from one place to another. Most of them did not have
explanations or instructions on how to organise communication with the media, on how to
inform parties, citizens and journalists about new measures. Lawyer notifications were also
non-uniform and improvised. The media covered the work of judicial institutions mostly
online, via e-mail and direct contact with spokespersons.

The adjournment of most hearings due to the pandemic and the adopted epidemiological
measures brought about communication challenges. The hearings for cases that held
important social significance such as cases of corruption, organised crime and war crime
were adjourned, and the delays and lack of information on when they would reconvene
further affected the public's negative perception of the judiciary. The situation improved in
late 2020 and in the first half of 2021. The relaxation of measures and restoration of the
regular work regime began, with the adherence to the epidemiological measures and
scheduling trials only when it was possible to keep physical distance.

On 16 March 2021, the Court of Bosnia and Herzegovina issued an order to take eight
measures, instructing, inter alia, to hold or possibly adjourn trials at the discretion of the
trial chamber or judge, depending on the area from which the parties came, the number of
participants in the proceedings and the need for the given hearing. Employees falling



within categories at risk were suggested to take sick leave and working hours were
modified, from 8 am to 4 pm to 8.30 am to 3.30 pm. Only three visitors were allowed to
enter the Court of BiH at the same time and the Judicial Police of BiH were responsible for
ensuring this.

As stated by the Court of BiH, parties were allowed to file submissions by post or in person
and visitors had their temperature checked at the entrance, with protective masks and
disinfectants provided. Judges and court staff were advised to work from home, while
ensuring on-duty judges (for activities that cannot be delayed) and staff in the court
building. The number of hearings was reduced to trials that could not be delayed, mostly
detention and extradition hearings. By deciding to relax the measures imposed to combat
the spread of coronavirus, the Court of BiH began scheduling individual trials while still
avoiding holding trials involving large numbers of defendants.

Impact on socio-economic rights

As is the case with the exercise of some other rights, the COVID-19 pandemic has brought
about some difficulties in the enjoyment of socio-economic rights. For example, it caused
concern for pensioners when they exercise their rights to collect their cheques. Namely,
pensioners are obliged to collect their cheques within 90 days if they receive their pensions
via a transfer account. Furthermore, the situation in the social protection field was
extremely difficult in 2021 as a significant number of workers in the private sector were laid
off, small-scale companies ceased to operate, and service facilities were restricted. Despite
being aimed at preventing and containing the spread of the infection, these measures still
had a major impact on the economic prosperity of citizens and resulted their need for
social care.

More generally, medium-term implications of the pandemic on the socio-economic
situation of people are already visible in specific cases. For example, distance learning has
had a serious impact on children, and restrictions have impinged on the enjoyment of the
right to family life. This may affect children’s psychosocial and behavioral development in
the long run. These problems were observed before the outbreak of COVID-19 and have
now become even more obvious.

Reduced economic activity and the situation in social protection were very difficult in 2020
but the situation somewhat improved in 2021. Compared to November 2020, the number
of people registered as unemployed went down by 8.5 percent (men by 9.8 percent and
women by 7.5 percent). In November 2021, the number of people registered as
unemployed in BiH was 378,079, out of which 217,947 were women. Compared to October



2021, the number of people registered as unemployed went down by 1.1% (men by 1.3%
and women by 0.9%).

According to the Union for Sustainable Return and Integration in BiH, 56,987 people
emigrated from BiH in 2019, then 85,000 emigrated the following year, and the number
rose to 170,000 in 2021. The IHROBIH believes the public health crisis highlighted the need
for enhanced critical thinking in both authorities and citizens. Without critical thinking,
there is no agreement and no way to solve or overcome problems. This includes problems
brought by the pandemic and those that eroded society in BiH prior to the pandemic.
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Actions taken by the NHRI to promote and protect rule of law and human rights in
the crisis context

The intensity of cooperation of the government with international institutions and
organisations in Bosnia and Herzegovina at international level was lower than in previous
years due to the priority given to the fight against the pandemic. Against this background,
the IHROBIH initiated a number of joint activities to ensure enough attention be paid to
human rights challenges. For example, a Manual for civil servants in Bosnia and
Herzegovina on how to identify and act in hate speech cases was developed as part of a
joint project with the Council of Europe. The successful cooperation on the project was
also completed by the delivery of trainings for civil servants on hate speech in Banja Luka,
Sarajevo, Mostar, Brcko, Tuzla, Bijeljina and Bihad. In line with its capacities, the IHROBIH
continued to cooperate with international and domestic institutions in 2021 through
research projects on topics including: violence against women, torture victims, position of
Roma in society, implementation of the Aarhus Convention, political participation of young
people belonging to ethnic minorities in CoE member states, as well as environmental
protection issues, climate change, the situation in social welfare institutions, freedom of
information acts, the status of migrants and migration in BiH, the situation of human rights
defenders, the situation in prison and detention units, fight against corruption, protection
of personal data, (un)vaccinated persons, freedom of assembly, pension and disability
insurance, gender-based violence, hate speech and other forms of discrimination. These
IHROBIH activities as well as many others are covered in the 2021 Annual Report, which
should soon be made available on the IHROBiH website (www.ombudsmen.gov.ba).
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In 2020 and 2021, the Department for Monitoring the Exercise of the Rights of Persons
Deprived of Liberty adapted its functioning to the new situation and the newly adopted
protection measures. Visits to correctional facilities were restricted in 2020 and were
reduced to the minimum in 2021, in order to prevent the spread of the epidemic and
strictly adhere to the measures of the relevant institutions. During 2021, the institutions for
the execution of criminal penalties functioned in special, much more difficult,
circumstances because certain rights of convicted persons were largely denied or restricted
by the adoption of measures aimed at protecting the life and health of persons from this
population. For example, a number of measures were taken to facilitate the contact of
detainees and prisoners with the outside world in order to balance the restrictions
imposed for reasons of public health protection.

The way in which these restrictions were implemented by the management of the
institutions, significantly contributed to the fact that there was no major dissatisfaction
expressed (strikes, riots) in institutions, especially in large groups, and that regardless of
the overall situation there were no major difficulties in terms of the functioning of
institutions or spreading of the virus in these groups.

Within its mandate and with the view to protecting human rights, the IHROBiH monitored
the implementation of measures adopted by the relevant authorities at all government
levels, including institutions for the execution of criminal penalties on the treatment of
persons deprived of their liberty during the pandemic. The IHROBIH also issued several
recommendations to the crisis headquarters and other relevant bodies, and issued
statements in which they highlighted the need to ensure the rights of particularly
vulnerable categories.
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NHRI's recommendations to national and regional authorities

e When making key decisions and taking key measures, always ensure the protection
of the rights of the individual, especially vulnerable categories of society, as well as
the rights of the public in general;

e Respect human rights standards;

e During crisis situations, key managerial persons (or person, depending on the size
of the institution) need to be identified at the level of every institution, who would
in turn monitor the situation, each in their own segment of work; and appropriate
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recommendations need to be made in order to be able to take appropriate
decisions regarding the organisation of the institution in emergency situations. After
decisions are made, the central persons to monitor the operational implementation
of these decisions and exchange information need to be assigned, with a view to
reacting to new developments in a timely manner.

Other relevant developments or issues having an impact on the national
rule of law environment

NHRI's recommendations to national and regional authorities

In order to better address the human rights and rule of law challenges identified by the
IHROBIH, as also illustrated in this report, the Institution recommends authorities:

e To ensure the implementation of judgements of the European Court of Human
Rights and provide regular training to civil servants on human rights.



Bulgaria

Ombudsman of the Republic of Bulgaria

Impact of 2021 rule of law reporting

Follow-up by State authorities

The rule of law turned out to be an issue of intense discussion in Bulgarian society in 2021
as an immediate outcome of the 2020 protests. Rule of law challenges came under
particular scrutiny during the electoral campaigns that preceded the regular general
elections in April 2021, as well as the anticipated general elections in July and November
2021. This rendered discussions highly politicized, with no direct references to expert
reports and independent reviews. Both political and public rule of law debates intensified
at the time of the formation of the new coalition government of Bulgaria on December 12,
2021.

Impact on the Institution’s work

2021 ENNHRI rule of law report served the Ombudsman of the Republic of Bulgaria as an
important framework for selecting annual working plan priorities for 2022.

Follow-up initiatives by the Institution

As mentioned above, 2021 has been marked by a specific political context with three
general elections taking place in just few months. The interim caretaker governments were
focused on the management of overlapping crises of different type. The National
Assembly worked just for few months with a special focus exclusively on adopting limited
number of legislative amendments on critical issues, related to the pandemic and the
economic crisis.

As a consequence, the venues that would have normally been used to foster a discussion
on the ENHRI report were for most not available. Moreover, even if there is an obligation

for the Parliament to review and discuss the Annual Report of the Ombudsman institution
for the previous year (2020), such hearings started to regularly take place only in January

2022.

Nonetheless, the Ombudsman made an explicit reference to the ENNHRI Rule of Law
report evidences and recommendations during the country mission of the LIBE



Democracy, Rule of Law and Fundamental Rights Monitoring Group of the European
Parliament, which took place on 24-25" September 2021.
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NHRI's Recommendations to National and European policy makers

The Ombudsman recommends the adoption of a common platform for sharing evidences
from the different NHRIs" annual rule of law findings. Thus, it may boost more specific
attention on the tool and its recommendations.

Independence and effectiveness of the NHRI

International accreditation status and SCA recommendations

The Ombudsman of the Republic of Bulgaria was re-accredited with A-status in March
2019 (1).

Among its recommendations, the SCA took the view that the selection process outlined in
the enabling law would be strengthened by explicitly requiring the advertisement of
vacancies, and by describing how a broad consultation and participation of civil society is
to be achieved. The SCA encouraged the Bulgarian NHRI to advocate for the formalisation
and application of a broad and transparent process.

The Bulgarian NHRI also reported that, while its budget had improved, it would benefit
from additional funding to carry out its functions (including as an NPM and NMM), to
establish regional offices and to ensure that its communications are accessible to all. The
SCA encouraged the NHRI to continue to advocate for the funding necessary to ensure it
can effectively carry out the full extent of its mandate.

Finally, the Bulgarian NHRI reported that there had been inadequate responses by state
authorities, including relating to the NHRI's recommendations on the issue of domestic
violation and the ratification of the Council of Europe Convention on Preventing and
Combating Violence against Women and Domestic Violence. The SCA encouraged the
Bulgarian NHRI to continue to conduct follow-up activities to monitor the extent to which
their recommendations have been implemented.
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Regulatory framework

The national regulatory framework applicable to the Bulgarian national human rights
institution has not changed since 2021. The Ombudsman of the Republic of Bulgaria
continues to function on a constitutional basis. The Ombudsman'’s mandate to contribute
to access to justice for individuals includes complaints handling, providing legal assistance
to individuals as well as awareness-raising.

Moreover, within exercising the mandate the Ombudsman of the Republic of Bulgaria:

can also make proposals and recommendations for the promotion and protection
of the endangered citizens' rights and freedoms from private entities;

may approach the Constitutional Court with a petition to establish
unconstitutionality of any law whereby any rights and freedoms of citizens are
violated;

may submit a request for an interpretative decision or interpretative decree to the
Supreme Court of Cassation and/or the Supreme Administrative Court;

makes proposals and recommendations for reinstatement of the violated rights and
freedoms to the respective authorities and private entities;

mediates between the administrative authorities and the persons concerned for
overcoming the violations committed and reconcile their positions;

protects children’s rights;

makes proposals and recommendations for elimination of the reasons and

conditions which create prerequisites for violation of rights and freedoms, including
proposals for regulatory amendments;

submits opinions to the Council of Ministers and the National Assembly on bills
relevant to human rights;

monitors and promotes effective implementation of signed and ratified
international instruments in the field of human rights;

makes proposals and recommendations to the Council of Ministers and the
National Assembly concerning the signing and ratification of international acts in
the field of human rights;
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e may act on his or her own initiative, too, when he or she has established that the
conditions necessary for protection of citizens’ rights and freedoms have not been
created;

e functions as a National Preventive Mechanism within the meaning of and in
conformity with the Optional Protocol to the UN Convention against Torture and
other Cruel, Inhuman or Degrading Treatment or Punishment adopted on 18
December 2002.
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Enabling and safe space

The independence of the Ombudsman institution is well established in the Constitutional
provisions and the Ombudsman Act.

The relevant state authorities have good awareness of the Bulgarian NHRIs' mandate,
independence and role of the NHRI. Furthermore, the Ombudsman has adequate access
to information and to policy makers and it is involved in all stages of legislation and policy
making with human rights implications.

It should be noted that the addressees of the NHRI's recommendations are legally obliged
to provide a timely and reasoned reply. According to the Ombudsman Act (art. 6, al. 1), the
state and municipal bodies and their administrations, the corporate bodies and citizens
shall be obliged to submit information consigned to them officially, and to assist the
ombudsman in connection with the complaints and signals sent to him. In addition,
administrative penal provisions of the Ombudsman Act provide for a set of sanctions for
those institutions and bodies who obstruct the Ombudsman to fulfil his official duties or
who fail to submit requested information. So far none of these administrative penal
provisions have been used by the Ombudsman'’s institution as there was no such cases.

In Bulgaria, measures necessary to protect and support the NHRI, heads of institution and
staff against threats and harassment and any other forms of intimidation (including SLAPP
actions) are in place.

According to Art. 16 (1) of the Ombudsman Act, the Ombudsman enjoys immunity on an
equal basis as the MPs. In addition, the actions taken by the Ombudsman administration in
response to citizens' complaints are protected by a special provision in the Rules of
Procedure of the Ombudsman Institution which stipulates that the documents of the
Ombudsman shall be inviolable and shall not be subject to control or seizure (Art. 7 (1) and
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that the correspondence between the Ombudsman and the persons who address him with
complaints or signals shall be inviolable and shall not be subject to control nor used as
evidence in any proceedings (pursuant to Art. 7 (2).
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NHRI's recommendations to national and regional authorities

In order for the institution to fulfil in a more effective way its competencies as assigned by
the law, the Ombudsman of the Republic of Bulgaria is constantly requesting an increase
of its annual budget with the purpose to enlarge the team of experts. For instance, with
amendments to the Law on Foreigners in the Republic of Bulgaria (SG, issue 23 of 2013)
the Ombudsman was obliged to monitor the coercive administrative measures imposed on
foreigners, namely, forced removal to the border of the Republic of Bulgaria and expulsion,
but no additional budget was provided to support the implementation of this task.

Furthermore, the Bulgarian NHRI calls for support for the development of the
Ombudspersons to the Municipal councils at local level.

Human rights defenders and civil society space

The Ombudsman takes the view that the situation of human rights defenders and civil
society space in Bulgaria has slightly improved in comparison to the worrying situation in
2020.

The human rights monitoring and reporting of the Ombudsman’s institution in Bulgaria
did not find any evidence of laws, measures or practices that could negatively impact on
civil society space and/or reduce human rights defenders’ activities in 2021. In fact, the two
caretaker governments did not have the time nor the competence to pass any new
legislation. Allegations were commented in the National Assembly that prior to April
general elections political and public opinion leaders were under mass wiretapping
surveillance. No such proofs were afterwards presented to the ad-hoc parliamentary
inquiry committee.
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NHRI's role in promoting and protecting civil society space and human rights
defenders

In the beginning of 2021 a new Law on Social Services entered into force with some
implications on civil society organisations that are community based and deliver services to
different marginalised social groups. The law was perceived by civil society as limiting the
opportunities for some CSOs to get financial support from the state budget for different
type of social services, delivered by civil society organisations to local communities (such
as providing support to families with kids in risk, working with drop-out children from
Roma community, etc.). The Ombudsman sent a recommendation to the relevant state
authorities to address such concerns.

The Ombudsman submitted an opinion on a bill under discussion, which would support
the introduction of the possibility for remote participation of members of the General
Assembly and Boards of non-profit legal entities, which, in addition to being in line with
the pandemic situation, will contribute to facilitating the process of taking solutions.

Checks and balances

The Bulgarian NHRI human rights monitoring and reporting found some evidence of
practices that limit the participation of rights holders, including vulnerable groups, and of
stakeholders representing them, to legislative and policy processes. In the beginning of
2021 the use of expedited legislative processes together with a refusal to support civil-
society led legislative amendments have marked the last months of the 44" National
Assembly. For instance, a long-awaited draft law amending the Law for Domestic Violence
Protection was not deposited by the Ministry of Justice to the National Assembly under the
legislative procedure even if a WG with the participation of a large-spectrum of civil society
organisations has assisted the Ministry of Justice in preparing the amendments. In order to
speed-up the process, the Ombudsman organised an on-line public discussion with the
participation of MPs, the Minister of Justice, all interested parties like civil society
organisations, academics, etc. Nevertheless, in February 2021 the law amendment
procedure failed and the draft law is still awaiting the new government to put it to the
legislative agenda once again.

Furthermore, the Ombudsman identified national practices hindering the implementation
of judgments of supranational courts. In its Annual Reports, the Ombudsman is regularly
alerting on the failure of Bulgarian authorities to implement the general measures the
Council of Europe Committee of Ministers requires with a view of executing judgments of
the European Court of Human Rights (ECtHR). Some ECtHR judgments reveal systemic or
structural problems that need to be addressed through legislative amendments or changes
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in the case-law or administrative practice. These general measures, whose implementation
is under the supervision of the Committee of Ministers, remain non-implemented for years
by the national institutions. One of the main reasons is that the implementation requires
active efforts on the part of different institutions which, in many cases, fail to timely take
the necessary measures to execute the judgments. The coordination role of the Ministry of
Justice is insufficient to ensure the adoption of measures which are within the competence
of other institutions.

The Ombudsman also stresses that, as expected, given the April, July and November 2021
elections for MPs, a relatively large number of complaints were received from citizens this
year regarding their voting rights. The most common complaints are related to: automated
voting systems; problems with the exercise of the right to vote by quarantined citizens or
by citizens who, due to their official duties on election day, are seconded to another
location other than their permanent address; protection of personal data during the
organization and conduct of elections; the need for more information on the voting of
voters with permanent disabilities and those subject to mandatory quarantine or isolation.
The Ombudsman sent a recommendation to the Chairman of the Central Election
Commission, informing him of a serious problem related to the inability of citizens
engaged in the technical logistics of machine voting to exercise their constitutional right to
vote.
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Trust amongst citizens and between citizens and the public administration

The Bulgarian NHRI considers that the state authorities sufficiently foster a good level of
trust amongst citizens and between citizens and the public administration. This was a part
of the inaugural statement of the newly elected government on the 13" of December 2021.
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NHRIs as part of the system of checks and balances
Legislative amendments initiated by the Ombudsman

In 2021 despite the lack of a regularly working parliament for most of the year, the
Ombudsman actively exercised his powers for legislative proposals and initiatives to
protect citizens' rights:
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At the beginning of the year, the MPs accepted the Ombudsman's proposal to
include an explicit normative provision for non-sequestration of funds provided by
the state as social payments in the Bill on Amendments to the Law on Measures
and Actions during the State of Emergency.

At the suggestion of the Ombudsman, the MPs solved the problem with the vicious
practice of unscrupulous buyers not to register an acquired vehicle and it continues
to be owned by the seller, and a crime can be committed with it. The specific
legislative change is included in the Road Traffic Act.

The Ombudsman also sent an opinion to the Minister of the Interior, in which he
strongly disagreed with the provisions of the Draft Amendments to the Rules of
Procedure of the Ministry of Interior published for public discussion. The reason is
the intention of the ministry to create - through its regulations - a legal opportunity
for border police officers to check whether traveling citizens have unpaid fines and
unpaid tickets for traffic violations and, accordingly - to collect and serve them at
the border. The Public Defender has repeatedly criticized the ministry's attempts to
improve the collection of these fines by restricting citizens' basic rights, such as free
movement or leaving the country, including by referring it to the Constitutional
Court.

Appeals to the Constitutional Court with a petition to establish unconstitutionality

In 2021, the Constitutional Court granted five ombudsman requests for a declaration of
unconstitutionality, finding a contradiction with the Basic Law.
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NHRI's recommendations to national and regional authorities

Citizens' complaints show that it is necessary to make efforts to change the
provisions of the Electoral Code to ensure the maximum enjoyment of the
fundamental rights and freedoms of citizens in the electoral process, namely: the
right of all persons who are quarantined for COVID-19, to exercise their right to vote,
including persons quarantined at a different address from their current and
permanent address; the right of persons who, due to their official duties on election
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day, are seconded to another place other than their permanent address, to exercise
their right to vote; providing for the possibility of opening a sufficient number of
polling stations for Bulgarian citizens abroad in countries outside the EU, and
providing an opportunity for all Bulgarian citizens before the polling station abroad
to exercise their right to vote; legal and organisational order, in which for all citizens
in their capacity as members of the PEC to be provided equal working conditions
and participation in the process of handing over the ballot papers.

e Strengthen the coordination mechanisms among the institutions responsible for the
execution of ECtHR judgments against Bulgaria. The lack of progress in this regard in
2021 has once again shown that general preventive measures need to be applied as
taken by the State. This is why the Ombudsman proposes that an inter-institutional
coordination council be set up involving representatives (experts) of all national
institutions which need to be engaged directly in the process of coordination and
monitoring of the implementation of the measures to execute ECtHR judgments.

e Yet again the Ombudsman recalls that after the entry into force of the provision of
Article 28, para 3 of the Statutory Instruments Act at the end of 2016, the National
Mechanism for compliance review of statutory instruments with the ECHR needs to
be applied both by the executive and the legislature powers. A practice where the
bills put forward by Members of Parliament are not checked for compliance with the
ECHR and the ECtHR case-law could lead to a violation of the international
standards of observance of human rights and new convictions of Bulgaria in
Strasbourg.

Functioning of the justice system

The functioning of the justice system and its ability to effectively implement the rule of law
standards is still under monitoring from the LIBE Democracy, Rule of Law and Fundamental
Rights Monitoring Group of the European Parliament.

In 2021 the Ombudsman institution continued to alert public authorities that the reform of
juvenile justice in Bulgaria is long overdue. There are still no adequate correctional and
educational services established in line with the leading standards of protection of the
rights and interests of the child. The Ombudsman is constantly urging public authorities to
Repeal the Combating the Anti-Social Behaviour of Minor and Underage Persons Act in
effect since 1958 and adopt a Law on Deviation from Criminal Proceedings and Imposition
of Educational Measures on Juveniles. The Ombudsman also called on the authorities to
implement the EU Directive 2016/800 on procedural guarantees for children suspected or



accused in criminal proceedings into the Criminal Procedure Code, as well as to reform the
system of juvenile justice and assess the need for specialised judicial juvenile panels.
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Role of the NHRI in contributing to the effective functioning of the justice system

Besides advocacy efforts to prompt an adequate reform of the juvenile justice system, as
reported above, in June 2021 the Ombudsman appealed before the Constitutional Court a
provision of the Criminal Procedure Code (CPC, Article 64, para. 2, second sentence) which
allows the accused not to appear in person in court when deciding whether to remain
behind bars or impose a lighter measure of restraint. The Ombudsman argued this
constitutes a violation of the Constitution because it opposes the principles of the rule of
law (Article 4, para. 1), the right to personal liberty and inviolability (Article 56 ), and rules
on proceedings before the court (Art. 122) of the Constitution. The constitutional judges
supported the arguments made by the Ombudsman that the contested provision violates
the right to protection of citizens under Article 122 in connection with Article 56 of the
Constitution.

Furthermore, in view of the letters, petitions, objections and opinions received by the
institution, on the model of judicial card optimization reform that provided for the
abolishment of several city courts in the country-side, the Ombudsman sent a
recommendation to the Supreme Judicial Council expressing his position on the proposed
closure of courts, which in her views restricts the right to access to justice. The
Ombudsman called on authorities to hold a public consultation with citizens and to ensure
a system that delivers quality and unhindered justice in accordance with the right to access
to justice.

NHRI's recommendations to national and regional authorities

The Bulgarian NHRI recommends that any reform that address the access to justice should
be done after extensive consultation with citizens and take into consideration the
judgments of the ECtHR.

Furthermore, particular attention ought to be paid to the need to set up a modern juvenile
justice system. The reform of juvenile justice in Bulgaria remains at an early stage. There
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are no adequate correctional-educational services compliant with the international
standards for the protection of children’s rights and interests in place yet. A
comprehensive assessment needs to be made of the need for specialised judicial panels to
handle cases for children and young people.

Media freedom, pluralism and safety of journalists

The Bulgarian NHRI stresses that the situation of media freedom, pluralism and safety of
journalists remains worrying in Bulgaria.

Among major developments in 2021, the Sofia Appellate Prosecutor's Office (SAP) has
confirmed its refusal to launch an investigation into police violence against journalist
Dimitar Kenarov during anti-government protests. The Ombudsman institution is
monitoring this case as part of its monitoring on police violence issues.

Role of the NHRI in promoting and safeguarding an enabling environment for media
and freedom of expression

For the last three years, the Ombudsman institution has been approached with just 3
complaints on violation of freedom of expression. This might be related to the fact that
there are two more independent state bodies that have a specific mandate to deal either
with issues related to media pluralism (the Council for Electronic Media) (1) or with
infringements of the freedom of expression, such as hate speech, (the Commission for
Protection against Discrimination) (2). Nevertheless, the Ombudsman is constantly
advocating for the respect of freedom of expression as a fundamental right. The latest
statements of the Ombudsman relate to hate speech and include specific
recommendations to public authorities to put more effective instruments for monitoring
and reporting hate speech crimes (4) (5).

The Ombudsman institution is closely monitoring the execution by Bulgarian authorities of
the European Court of Human Rights final judgments related to violations of Article 10 of
the ECHR under the Bozhkov v. Bulgaria case (3) — still an issue of concern is related to
disproportionate interference with the freedom of expression of journalists, as a result of
their convictions to administrative penalty in criminal proceedings between 2003 and 2008
for defamation of public servants. In its 2019 Annual Report the Ombudsman of the
Republic of Bulgaria has underlined the need for completing the work of the special inter-
ministerial working group which has prepared draft amendments to the Criminal Code
with the aim to include the exemption from criminal liability and the imposition of an
administrative sanction where the defamation concerns a public authority or official and
the removal or reducing of the lower limits of fines.
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Corruption

Corruption in Bulgaria since last year's rule of law reporting has remained at worrying
levels. This assessment is based, among others, on the continued monitoring by the LIBE
Democracy, Rule of Law and Fundamental Rights Monitoring Group of the European
Parliament. Corruption allegation scandals continue to be part of the public discourse in
Bulgaria in 2021, especially in the context of the three electoral campaigns preceding the
general elections in April, July and November 2021.

Although no corruption related complaints have been received in 2021 by the office of the
Ombudsman institution, some 988 complaints were received in relation to the right to
good governance and good administration — an increase by 0.5% in comparison to 2020.
As a result of the inspections carried out, in 47% of the complaints the Ombudsman has
established violation of the right to good governance. In 337 cases, the Ombudsman gave
recommendations and proposals to administrative authorities and the majority of them
were taken into account. In 478 cases, a solution was found through mediation between
citizens and the administration.

The protection of whistle blowers is still deficient in Bulgarian law. The Ombudsman has
invited state authorities to pay special attention to the urgency of addressing this gap. A
special focus should be put on prohibition of retaliation and support measures including
comprehensive and independent information and advice, which is easily accessible to the
public and free of charge, on procedures and remedies available, on protection against
retaliation, and on the rights of the person concerned. In a recent statement before the
Parliamentary Committee on Human Rights, Religion and Citizens’ Complaints, the
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Ombudsman underlined the need for timely and effective transposition of the Directive
(EU) 2019/1937 of the European Parliament and of the Council of 23 October 2019 on the
protection of persons who report breaches of Union law.

References
e 2021 Annual Report of the Ombudsman of Bulgaria, to be published by 31 March
2022: https://www.ombudsman.bg/pictures/REPORT%202021-ANNUAL%20FINAL-
BG.pdf

e The Parliamentary Committee on Human Rights, Religion and Citizens’ Complaints:
https://www.parliament.bg/en/parliamentarycommittees/2968

NHRI's recommendations to national and regional authorities

As called by the Ombudsman in his statement, authorities should take steps to adequately
ensure legal protection for whistle-blowers in line with the requirements of Directive (EU)
2019/1937 of the European Parliament and of the Council of 23 October 2019 on the
protection of persons who report breaches of Union law. Special focus should be put on
the prohibition of retaliation and support measures including comprehensive and
independent information and advice. Information on available procedures and remedies
on protection against retaliation and on the rights of the person concerned shall be easily
accessible to the public and free of charge.

Impact of measures taken in response to COVID-19 on the national rule
of law environment

Most significant impacts of measures taken in response to the COVID-19 outbreak on
the rule of law and human rights protection

Based on the number and the type of complaints received by the Bulgarian NHRI in 2021,
it seems that the major risks for the human rights in the post-COVID-19 will be:

1. persistence of measures affecting human rights that are not or no longer legitimate
or proportionate to the threats posed, especially with a long-term impact on school
pupils and the mental health of kids;

2. exacerbation of social exclusion, especially persistent for the Roma group members
in Bulgaria;

3. impact on vulnerable sectors of the population, especially Romani women and
children;
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4. negative implications for the enjoyment of socio-economic rights, especially for
retired and elderly people, refugees and migrants.
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Actions taken by the NHRI to promote and protect rule of law and human rights in
the crisis context

As an immediate response to the epidemic situation, the Ombudsman of the Republic of
Bulgaria organised free of charge access to the mobile contacts of all experts working in
the institution, thus providing for a total of 35 hot-lines to hear and respond to citizens’
concerns. This approach resulted in a constant increase of complaints received and
services delivered to citizens during the emergency period as compared to the same
period during the previous year.

Key achievements of the Ombudsman of Bulgaria institution in addressing problematic
issues include:

Immunity from seizure for funds provided as a financial compensation in the
emergency epidemic situation

Citizens, whose employment was affected by the COVID 19 crisis and who received
financial support from the state, complained that banks withheld such funds and remitted
them to private enforcement agencies (private bailiffs). They were, consequently, left with
no income, as well as with no money for food and for pressing needs. Funds granted
through the ‘Keep Me Employed’ programme are considered as a financial compensation
provided to insured workers employed in economic activities whose pursuit is temporarily
restricted. An amendment to the Measures and Activities during the State of Emergency
Declared by Decision of the National Assembly of 13 March 2020 and Overcoming the
Consequences Act was made on a proposal of the Ombudsman to include a ban on the
seizure of compensation funds granted.

Access to justice

In the Bulgarian NHRI's opinion addressed to the Standing Parliamentary Committee on
Internal Security and Public Order in connection with the floor debate on the Bill to Amend
the Measures and Activities during the State of Emergency Declared by Decision of the
National Assembly of 13 March 2020 and Overcoming the Consequences Act, the
Ombudsman stressed that access to justice was an indisputable and inalienable right that
should be exercised freely and the state authorities and institutions should take all possible
measures and actions to create the necessary arrangements and conditions for the free

pL


https://www.ombudsman.bg/news/5529?page=5#middleWrapper

exercise of the right to access justice. The Ombudsman recommended that the legal
provisions governing the use of videoconferencing to hold court proceedings in civil,
criminal, and administrative cases should be voted on and adopted as soon as possible.

Right to healthcare

A recommendation was put forward to the Minister for Health following numerous
complaints filed by essential healthcare professionals about the government's failure to
disburse medical checks of pregnant Romani women.

Rights of persons with disabilities

The amendments to the Family Allowances for Children Act (FACA), promulgated in the
State Gazette, issue 14 of 2021, with effect from 17 February 2021, have rendered the
families of relatives and near friends, as well as the volunteer foster families providing care
and support in a family setting to children whose type and degree of disability or
permanent incapacity for work have been determined at 90 percent or more, eligible to
receive the monthly monetary benefits payable according to Article 8e(5) of the FACA.

Abolition of fees for community-based social services provided remotely during the
state of emergency

Upon a recommendation sent by the Ombudsman to the National Assembly, the fees for
community-based social services that were provided remotely during the state of
emergency have been abolished.

Rights of the child

The Ombudsman put forward more than 100 recommendations. Some of those referred to
specific cases while others related to the rights of large groups of children. Most
recommendations were addressed to the competent child protection authorities — Social
Assistance Directorates (SAD), the Agency for Social Assistance (ASA), the State Agency for
Child Protection (SACP), the Ministry of Labour and Social Policy (MLSP), the Ministry of
Education and Science (MES) and certain Regional Departments of Education, the Ministry
of Health (MH) and the National Health Insurance Fund (NHIF), mayors of municipalities,
and law enforcement authorities. In response to her recommendations, the Ombudsman
was informed of the actions taken, including findings of infringements and the sanction
meted out.

The Ombudsman office resumed in 2021 monitoring inspections acting as National
Preventive Mechanism (NPM). In 2021, despite the complicated epidemic situation, the
Ombudsman acting as NPM carried out inspections at 64 sites, which is an increase by
35% as compared to 2020. The main purpose of the inspections was, first of all, to assess



the anti-epidemic measures taken in the closed institutions, as well as to monitor the
implementation of the recommendations given during previous visits.
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NHRI's recommendations to national and regional authorities

The Ombudsman of the republic of Bulgaria recommends to put forward effective tools to
respect the principle of proportionality when implementing new measures, especially in the
field of access to education.
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Croatia

Ombudswoman of the Republic of Croatia

Impact of 2021 rule of law reporting

Follow-up by State authorities

As a follow up to the European Commission’s Rule of Law Report, Human Rights House
(an NGO which unites 8 organisations, also whose representative is a member of the
advisory body of the Ombudswoman) organized a public discussion that brought together
civil society representatives, representatives of the Ministry of Justice and Public
Administration, Constitutional court representatives, representatives of the Government
(Governments' Office of the Agent before the European Court of Human Rights), the
Ombudswoman and representatives of our institution and representatives of the European
Commission. State Secretary of the Ministry of Justice and Public Administration
announced that as a follow up to the Rule of Law Report a number of legislative proposals
will follow aimed at ensuring the strengthening of independence of judiciary and fight
against corruption.
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hrvatskoj-izazovi-i-preporuke-u-podrucju-pravosuda-i-drugim-institucionalnim-
podrucjima-iz-perspektive-ljudskih-prava/

e https://www.ombudsman.hr/en/rule-of-law-in-croatia-challenges-and-
recommendations-in-the-areas-of-legislature-and-checks-and-balances-from-a-
human-rights-perspective/

Impact on the Institution’s work

The rule of law is a significant part of the Ombudswoman’s work and the Institution has
been recognised by stakeholders for its work on the issues involved.

The Ombudswoman used the 2021 ENNHRI Rule of Law Report to raise awareness on rule
of law through its webpage and meetings with relevant stakeholders. Additionally, the
European Commission’s Rule of Law Report is used as a source of information for our
Annual Report for 2021.
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Additionally, the Croatian NHRI continues closely monitoring issues in relation to rule of
law (judiciary, whistle blowers’ protection, media freedoms, human rights defenders,
checks and balances and others) and we will include them in its 2021 Annual Report, to be
submitted to the Croatian Parliament, and which is being drafted at the moment.
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Follow-up initiatives by the Institution

The Ombudswoman has shared the Rule of Law Report and its findings with members of
the Human Rights Council, advisory body to the Ombudswoman as well as with staff of the
Ombudswoman'’s Office. It was also part of the NHRI's meetings with civil society
organizations and state administration bodies (in particular in drafting of legislation on
social care, law on whistle-blowers’ protection and discussions on migration).

Furthermore, the Ombudswoman has organised a conference at the beginning of January
2022 on 30 years of protection and promotion of human rights in Croatia: past, present and
future and one of the panels was focused on state of rule of law in Croatia.
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NHRI's Recommendations to National and European policy makers

The Ombudswoman suggests including NHRIs more visibly in discussions on the rule of
law reporting by European policy makers and providing visible space for NHRI input in the
EC Report.

Also, organise a yearly EU level conference on the Rule of Law Report, co-organised by the
Commission and ENNHRI, as high level as possible to ensure impact, with strong
Commission’s participation, with all EU NHRIs and national Government representatives,
focusing on the parts of the RoL country reports that specifically pertain to the
independence, work and standing of NHRIs, as well as the overall situation across the EU.
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Independence and effectiveness of the NHRI

International accreditation status and SCA recommendations

The Ombudsman of the Republic of Croatia was last re-accredited with A-status in March
2019 (1).

Among the recommendations, the SCA encouraged the Croatian NHRI to advocate for
broad consultation and participation of civil society in the selection process.

The SCA also noted that the Croatian NHRI had recently been mandated with additional
responsibilities under the whistle-blower legislation, but that no new funding had been
allocated to allow it to carry out these new responsibilities. Therefore, the SCA encouraged
the Croatian NHRI to continue to advocate for the funding necessary to ensure that it can
effectively carry out the full extent of its mandate, including its newly mandated
responsibilities.

Additionally, the SCA noted that the term of office of the Ombudsperson is of 8 years and
that the enabling law does not limit the number of re-appointments. The SCA took the
view that it would be preferable for this to be limited to one re-appointment.

Finally, the SCA acknowledged that the regional offices in Rijeka was not accessible to
persons with disabilities at the time. It encouraged the NHRI to continue to seek a solution
of this situation, including by advocating for additional funds to ensure that all its offices
are accessible.
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Regulatory framework

The Ombudswoman of Croatia continues to function on a constitutional basis. It has the
mandate to contribute to protection of human rights for individuals, including through
complaints handling, strategic litigation before courts (only in antidiscrimination and
whistle-blowers’ protection cases) or taking part in legislative procedures. Furthermore, it
provides general legal information to individuals continues to raise awareness and does
research.

The national regulatory framework applicable to the Ombudswoman of Croatia has not
changed since the 2021 Rule of Law Report. However, due to the obligation to transpose
Directive (EU) 2019/1937 of the European Parliament and the Council of 23 October 2019
on the protection of persons reporting breaches of Union law, in 2021 the Government has
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commenced the adoption of the new Law on the Protection of the Reporters of
Irregularities, which is still ongoing and which foresees an additional broadening of the
Ombudswoman'’s mandate. Representatives of the Ombudswoman'’s office participated in
drafting the new Law as one of the members of the Working Group. Proposals and
comments were presented also during the public consultation on the Draft Law, as well as
during the further parliamentary procedure since not all of our proposal were accepted
during the work of the Working Group.

The Croatian NHRI's regulatory framework is sufficient. During 2021 the new
Ombudswoman and subsequently three Deputies have been elected by the Parliament, in
line with the regulatory framework. The Law on the Ombudsman from 2012 provides the
Ombudsman shall have “a minimum of 3 deputies”. However, given a completely new
additional mandate was given to the institution since then (in 2019, whistle-blowers
protection mandate, which will now extend even further with the new Law transposing
Directive (EU) 2019/1937) the Croatian NHRI considers that the need for a fourth Deputy
has been established. This is additionally relevant given the regulated structure of the
organisation, namely, Ombudswoman'’s 3 deputies are not just ‘deputies’ of the
Ombudswoman, but are also the only management/supervisory level in the institution
other than the Ombudswoman herself (there are no heads of units, heads of departments
etc.). While there is no need to amend the existing Law on the Ombudsman, a change in
established practice would be beneficial to the effectiveness of the institution.

References

e https://www.ombudsman.hr/en/new-deputy-ombudspersons-appointed/

e https://www.ombudsman.hr/hr/jacanje-zastite-zvizdaca-novi-zakon-o-zastiti-
prijavitelja-nepravilnosti-na-prvom-citanju-u-saboru/

Enabling and safe space

The understanding of the NHRI mandate, its independence and role varies across the
system and depends on individual institutions. As previously noted, voting on the Annual
Report in the Croatian Parliament, and in particular the negative vote on the annual report
which is an assessment of the situation regarding human rights in the country, affects the
level of implementation of the recommendations.

Also, some state authorities still perceive the institution to a large extent by its first
mandate of the ombudsman (focusing on maladministration) which it has had for 30 years,
rather than the newer mandates, including the NHRI mandate. Part of this can be
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contributed to a general public lack of awareness and knowledge about human rights,
including on the role of NHRIs in promoting and protecting human rights.

Additionally, regarding the NHRI's work on the treatment of irregular migrants - in spite of
some positive steps regarding access to information during Ombudsman’s (announces and
unannounced) visits to police stations, the Ministry of the Interior still continues to deny
the Ombudswoman direct access to data in their information system.

In relation to enabling and safe space for NHRI, the Croatian Ombudswoman highlights
three issues: 1) that of the importance of timely discussions of our Annual Reports by the
Parliament and 2) that of the impact of the Parliament voting on the Ombudswoman’s
Reports and 3) the currently inadequate premises of the institution.

Firstly, it is important that the Parliament discusses Ombudswoman’s annual reports in a
timely manner, as the Parliament not debating them in time, but with a considerable delay,
makes the findings in the reports less relevant due to the passage of time, as well as
negatively impacts the implementation of the recommendations from the annual reports.
That was the case with the Ombudswoman’s annual reports for 2018 and 2019, which were
not debated in 2019 nor in 2020. In 2021, the newly elected Ombudswoman had to present
3 annual reports: Report for 2018, Report for 2019 and Report for 2020 (and additionally 1
Special report) to the Parliament at the same time during a single discussion on all 3
annual reports together.

Secondly, the annual report and particularly the implementation of the recommendations
contained therein should not depend on the outcome of the Parliamentary vote on the
annual report. Currently several different outcomes of the vote are possible, given there is
voting “in favour”, “duly noting” and voting “against” the Ombudswoman'’s annual report.
While the results of the negative vote on the annual report do not affect the incumbent’s
mandate, they impact the reception of the report including and particularly importantly the
reception of recommendations by the institutions they are addressed to. At the same time,
Ombudswoman’s annual reports are not reports on the institution'’s internal
operations/reports on the work of the Ombudswoman for the previous year but an
independent overview and assessment of the situation regarding human rights in the
country. Therefore, while there should be public scrutiny and accountability of all public
institutions and public officials, the vote on the report is a vote on the independent
assessment of the situation regarding human rights. We think these assessments should be
debated by the Parliament, but should not be subject to a vote, rather they should be
always “duly noted".



Finally, the Office of the Ombudswoman still continues to work in the temporary office
space, which cannot even accommodate all of our staff, nor our case files (archives) and
generally does not meet our needs (no meeting room for instance).

Nevertheless, Croatian NHRI perceives that, in general, it has adequate access to
information and to policy makers, also is involved in all stages of legislation and policy
making with human rights implications.

In relation to the NHRI's recommendations, the Ombudswoman can issue
recommendations in individual cases and through the Annual Report. The addressees of
the NHRI recommendations are legally obliged to provide a timely and reasoned reply.

When it comes to individual cases, in line with the Article 27 of the Ombudsman Act the
bodies to which recommendation was issued shall notify the Ombudswoman, within the
time limit set by her, of the measures undertaken as a result of her recommendation. If the
bodies do not notify within the set time limit the Ombudswoman on the measures
undertaken or if they do not act in accordance with her recommendation, the
Ombudswoman shall inform thereof the body authorised for supervision of that bodies. If
the body that conducts the supervision does not notify, within the open deadline, the
Ombudswoman shall inform thereof the Government of the Republic of Croatia. In the
case of a more serious violation of or threat to the citizens' rights, the Ombudswoman may
notify the Croatian Parliament and the public of the failure of undertaking measures in
accordance with her recommendation or proposal.

Regarding recommendations issued in annual reports - the Governmental Office for
Human Rights and Rights of National Minorities is formally tasked with the systematic
monitoring of the implementation of recommendations from the Ombudswoman's annual
report. However, currently the Governmental Office is not fulfilling this obligation.

The Ombudswoman on the other hand regularly monitors the implementation of
recommendations from the Annual Report. The Croatian NHRI has an obligation from the
Ombudsman Act to include in each annual report an assessment on the level of
implementation of the recommendations from the last annual report. Data on the level of
implementation is collected from responsible bodies at the end of each year, during the
preparation of the next Annual Report, so that each Chapter of the Annual Report looks
into specific recommendations from previous years in more detail. In addition, as an
example of good practice, in cooperation with the Committee on Human and National
Minority Rights of the Croatian Parliament, thematic sessions on the implementation of
recommendations from the Ombudsman’s Annual Report were organized in the past



which gathered representatives of all relevant ministries and governmental agencies and
this aided in the implementation.

When analysing NHRI's safe space, it is worth noting that in Croatia measures necessary to
protect and support the NHRI, heads of institution and staff against threats and
harassment and any other forms of intimidation (including SLAPP actions) are in place. In
line with the Article 8 of the Ombudsman Act, the Ombudswoman and her Deputies enjoy
immunity as do Members of the Croatian Parliament and the provisions of the Constitution
of the Republic of Croatia on the immunity in the Croatian Parliament are applied to them
appropriately (Article 76).

Developments relevant for the independent and effective fulfilment of the NHRIs’
mandate

The Croatian NHRI has taken an action to improve its functioning in compliance with the
Paris Principles and Recommendations 021/1 of the Committee of Ministers of the Council
on National Human Rights Institutions. In line with those recommendations:

e The institution changed the premises in the regional office in Rijeka to ensure its
accessibility.

e Raised the issue of the need on the Government side for the provision of adequate
resources corresponding to our extended mandate in relation to whistle-blowers’
protection (planned new staff members).

e Raised the issue of the inadequate premises of the institution.

e In the election of the Ombudswoman advocated for a broad consultation and
participation of civil society in the selection process, resulting in the fact that during
the public hearing in the selection process questions to the candidates could be
asked not only by members of the Parliament but also by external members of
committees, who are representatives of CSOs and academia. Also, the public
hearing was streamed online and is/was publicly accessible.

NHRI's recommendations to national and regional authorities

e Provide the institution of the Ombudswoman with adequate resources (including
staff members and deputy) corresponding to broadening of mandate.

e Ensure adequate premises for the work of the institution following the earthquake.

e Debate annual reports of the Ombudswoman in a timely manner and discontinue
voting on the annual report on the situation of human rights - the reports should
be debated, but should be “duly noted”.



e Ensure unannounced and free access to all data, including data in the information
system of the police/the Ministry of the Interior needed for our work on protecting
human rights of irregular migrants.

Human rights defenders and civil society space

Laws and practices negatively impacting on civil society space and/or on human
rights defenders’ activities

The situation of human rights defenders and civil society space in Croatia has remained
equally worrying throughout last year.

During 2021 the National Plan for the Creation of Enabling Environment for Civil Society
has still not been adopted, although the last strategic document expired in 2015.

In relation to CSOs access to financial resources, a number of CSOs have reported that
there is a lack of funding opportunities for those working on issues of human rights and
anti-discrimination, particularly in relation to monitoring and advocacy initiatives. This is
partly due to the fact that key strategic documents are missing, which would define
priorities in individual areas — such as National Plan for Promotion and Protection of
Human Rights and Suppression of Discrimination.

When it comes to ESI funds, CSO point to demanding administration of these projects and
point to the shortcoming in evaluation, such as giving the support to associations that
were among the first to submit their projects. This puts at a disadvantage CSOs operating
in rural areas or islands, where post offices do not work every day or do not exist at all, and
where the Internet connection is not always stable.

Also, some CSOs indicate difficult access to information and statistics available by the
competent authorities, especially in the context of migration, as well as the inability to
access shelters and detention centres due to the pandemic.

Furthermore, regarding the work of CSOs in the area of migration, in 2021 the High
Misdemeanour Court confirmed the judgment of the Misdemeanour court against a
volunteer who was found guilty of committing the offense of aiding and abetting the
illegal crossing of the state border in line with the Aliens Act and issued a high financial
sanction.

In the ECtHR judgment M.H. against Croatia (1), currently being considered as a possible
case for the Grand Chamber, the ECtHR presented the important role of NGOs for the
protection of migrants rights, which should be viewed as partners in the authorities’ efforts
to deal with migration challenges.
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Access to and involvement of civil society actors in law and policy making

When it comes to the participation of CSO representatives in working groups for the
adoption of strategic and public policy documents, representatives of associations point
out that the number of calls for participation in such activities has increased in recent
years. However, they also emphasize that they are often involved with a delay, at a time
when the process of drafting the document in question has already begun, as was the
case, for example, with the process of drafting EU funding documents for the financial
period 2021-2027, when a document has already been drafted and sent to the EC for
consultation.

In the context of the legislative procedure, according to preliminary data from the Office
for Legislation, a total of 823 consultations were conducted through the e-Consultation
system in 2021, in which 274 NGOs participated. Out of a total of 23,476 comments
received from all categories of stakeholders through the e-consultation portal, 5,076 were
accepted or partially accepted, 6,506 were not, and 1,808, or slightly less than 8%, were not
answered.

Threats and attacks, including strategic litigation against public participation (SLAPPs)

In reference to civic space, in 2021 journalist continued to be faced with SLAPPs, which are
referenced in the chapter on Media freedom.

Furthermore, in the 2021 ECtHR judgment M.H. against Croatia currently being considered
as a possible case for the Grand Chamber recognised that in the migration context NGOs
regularly work alongside lawyers and help them establish a connection with persons in
need, since they have greater opportunities for contact with such persons. Furthermore,
the Court pointed to the important role of NGOs for the protection of migrants’ rights,
which should be viewed as partners in the authorities’ efforts to deal with migration
challenges.

NHRI's role in promoting and protecting civil society space and human rights
defenders

The Ombudswoman continues to monitor the situation and has a dedicated chapter on
Human Rights Defenders in its Annual Report to the Parliament, as well as number of
recommendations on the issue.
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In preparation of the 2021 Annual Report the Ombudswoman has sent out an open public
call, as well as a large number of specific letters inviting CSOs to contribute to it by
sending their data, insights and specifically asking about key challenges to their work (the
work on our Annual Report is ongoing).

Additionally, in her media activities the Ombudswoman continues to underline the
important role played by human rights defenders. During 2021 the Ombudswoman issued
a press statement in relation to media freedom and attacks on journalist during the
protest. Furthermore, during a Human Rights Film Festival in December 2021 the
Ombudswoman organized a public consultation with civil society organizations — the aim
of this consultation was to get a better insult in challenges they face as human rights
defenders and to identify key challenges in human rights protection during the year from
their perspective. These input from these consultations will be reflected in the
Ombudswoman’s Annual Report for 2021 which is currently being prepared.

Finally, during the UPR process, the Ombudswoman has included information on the
challenges identified, which is reflected in recommendations Croatia received.

NHRI's recommendations to national and regional authorities

e To adopt a new National Strategy for the Creation of an Enabling Environment for
Civil Society Development;

e To adopt a new National Programme of Protection and Promotion of Human
Rights, which recognizes the role of human rights defenders;

e To continuously undertake activities aimed at the promotion of the UN Declaration
on human rights defenders.

Checks and balances

When it comes to checks and balances, the works of National Civil Protection Headquarter
was discussed — as they were the key body in making decisions on measures against
COVID - 19. Part of the criticism related to the lack of transparency in their decision
making and lack of inclusive participation of citizens, civil society and other stakeholders in
response to epidemic. Additionally, the criticism related to inadequate inclusion of the
Parliaments in relation to COVID measures.

This has all led to the starting of the process of a potential referendum (collection of
signatures) , initiated to oppose introduction of COVID certificates and their usage and at
curtailing the powers of the Headquarter.



As already stated, the right to participate in public discussion through consultation and
participation in decision — making still to be further improved to increase trust of public in
the work of institutions.

Furthermore, in relation to the elections, one of our complaints pointed to the lack of
remedy in the context of the right to vote. Namely, when the person in not included in
Electoral register and finds out that at the voting place, there is no possibility for that
persons to enjoy their right.

In the context of legislative processes, provisional data from the E-Counselling platform
that supports involvement of citizens and CSO in public policy and law making processes,
shows that in 823 consultations that took place in 2021 there were 274 NGOs participating.
Through this platform 23.476 comments were received, of which 8% were unanswered by
authorities, which is a positive step compared to 2020 when 35% were unanswered.
However, CSO representatives still point to the fact that the answers provided by relevant
bodies are only formalistic and that there is a lack of other forms of consultations.
Additionally, in 2021 the Government sent into procedure 120 laws, out of which 77.5 %
went through first and second reading in the Parliament, while 22.5% were adopted
through fast-track, urgent procedure. The Preliminary Impact Assessments were conducted
on the impacts of proposed legislative initiatives, including in reference to how they impact
human rights. As in the vast majority of cases no direct impact on human rights were
identified, it would be important to strengthen the capacity of civil servants to monitor
impact of legislative initiatives on human rights in the upcoming period.

Trust amongst citizens and between citizens and the public administration

When it comes to the level of trust between citizens and public administration it is not
high. Citizens address the Ombudswoman, citing problems in accessing public bodies and
services, ranging from inability to contact institutions and lack of response to their
submissions, to unethical conduct of public servants as well as irregularities in the
procedures conducted in deciding on citizens' rights. Additionally, citizens often complain
in regards to exceeding of deadlines. It is also indicative that citizens ask us general
questions about how they can get a service or how to protect their right, who they can
turn to or complain to, what the procedure should look like and so on, which shows that
public service bodies themselves do not provide sufficient information on procedures and
services or are simply not responsive. Problems in the functioning of public administration
are also recognized by the Government, and the Draft National Plan for the Development
of Public Administration from 2021 to 2027, which was in a public consultation during 2021,
states that the quality and efficiency of Croatian public administration remains low
compared to other EU Member States looking at global governance indicators. According
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to the NAP, administrative burdens, repeated searching for data that different public
administration bodies have in their records, slowness in resolving (administrative) cases
and complicated procedures and regulations are the most common challenges faced by
citizens and businesses in the Republic of Croatia.

NHRIs as part of the system of checks and balances

The Ombudswoman regularly takes part in legislative and policy processes. For example,
the Ombudswoman took part in a legislative procedure in relation to the new Social
Welfare Act. The adoption of the Act has been a long standing recommendation. Also, the
new Act, together with other pieces of legislation, introduced a reform of the social welfare
system. The Ombudswoman used her previous work and complaints and got involved in
public discussion on the proposed text through e-counselling platform. Additionally, as it
was a proposal which got a very large number of comments and there were dissonant
voices in the public on the direction of the reform, the Ombudswoman organized a public
discussion gathering key stakeholders — the Minister and representatives of the Ministry
proposing the new Act experts, academia, and providers of social services and users to
discuss the proposed solutions. Furthermore, she later took part in the discussion in the
committees of the Parliament in both the first and second round of reading, as well spoke
publicly/to the media on the issues which the Act is regulating and on the ways forward.

NHRI's recommendations to national and regional authorities
e Ensure various forms of consultations with rights holders, including vulnerable
groups;
e Strengthen the capa