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Mr. Speaker of the House of Representatives,
Mr. Chairman of the Petitions Commiittee,

Honourable Members of Parliament,

In accordance with Article 15 of the Federal Ombudsman Act of March 22, 1995, we have the honour of
submitting the report of the Federal Ombudsman for 2012.

We hope that you will enjoy reading this report and are at the entire disposal of the House of Representatives
to present and comment on it before the Petitions Committee and the standing committees.

Yours faithfully,

The federal ombudsmen

Catherine De Bruecker Guido Schuermans



Preface

In the report for 2011, we addressed the various facets of the mission we have had the honour of
carrying out since 2005, namely to remedy the threatening gap between the citizens and the public
authorities, facilitate dialogue, play a moving role for reconciliation but also for the accountability of
opposing parties in a conflict, at times to defend rights, and finally, as a new vehicle for civic participation
in the management of public affairs.'

The Ombudsman has become an indispensable instrument on all these fronts at a time when public
governance and administrative organisations are meeting fundamental changes.

In terms of prospects for the future, the colloquium? organised in the “Palais de la Nation” in November
2010 and the ensuing assessment results®, set out concrete lines for the consolidation of the institution
to enable it to perform its mission fully in the face of the stakes in the 2Ist century:

— the constitutionalization of the individual right to have recourse to an independent ombudsman;
— a better coordination between the Ombudsman’s intermediation and legal remedies;

— the extension of the scope of the Federal Ombudsman with regard to other authorities under the
federal purview;

— the conferral of a right of initiative to the Ombudsman;

— the reinforcement of the power to make recommendations;

— the opportunity to decide in fairness.

Some of these avenues are already being examined and are taken into consideration.

Our term of office came to an end on November 8, 2011. Since then, pursuant to the act establishing
federal ombudsmen, we have continued to perform our duties whilst waiting for the House of
Representatives to organise an appeal procedure for the appointment of new federal ombudsmen.
This is already in progress.

We would like to wish all the luck and success to the institution for the third term of office which will
commence with the appointment of new federal ombudsmen by the House of Representatives for
the six years to come.

We would like to thank all those without whom we would not have been able to see our mission through:

— Our staff, for the quality of the work they put in day in and day out in the service of citizens, with
devotion, efficiency and tenancy;

— The civil servants of the federal administrative authorities at all levels, for the constructive dialogue
we have been able to develop and their participation in the search for solutions, whether in individual
complaints or structural questions;

I For a detailed development, cf. C. De Bruecker and G Schuermans, Annual Report 2011, Brussels, The Federal Ombudsman,
2012. Preface.

2 Proceedings of the colloquium “A Consolidated federal Ombudsman for the 2Ist century: Are Reforms Needed?"" held in Brus-
sels on November 30, 2010, Anthemis sa / Intersentia, 201 1.

3 B. Blero and B. Hubeau, “A Consolidated federal Ombudsman for the 21st century: Are Reforms Needed?": Evaluation of the
results of the colloquium of November 30, 2010." Brussels, the Federal Ombudsman, 2011.



— The House of Representatives, for the confidence shown and for the attention paid to our reports
and recommendations.

|
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Guido Schuermans Catherine De Bruecker
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the federal Ombudsman l. Operation and Management

How the Ombudsman service operates

To get results, an ombudsman must cultivate cooperation continuously with its different partners: the
administrative authorities, Parliament, and the other ombudsmen.

In 2012, the Federal Ombudsman continued its efforts in that direction.

Promote all administrative authorities geared to the citizen

= By developing the processing of complaints on the front line

In its annual report for 2011, the Federal Ombudsman recommended that a structured and harmonised
processing of complaints on the front line be developed in all the federal administrative authorities by
establishing internal complaints departments based on a common model.

This recommendation elicited a positive response.

At the initiative of the Secretary of State for the Civil Service and the Modernization of Public Services,
the Council of Ministers agreed to have the management of complaints harmonized in the federal
administrative authorities. The deadline set for the implementation of this project is July 21, 2013.

For its part, the Federal Ombudsman continued to support the development of a harmonized processing
of complaints on the front line. In 2012, we proposed to the federal administrative authorities to review
the cooperation protocol,' so as to include expressly the role of their internal complaint coordinator.
We thus plan to give further impetus to the launch of the processing of complaints by the administrative
authorities.

The Secretary of State for the Civil Service and the Modernization of Public Services asked the FPS
Personnel and Organization (P&O) to conduct an assessment of the management of complaints in
the federal public services.

After consulting with the Federal Ombudsman, the Directorate General for Development of Personnel
and Organization of the FPS P&O defined a certain number of quality criteria for a complaints department
to be considered as good practice. As soon as a department meets these criteria, its organisation may
sign the new cooperation protocol with the Federal Ombudsman.

Finally, a proposal for a resolution was introduced in the Senate to reinforce a culture of service in the
federal administrative authorities.” It stipulates expressly that modern administrative authorities geared
to the citizen must have a uniformly structured and harmonized model for the processing of complaints.

The development of the processing of complaints on the front line has thus received broad support.

Last year we included the first report of the Federal Complaint Management Network in our annual
report. This year, we received from the Directorate General for Development of Personnel and
Organization the first report of front line complaint management indicators in the federal administrative
authorities for 2012, It is entitled: “Evolving together for the benefit of the customer.”

I This protocol has already been approved by the Board of Public Social Security Institutions and the Board of Public Interest Organisations and
must still go through a final reading with the Board of the FPSs and PPS.
2 Parl. doc., Senate, 2011-2012, May 30, 2012, n® 5-1638/1.
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As regards cooperation, it indicated that: “Voluntary cooperation, the partnership with the Federal
Ombudsman, the sharing of good practices and exchange of contacts between the different complaint
coordinators (already 57 in number) of the Federal Complaint Management Network have already
yielded numerous results. These include the concrete implementation of complaint management in
the different federal administrative authorities, jointly defined assessment criteria, and the annual
measurement of indicators.”

* By providing a continuous follow-up of the recommendations and proposals made to the
administrative authorities every year

In daily practice, the Federal Ombudsman contributes throughout the year to the development of a
culture geared to the citizen in the federal administrative authorities. This entails in particular proposals
and recommendations for the adaptation, introduction or discontinuance of certain administrative
practices.

The processing of complaints actually enables the Federal Ombudsman to pinpoint the problems and
how they can be avoided in future.

The Federal Ombudsman’s recommendations and proposals are not always followed without striking
a blow' but, in many cases, they ultimately lead to the adaptation of internal practices or directives of
the administrative authorities.

Forinstance, in 2011, the Federal Ombudsman had recommended to the Department of Persons with
Disabilities to pay interest on all outstanding monthly instalments, including the six monthly instalments
prior to the expiry of the legal six-month time limit provided for the processing of applications for
benefits, when said deadline is exceeded. At the end of January 2013, the Secretary of State responsible
for persons with disabilities informed us that the Department of Persons with Disabilities will adjust
its practice in accordance with this recommendation.

At times, it is not necessary to go as far as a recommendation, as the administrative authorities gauge
rapidly the dysfunctions reported by the Federal Ombudsman and engage in constructive dialogue on
the proposals to remedy them. This was the case in 2012 with the FPS Finance concerning the difficulties
that arose from the entry into force of new measures for the issuance of certificates of inheritance.
Following our proposals, the FPS Finance amended its internal directives, revising in particular the
process and scope of the inquiry into tax debts and imposing on the tax authorities a maximum time
limit of four weeks to issue certificates.”

Reinforce all information and orientation for citizens

= |n the federal administrative authorities

Let us return to the afore-cited proposal for a resolution introduced in the Senate, to reinforce the
culture of service in federal administrative authorities with regard to citizens.

The other section of this proposal is based on the observation, described in our annual report for 20113,
that a harmonization of the presentation, the minimum content required, and the user-friendliness
expected of the websites of the different administrative authorities constituted undeniable progress.
The proposal suggests that it would be particularly helpful for the website of every federal administrative
authority mentioned to indicate in a conspicuous place, such as the homepage, for instance, the general
contact details of the service.

: Part IV of the annual report is devoted to the follow-up of the recommendations.

Part lll, Analysis of complaints, p. 39
: Annual Report 2011, p. 98.
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This observation was a follow-up to our cross-thematic recommendation of 2010' to endow the federal
administrative authorities with an efficient information and communication policy by establishing the
general principles on which the external communication of the different administrative authorities
must be based.

= \With the other mediators and ombudsmen

Launched in 2007 by the Belgian Network of Mediators and Ombudsmen,? the portal www.ombudsman.
be provides citizens with a unique, centralised point of access to the different ombudsman services in
our country. Belgium has a large number of such services and it is not always easy for citizens to figure
out where to go to with their problem.

The Federal Ombudsman is an active member of the network with the federal ombudswoman,
Catherine De Bruecker, being its chairwoman since January 28, 2011.

In 2012, the different ombudsman services of the network cooperated on the renovation of the website
to improve the search function and the user-friendliness thereof for visitors.

The new portal is therefore chiefly geared to the search for efficient information and orientation
for citizens, based on their concrete concerns rather than on the division of competences between
institutions. Furthermore, it enables the network and its members to disseminate news on the
ombudsman sector. It was put on line in the beginning of 2013.

The general figures of the Federal Ombudsman show that in 2012, the number of complaints intended
for other mediators had dropped considerably.* Does this suggest that citizens can already find their
way better through the maze of mediation?

Join forces to ensure that fundamental rights are protected

We have since 2006 underscored that the protection of the fundamental rights of citizens against the
arbitrary conduct of the administrative authorities is an essential and inherent task of the Ombudsman,
even when it is not expressly enshrined in its constituent deeds.? Since then, the Federal Ombudsman
has each year devoted a particular chapter in the annual report to the analysis of complaints concerning
the respect of fundamental rights by the federal administrative authorities.

Next to the Constitution, the protection of human rights is enshrined by definition in an international
legislative context established by conventions for the protection of human rights that are binding for
the signatory states. International cooperation between ombudsmen and a comparative analysis of
the protection mechanisms introduced in the different states are indispensable for contributing to
the discussion currently conducted in our country on the concrete and effective implementation of
international commitments undertaken by Belgium.

In the follow-up of the recommendation we made in 2010° to ensure independent and effective
supervision of the federal penitentiaries, in accordance with the commitments undertaken by Belgium
upon signing the Optional Protocol to the United Nations Convention Against Torture (OPCAT), the
Federal Ombudsman launched a comparative study of the implementation of OPCAT in European
countries.

GR 10/01, Annual Report 2010, pp. 131-132.

Officially, the Permanent Consultation of Mediators and Ombudsmen.
Part Il, General statistics, p. 2.

Annual Report 2006, pp. 23-24.

GR 10/02, Annual Report 2010, pp. 132-134.
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In this connection, in the beginning of 2013, the Office of the Federal Ombudsman paid a study visit
to its Austrian counterpart (the Volksanwaltschaft), which has just been put in charge of the national
prevention mechanism (NPM) against torture stipulated by the OPCAT. The Austrian model involves
the ombudsman, through a new advisory board, representatives from the civil society, and experts
from the former advisory committee on human rights and its commissions of experts, hitherto under
the purview of the Minister for the Interior, comparable to our Central Prison Supervisory Council
and our Supervisory Commissions.

From left to right: Ulrike Grieshofer, Ombudsman Peter Kostelka, Catherine De Bruecker, Guido
Schuermans, Ombudswoman Terezija Stoisits, Valérie Goffin

Join forces to promote the concept of ombudsman throughout the world

* Through multilateral cooperation

The Federal Ombudsman is a member of the International Ombudsman Institute (IOIl), an INGO of
Austrian law, which groups ombudsmen from all over the world. Ever since it was created in Sweden
in 1809, the concept of ombudsman has been adopted virtually everywhere in the world and has
proven to be flexible and innovative, while staying true to its characteristic fundamental principles,
namely independence, objectivity and fairness.

In November 2010, the IOl held its 10th world congress on the topic “Speaking truth to power — the
role of the Ombudsman in the 2Ist century” as well as its statutory general meeting. On that occasion,
the IOl adopted an important revision of its articles of association.

Article 2.2 of the new articles of association of the IOI' lists a dozen principles which an ombudsman
institution must meet to comply with the international standard of the ombudsman according to the
ideals set out in the Paris Principles and the US Resolutions on the role of the ombudsman.

The IOl also renewed its statutory bodies. The Federal Ombudsman, in the person of Catherine De
Bruecker, was appointed by her peers to the board of directors of the European Chapter of the 1OI.

www.theioi.org
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= Through bilateral cooperation

Following a visit of the ombudsman of Burundi in April 2012 and pursuant to the support programme for
young institutions implemented by the Association of Ombudsmen and Mediators of French-speaking
Countries, the Federal Ombudsman organised a professional practical training for two staff members
of the Burundian institution. This practical training was provided in January 2013 at the Office of the
Federal Ombudsman, with the participation of the ombudsman of the Wallonia-Brussels Federation
and Wallonia, the ombudsman of the City of Charleroi and the Flemish Ombudsman.

Management of the institution

Structure of the organisation

The Front Office handles the first contact with citizens who turn to the Federal Ombudsman. It verifies
the admissibility of incoming applications, processes requests for information and refers complaints that
do not concern the Federal Ombudsman as much as possible to the competent authority. The three
back offices process complaints that fall under their respective purview as indicated in the organizational
chart below. The Communication Section supports and implements the communication policy of the
federal ombudsmen, whereas the logistical staffs are responsible in particular for human resources and
financial and logistical management.

| Federal Ombudsmen |

—| Secretariat of the Ombudsmen

|

Director | | Administrator

Frontoffice: reception, requests
for information, inadmissibility

Communication: int./ext.
communication, ICT, documentation

Backoffice I:]ustice, Home Affairs
Foreign Affaires

Facilitities management: HRM,
L_| Financial, budgetary and facilitities
management

Backoffice 2: Employment, Social
Security, Health, semi-public and
private bodies operating in the

social field, Personnel & 1

Organisation, civil cervants

Backoffice 3: Finance, Economy,
Mobility, Defence, Programmatory
administrative authorities,
semi-public bodies, public

cooperations and bodies not  |—
attached to a Federal administrative
authority, private organizations
entrusted with a
public service mission

~N
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Personnel situation and management

On January 1, 2013, the institution had 53 employees, as indicated in the table below:

Grade Language Gender

Total Staff
On workforce  Framework

N F M F Statutory contract  in FTEI Total
A 6 17@) 18@) 15 I8 (a) 15 (b) £y} 24 (+8)
B 8 8 4 12 8 8 (0) 16 12 (+4)
C | 2 0 0 2 2 2
D (d) | 2 0 3 0 3 2,75 (2,75 ETP)
Total 26 28 24 30 26 28 52,75 38 (+14,75)

(@) Including a tenured staff member on mission leave

(b) Including 8 contract employees, Article 4 of the organic framework (urgent and temporary needs), and a contract
employee replacing a tenured staff member on mission leave

(¢) Including 4 contract employees, Article 4 of the organic framework (urgent and temporary needs)

(d) Maintenance personnel, recognized as equivalent to Level D, Article 4 of the organic framework: 3 staff members
(2.75 PTE)

The workforce has increased by two compared to the situation on January |, 2012.

To enable us to maintain a quality service to the citizen, the House of Representatives has enabled us to reinforce
our services with two full-time graduates (one French-speaking and one Dutch-speaking).

On the continuing training front, the institution turns regularly to the Federal Administration Training Institute.
Furthermore, participation in study days and other external training programmes enables staff members to
keep apace with developments in their discipline.

Financial and budgetary management

The estimate and monitoring of the Federal Ombudsman’s expenses have, ever since the office was
created, depended on a long-term projection of personnel expenses. Like various endowed public
institutions, the Federal Ombudsman submits to the House of Representatives a multi-year estimate
of its budget for its overall expenses over three years.

The basic budget figures for 2011-2013 are given in the table below:

Budgetary year Accounts 2011 Budget 2012 Budget 2013
Expenditures 4 613 82996 5509 900,00 5768 200,00
Financement 5147 01098 5509 900,00 5768 200,00

Endowment 4752 000,00 5309 000,00 5309 000,00
Transferred surplus 361 350,00 200 900,00 459 200,00
Other revenues 33 660,98
Balance 533 181,02
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The heading “Accounts 2011"" mentions the actual amount of expenses for 2011, whereas the headings
“Budget 2012" and “Budget 2013" post the total budget lines (for expenses) allocated by the House.
These lines are financed by the endowment proper (i.e. the annual amount in the general budget for
government spending), bonuses carried forward from previous years, and other revenues.

Facilities management

Facilities management in 2013 pertains to our prospective move in the Forum Building of the Federal
Parliament at the end of March. Such an operation cannot be improvised. Different actions have been
taken to that end since 2012, including an invitation to tender for the actual move and the security
and arrangement of the new premises. The foundation stone was laid at the end of December: our
servers were transferred to an external data centre of the non-profit association Smals ASBL, the ICT
partner of the federal authorities.

The new complaint management system developed with the help of an extern firm went into production
in the beginning of 2013. To that end, in 2012, an internal working group focused fully on the development
and launch of this application, which will help optimise our working processes in the coming years.

As is too often the case with new IT tools, the launch of this application did not proceed without
hitches, and entailed a slow-down in our normal deadlines for processing applications in 2013. For the
sake of efficient and transparent communication, we immediately informed all our complainants as well
as the public through our website.

O
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|. Introduction

In this part, general statistical data provide an overall view of the number of case files, language, means
of communication used, processing phase, admissibility and forwarding of case files.

These data can be used to gauge the result of the Federal Ombudsman'’s work.

The figures cover the calendar year 2012 and report on the situation of case files as at December 31,
2012.

To give a clear picture of the case files submitted in the year under review, unless expressly indicated
otherwise, the tables and graphs will be based on the new case files for the period, thereby avoiding
case files from previous years, still in progress in 2012, from being booked twice. The case files submitted
in previous years are indicated globally in the comments and explicitly included in certain graphs, so
that the overall workload per year is illustrated all the same.

Inasmuch as possible, the general statistics compare developments in the year 2011 and 2012.

|. Result of the Federal Ombudsman’s intervention

The Federal Ombudsman intervenes in a case when, having analysed said case and considered the
point of view of the different parties, the claim is justified and mediation seems possible

What can be the result of such intervention?
(Partially) founded claim:

- Reparation

- Partial reparation

- Reparation refused

- Reparation impossible: it is not possible to remedy the problem (any longer)

- Structural intervention: when, under precise circumstances determined previously in advance, the
Federal Ombudsman does not ask for a correction in individual cases but for structural measures
beneficial to all similar cases.

Mediation:'

- Successful
- Unsuccessful

The Federal Ombudsman’s intervention achieves a positive result when the administrative authorities
agree to a total or partial correction, as well as when the mediation was successful, i.e. the dispute
was settled.

Conversely, a complaint is closed without result when the administrative authority refuses the correction
requested or if mediation fails.

| Cfp. 25
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When a correction is impossible, there can be no result, of course. And when opting for a structural
intervention, the Federal Ombudsman does not aim at a result in an individual case. If we do not
take these cases into account in calculating the result, the Federal Ombudsman's intervention attains
a positive result in 98% of the cases.

In other words, whenever the Federal Ombudsman undertook a rectification or intervened for the
benefit of a petitioner, the effort nearly always led to a positive result.

Result of the Federal Ombudsman’s intervention

2012

B (partially) well-founded
B mediation

379 %
(1 035)

21%
(22)

B succesfull I reparation

[ unsuccesfull M partial reparation
[ reparation refused
M unspecified result
] reparation impossible

If we do take into account cases in which a correction was impossible, and those in which no individual
rectification was requested (structural intervention), we reach a positive result of 75.5% of the case
files for the complainants. In 2011, this figure amounted to 81.21%

This difference is explained in part by the increase in the number of case files in which we opted for
a structural intervention, namely 487 in 2012 compared with 359 in 2011,
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At issue are complaints about the time it takes to process regularisation applications under article
9bis in progress at the Humanitarian Regularization Service of the Department of Immigration and
Naturalization. In view of the difficult situation that this service was faced with, it was decided at the
end of 2010 not to raise these numerous complaints individually with the Department of Immigration
and Naturalization any more, with the exception of case studies that may concern a violation of a
fundamental right. This decision was necessary so as not to increase the workload of this service,
and in order to preserve equal treatment for those applying for regularization. Since then, the Federal
Ombudsman draws up a statement of all these complaints which is sent periodically to the Department
of Immigration and Naturalization. We do not ask for individual correction for these case files. We
have instead opted for a structural intervention for the benefit of all complainants.

On the other hand, there was an increase in the number of cases in which a correction was impossible
in 2012, namely 141, compared with 64 in 2011.

This significant increase (more than double) is almost exclusively due to complaints concerning the
Motor Vehicle Registration and Approval Department, following the considerable delays that occurred
in this department for the registration of vehicles in May and June. It is impossible to rectify a late
issuance of a number plate. ..

2. BEvaluation of closed complaints

When an admissible case file is closed, the Federal Ombudsman indicates whether the complaint is
justified in the light of its grid of ombudsman criteria.

The investigation of a complaint can lead to one of the following 4 evaluations:
. Well-founded
= one or more ombudsman criteria are not met.
2. lll-founded
= the ombudsman criteria were not violated.
3. Partially well-founded

* The complaint contains various, equally important grievances, not all of which are well-
founded however;

* There is shared responsibility between the petitioner and the administrative authority;

* The material principles are met (e.g. the complainant is not entitled to a subsidy he
claims), but which shows that the procedural principles were not respected (e.g. improper
reception of the petitioner or the provision of wrong information).

4. No evaluation

= Mediation is used in complaints that cannot be immediately considered as well-founded
or ill-founded (the administrative authority has a discretionary power) or where a solution
can be found rapidly without requiring to investigate further into the responsibilities;

* The impossibility to decide on whether the complaint is well-founded;

N9
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= The petitioner's failure to answer a request for an explanation by the Federal Ombudsman;
= A complaint that has become pointless.

The graph below provides a general picture of the evaluation of the 5,270 complaints closed in 2012
(not including suspended cases), but including complaints lodged by civil servants.

Evaluation of closed complaints

2011 2012

(Partially) well founded

Mediation

Not founded

Insufficiant information from complainant

No longer relevant
No evaluation

The number of complaints declared to be well founded in 2012 is higher than in 2011.

In percentage terms, however, the share of well-founded complaints dropped from 0% in 2011 to 6%
in 2012 with regard to the unfounded complaints.

3. Application of the ombudsman criteria

An overview of the ombudsman criteria applied in the 1,697 complaints closed as “well founded” or
“partially well founded” is given on the next page. Several criteria may be violated in a single case file,
and the “efficient coordination” criterion is generally accompanied by another ombudsman criterion.
This explains why the total number of violated criteria (2,247) exceeds the number of case files closed
(1,697).

Reasonable period 2012:55,2%

1241 cse s

| 158 case files
2011:56,5%

Other 2012:44,8%

1006 case files |

893 case files
2011:435%
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As in previous years, the most violated criterion is the “reasonable period.” This standard is not complied
with in 55% of the (partially) well founded complaints.

Application of ombudsman criteria: except reasonable period

As the preponderance of the criterion “reasonable period” makes it difficult to read and interpret
statistical data, we have once again provided a graph that does not include “reasonable period.” The
relative importance of the violation of the fourteen other ombudsman criteria is consequently more
visible.

N
|
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Conscientious handling
221 case files
214 case files

Proper application
of the rule of law
|86 case files

|78 case files

Passive
information
|52 case files
|53 case files

Active
information
|08 case files
['10 case files

reasonable and
proportionality

70 case files
63 case files

Effective coordination

N
o

49 case files
53 case files

Legitimate confidence
49 case files
14 case files

Appropriate

acces
45 case files
47 case files
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Legal certainty

44 case files
14 case files

2012:22,0%

2011:240 %

2012: 18,5%

2011:19,9%

2012: 15,1%

2011:17,1%

2012:10,7%

2011:12,3%
Justification of
2012:7,0% administrative acts 2012:4,3%
I 43 case files | ARSI
21 case files
2011:7,1% 2011:2,4%
2012:4,9% Equality 2012:3,1%
_ 31 case files -
|7 case files
2011:59% 2011:1,9%
2012:49% Courtesy 2012:05%
_ 5 case files I
. 7 case files
2011: 1,6% 2011:08%
2012:4,5% .
Right to be heard 2012:0,2%

2 case files |

| case files
2011:53%
2011:0,1%
2012:4,4%
I Impartiality 2012:0,1%
| case files I
| case files

2011:1,6%
2011:0,1%

4. New case files

We received 7,320 new case files in 2012, of which 5,804 were complaints and 1,516 requests for information
(compared with 7,682 new case files in 2011, of which 6,294 were complaints and 1,388 requests for information).

We expect a stabilisation at ca. 7,500 case files per year. The proportional share of requests for information
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increased slightly compared with 2011 (+2.5%). The Federal Ombudsman continues to underscore the importance

of a federal information line.

In addition to complaints and requests for information for which a file is opened, the Federal Ombudsman also
receives many requests for information by telephone which are not booked as case files, as the answers are
provided immediately by our Front Office. In 2012, the Front Office registered 8,455 telephone calls. In | out
of 3 cases, the Front Office was able to inform the callers immediately, without having to open a file (2,938 calls

processed immediately).

The toll-free number received 60% of all the telephone calls for a 3% increase from the previous year.

New case files: comparison 2008 - 2012

2012

2011

2010

2009

2008

Complaints

5804
79,3%

6294
81,9%

6964
84,6%

5245
81,6%

4509
82,5%

[ 516
20,7%

| 388
18,1%

| 267
15,4%

| 184
18,4%

957
17,5%

Total

Total:

Total:

Total:

Total:

Total:

7 320

7 682

8 231

6429

5 466

N
O
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New case files by language: comparison 2011 - 2012

The share of French-speaking case files declined in 2012. This is due to the decline in the number of
complaints concerning the sector of departments under which the Department of Immigration and
Naturalization falls. The great majority of complaints relating to the Department of Immigration and
Naturalization are lodged in French. In 2012, we received 68| fewer complaints concerning this
administrative authority.

2011 2012

Dutch complaints
Dutch requests of information
French complaints
French requests of information

German complaints / other
German and other
requests of information

0,3%

2,6%

2,0%
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New case files per means of communication

The predominance of the electronic path is a definitively established trend. In 2012, half of the requests
were made by e-mail or the website, i.e. 10% increase from 2011.

The local office hours, on the other hand, were solicited far less in 2012.

E-mail
3 664 case files
3 |16 case files

Phone
| 784 case files
| 702 case files

Visit
683 case files
| 161 case files

Letter
682 case files
836 case files

Fax
229 case files
319 case files

Local office hours
[49 case files
305 case files

Other mediation
services

129 case files

243 case files

2012:50,1%

2011:40,6%

2012:24,4%

2011:22,2%

2012:9,3%

2011:151%

2012:9,3%

2011:10,9%

2012:3,1%

2011:42%

2012:2,0%

2011:4,0%

2012: 1,8%

2011:3,2%
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5. Admissibility of new complaints

In 2012, 72.3% of 5,804 complaints were admissible. Of the |,416 that remained, |17 could be referred
to another ombudsman service. The admissibility of |91 complaints was still being examined at the
end of the period.

Admissibility of new complaints

Admissible
4 197 case files
4 665 case files

Inadmissible
| 299 case files
| 041 case files

Referred
[ 17 case files
180 case files

Admissibility
under review
191 case files
408 case files

2012:72,3%

2011:74,1%

2012:22,4%
2011:16,5%
2012:2,0%
2011:29%
2012:3,3%

2011:6,5%
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New admissible complaints by language: comparison 2011 - 2012

2011 2012

[l Dutch
B French
[l German / other

As afore-indicated, we received more complaints in Dutch than in French in 2012.

The share of complaints in French continues to be higher than those in Dutch concerning the FPS
Interior (chiefly the Department of Immigration and Naturalization), the FPS Foreign Affairs, Fedasil,
and the FPS Personnel and Organization.

As regards all the other administrative authorities, the Federal Ombudsman received more complaints in Dutch
than in French. The difference is significant as regards the FPS Mobility and Transport, for which we received
339 complaints in Dutch and 48 in French (concerning chiefly the issuance of number plates).

w
w
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6. State of admissible complaints as at December 31, 2012

At the end of 2011, 3,986 complaints were to be processed (lodged in 201 or in previous years). Of
these 3,986 admissible complaints, 2,699 were closed in 2012, whilst 1,287 were still being processed
as at December 31, 2012. Of the 4,197 admissible complaints lodged in 2012, 1,416 were still being
processed as at December 31, 2012.

This brings us to a provisional total of 1,287 + 1416 = 2,703 complaints being processed as at 3l
December 2012. If we add the case studies (191) for which no decision on admissibility had been taken
yet, we arrive at a final total of 2,703 + |91 = 2,894 complaints being processed as at December, 3|
2012. The number of complaints being processed has therefore declined by about 1,000 in one year.

State of admissible complaints as at December 31, 2012

Previous years Total
pending

| 287 complaints | 416 complaints Total: 2 703

2 699 complaints 2 781 complaints Total: 5480
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/. New admissible complaints per administrative department: comparison
2011-2012

The following tables show the distribution in the number of new admissible complaints in 2011 and
2012 among the different administrative departments. A distinction is drawn between complaints by
users of these department’s services and “‘complaints by civil servants'.

Complaints by civil servants are lodged against their own (former, current, or future) administrative
department and concern a support staff or personnel service (support service) or an operational
service (e.g. a complaint against an immediate superior).

New complaints by users per administrative authority

New complaints by civil servants per administrative authority 01| .

W
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As several administrative authorities may be concerned by the same complaint, the total number of
complaints per administrative authority is higher than the number of admissible complaints (4,228 +
65 = 4,286, for 4,197 admissible complaints lodged in 2012).

8. New admissible complaints per sector

2011 2012

B State departments
M Finance

M Social sector

B Economic sector
[ Other

49.9%
(2 345)
39,4%
(1 666)

(8)

The number of complaints concerning Finance remains constant. The social sector and economic
sector have registered an increase of some one hundred complaints each. The share of the Authority
Departments dropped from 2,345 to 1,666 complaints, for a 10% decline in relative terms.

9. Processing time of closed admissible complaints closed in 2012

The next graph indicates, per period of 30 calendar days, the data relating to the processing period
for closed admissible complaints in 2012. It lists both new complaints and those of previous years,
which were still being processed.

Of 5,270 complaints, 51.5% (2,716 case files) were closed within six months. Furthermore, 19.1% (1,008
complaints) were closed within a year, and 13.9% within 18 months. Finally, 8% of the complaints were
closed within 2 vears.

For 386 complaints (7.3%), more than 720 processing days were required before they were closed.
The peak level of the curve is always 30 days: 16.8% of the case files are closed within 30 days.
To recapitulate, 70.6% of the admissible complaints were closed in 2012, compared with 80% in 2011.

Nevertheless, 653 more complaints were closed in 2012 than in 2011 (and 1,446 more than in 2010).
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Processing time of closed admissible complaints.

30 days

60 days

90 days
120 days
150 days
180 days
210 days
240 days
270 days
300 days
330 days
360 days
390 days
420 days
450 days
480 days
510 days
540 days
570 days
600 days
630 days
660 days
690 days

720 days

I <59

B
I -

I 539
I 295

I
B 20

B
. 5

w
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10. Breakdown of inadmissible complaints

This graph shows the number of complaints per reason for inadmissibility as set out in the organic
law' and the rules of internal procedure of the Federal Ombudsman. Referrals are considered as a
category of inadmissible complaints.

Breakdown of inadmissible complaints

Ratione materiae

678 complaints

Lack of

preliminary action
499 complaints

Referred -

|17 complaints

Clearly unfounded -

100 complaints

Facts older than | year [j
|5 complaints

Confirmation due to I

lack of new elements
/ complaints

When a complaint concerns a federal, regional, municipal or local administrative authority, which has
its own ombudsman by virtue of a legal regulation, it is systematically and without formalities referred,
and registered as such in the statistics.

Only 2% of the complaints were referred to another ombudsman service — the lowest percentage to
date. Are citizens starting to find their way through the ombudsman landscape themselves?

Annexe p. 79.
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Addressees of referrals

Destinations of complaints referred 2012 %

As in 2011, the Flemish federal ombudsman is at the forefront. This is undoubtedly explained by the
transfer of competencies from the federal administrative authorities to the Flemish administrative
authorities.
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A MATTER OF FAIR PLAY!

Dick Allewijn, a Dutch administrative judge specialized in mediation, summarises the dynamics of conflicts
between public authorities and citizens as follows: the citizen cries “it's unfairl” and the administrative
authority replies “it's the law!"

If the dispute is referred to the court, the discussion focuses only on the question of legality and will
not help appease frustrations stemming from other aspects of the dispute.

Intermediation by ombudsmen has gained such importance in our society because it succeeds in
including dimensions other than legality in conflict management.

The administrative authorities are bound by a legal and regulatory framework, of course. But this
framework defines only their field of action. An area may be found within this field for other, fairer
solutions for the citizen without necessarily infringing on the general interest that the administrative
authorities defend.

The crux of the ombudsman’s role can be summarised as follows: Convince the administrative authorities
that they must proceed not only in compliance with the law, but they must also show a sense of fair play!

The ombudsman’s criteria used to assess complaints ultimately reflect in some fifteen principles what
citizens expect from the administrative authorities in terms of fair play.

NOT ALL CASES ARE THE SAME

Each case must be examined carefully by the administrative authorities.

Family responsibilities do not cease automatically when children turn 18!

The Employment Office suddenly reduced Mr Struelens’'s unemployment benefit to the rate for a
person living alone. And vet, he still pays alimony for his younger daughter who is still in school. ..

Problem

The Employment Office applied to the letter the court judgement that fixes the alimony he has to
pay to cover the needs of “his children who are underage.” However, this modifier “underage” refers
only to the age of the children at the time of the judgement. It does not say that the obligation ceases
when the children will reach majority. Furthermore, the Civil Code requires parents to continue to
fulfil their alimony obligation to their children of full age as long as they are still in school.

Result

Mr Struelens's unemployment benefit was restored and the Employment Office adapted its practice.

A
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Fair play

- Proceed with caution before restricting a citizen’s benefit;

- Take every argument into account.

The same health care inside prison as outside? Really?

Bertrand Warnier is a detainee. His left leg was amputated following a road accident. His prosthesis
is more than three years old and is beginning to get worn. He has pain in his hip, thigh and back. He
should change it, but the prison will contribute only €50, whereas the total cost exceeds €8000.

Problem

As Mr Bertrand Warnier is incarcerated, his health insurance cannot intervene. The prison administrative
authorities have to assume the care costs. [t claims that the Federal Institute for Health Insurance
reimburses expenses for a new prosthesis only every 4 years. But its information is not up to date: the
mutual benefit insurance confirms that said institute accepts to intervene every 3 years.

Result

The prison administrative authorities accept to assume the expenses and Bertrand Warnier can change
his prosthesis.

Fair play

- Verify conscientiously whether the citizen's request is justified;

- Keep information in other sectors up to date.

The fight against fraud goes overboard at times

Mr Piette’s wife is Russian. They live in Russia, and she would like to accompany him to visit family in
Belgium. But her visa application was rejected. The decision indicates that there is a “risk of improper
use of the family reunification procedure.”

Problem

The administrative authorities generally refuse to issue a visa for a short stay to spouses of Belgian
citizens, because the conditions of obtaining this type of visa are more flexible than those for a visa
for family reunification. But Mrand Mrs Piette are both retired, they live together in Russia, and have
no intention of settling in Belgium!
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Result

The Federal Ombudsman asked the Department of Immigration and Naturalization to examine the
couple’s situation thoroughly. Mrs Piette was finally issued a visa to visit her in-laws.

Fair play

- Stick to verifiable facts and examine an application without bias;

- In case of doubt, allow the citizen to provide additional information.

A complaint = a solution for many

At times, one complaint leads to a corrective measure for the benefit of all citizens concerned

Cost of a number plate: €20 or €30?

Mr Ghys requested a new number plate from the Motor Vehicle Registration Department in December
2012. 'When the postman delivered his number plate, he asked him to pay €30. Mr Ghys expected
to pay €20.

Problem

When Monsieur Ghys applied, a number plate cost €20. On | January 2012, the rate was increased
to €30. Initially, the Motor Vehicle Registration Department informed him that Bpost had applied the
rate in force at the time that the vehicle was registered. A closer reading of the general terms and
conditions of the agreement by and between the Motor Vehicle Registration Department and Bpost
showed that the obligation to pay originates on the date of application for registration, which was in
2011, before the increase!

Result

Mr Ghys recovered €10 and the FPS Mobility and Transport reimbursed all the other citizens in a
similar situation as well.

Fair play

- Comply with one’s own provisions;

- Do not apply a new provision retroactively.

N
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A soldier’s endeavour to obtain a certificate of inheritance

Patrick Lebon needs a certificate of inheritance to release the bank account of his deceased father.
One month after his request, the registration office announced that it cannot issue the certificate for
the time being...

Problem

The legislation has just been changed. The registration office can no longer issue a certificate of inheritance
when one of the heirs has a tax or social security debt. Patrick’s sister actually owes €160 to internal
revenue, but this amount is not yet due for payment. At the request of the Federal Ombudsman, the
registration office took the necessary steps to get the tax collection department to release the issuance
of the certificate for that debt.

Result

Patrick Lebon received the certificate of inheritance that he needs. Furthermore, the registration offices
were instructed to process applications for certificates of inheritance within a maximum period of 4
weeks and can no longer refuse to do so because of a debt for which the period of payment has not
yet expired.

Fair play

- Process the application within a reasonable period.

- Stick to the agreed terms of instalment.

FROM COMPLAINT TO RECOMMENDATION

Certain complaints lead to recommendations

The social rate for gas and electricity: who is eligible?
Those on disability benefit are entitled to the social rate for gas and electricity.

Mrs Vandenberghe filed an application for disability benefit in September 2011. In February 2012, she
received a decision granting her a disability benefit as of October |, 2011. However, her utility granted
her the social rate as of January I, 2012. She lost three months. The Department of Energy confirmed
that this is normal.



Problem

The social rate need no longer be applied for since 2010. It is granted automatically thanks to a data
exchange system between the administrative authorities and the utilities. To simplify the management
of the system, the Department of Energy decided that the social rate would henceforth be granted as
of the Ist day of the quarter in which the decision granting the benefit for persons with disabilities is
taken, and not of the date on which the benefit enters into force, which is necessarily later. Entitlement
to the social rate is systematically cut down in accordance with the period of processing the application.

Fair play

- Treat all citizens in the same situation equally;
- Do not cut down a social right.

- Recommendation (12/06) to the Department of Energy'.

V. Recommendations

The regular renewal of identity cards: even for those over 75?

The identity card of Anne Demolder’'s mother will soon expire. Being 90, very ill and bedridden, she
cannot go to the town hall to have her photo taken and sign a form.
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Introduction

Submitting recommendations is one of the tasks assigned explicitly to the federal ombudsmen by
Article |, 3° of the Act of March 22, 1995 establishing federal ombudsmen'(hereinafter referred to
as the "Act”).

There are two types of recommendations.

a) Recommendations to Parliament (GR)% Article 15, section I, of the Act, stipulates that the
annual report on activities and any interim reports that the ombudsmen submit to the House of
Representatives shall contain such recommendations as they deem useful and shall expose any
operating difficulties that they should encounter in the exercise of their office.

b)  Official recommendations to the administrative authorities (OR)®: by virtue of Article 14, section
3 of the Act, the ombudsmen may, when processing complaints, make such recommendations
as they deem useful to the administrative authority.

Recommendations to Parliament

Recommendations 2012

GR 12/01: Remedy the absence of a legal basis that affects the delegation of powers conferred by
the Department of Immigration and Naturalization to certain diplomatic and consular posts to refuse
to issue student visas.

By virtue of the Act of December 15, 1980, the Minister responsible for access to the territory, stay,
establishment and repatriation of foreign nationals (hereinafter referred to as “the Minister’”) may
delegate some of his powers by ministerial decree published in the “Moniteur belge” [Belgian Official
Gazette].

This delegation is currently organised by a ministerial degree of March 18, 2009, which delegates some
of the Minister’s powers to members of the staff of the Department of Immigration and Naturalization.

Visas for access to the territory are issued by diplomatic and consular posts on the instructions of
the Department of Immigration and Naturalization. If an application for a visa is refused, the decision
must be signed by the Minister or his authorised representative at the Department of Immigration
and Naturalization.

Following several complaints, the Federal Ombudsman noted that in certain such posts, decisions to
refuse to issue visas for students were not signed by the Minister or his authorised representative, but
by the consul.

I Annex p.79..
2 Hitherto known as “General Recommendations”, whence the abbreviation “GR”.
3 Hitherto known as "“Official Recommendations”, whence the abbreviation “OR”.
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The Department of Immigration and Naturalization pointed out that in the period leading up to a new
academic year, certain posts are overwhelmed with applications for student visas. To manage this influx
of applications more efficiently, one of the officers at posts under a great deal of pressure (Casablanca,
Kinshasa and Yaoundé) is usually assigned for that purpose during the summer period. This makes it
possible to help the post manage the growing volumes of applications as well as to train local teams.

In the final stage of this reinforced cooperation, the Consulate General of Belgium in Casablanca as
well as the Embassy of Belgium in Kinshasa have for years been authorised, for a limited period, to
refuse to issue a student visa without consulting the Department of Immigration and Naturalization in
advance. Initiated in 2001 on the basis of an agreement by and between the two competent ministers
concerned (for the Interior and for Foreign Affairs), this particular procedure was subsequently assessed
and renewed by the administrative authorities during tripartite meetings between the posts concerned,
the Department of Immigration and Naturalization, and the Department of Consular Affairs. The
renewal of the procedure, within the limits and for the period fixed by the Department of Immigration
and Naturalization,' is then confirmed by simple e-mail.

The Department of Immigration and Naturalization is aware that it has gone ahead of the legislator in
acting thus, but defends this choice for two strategic reasons, in the interest of the procedure and of
the foreign students. It cites the following advantages in particular:

— asignificant reduction in the processing time and risks of data loss;

— the possibility of deciding on a new application filed after a refusal, thanks to a faster decision-
making procedure so that the applicant does not run the risk of losing an academic year;

— enhanced exchanges of expertise between the consulates and the Department of Immigration
and Naturalization, and a better approach to the applications.

Following the intervention of the Federal Ombudsman, it nonetheless restricted the informal delegation
accorded to these two posts, given the obvious lack of legal basis.

By Instruction of July 20, 2012 sent to the Embassy of Belgium in Kinshasa and to the Consulate General
of Belgium in Casablanca, the empowerment of these posts to refuse a student visa automatically is
henceforth limited only to cases where one of the four required documents listed in Article 58 of
the Act of December 15, 1980 (concerning the right of stay for studies) was not included in the file.
“Technically complete” applications, for which a doubt persists (abuse of the procedure, problem with
the authenticity of documents, etc.), must be sent to the Department of Immigration and Naturalization.

The Department of Immigration and Naturalization moreover confirmed to the Federal Ombudsman
that these instructions would be renewed for the 2013-2014 academic year, whilst regretting the
restriction on the initial instructions. An increase in the average processing time of applications for
visas filed in these two posts was already observed in 2012,

The Federal Ombudsman shares the concern of the administrative authorities to implement efficient
solutions for a conscientious processing of applications within a reasonable period.

But whereas the Department of Immigration and Naturalization has always called on the posts concerned
to show good judgement in cases of immediate refusal of visas and to consult it if there is the slightest
doubt, the fact remains, as admitted by said department itself, that this delegation of powers to the
posts has no legal basis and decisions thus taken are marred by a substantial irregularity that would
risk overturning them if they were appealed.? It is therefore injurious to legal security.

Generally from June Ist to October 3lst.
2 Aliens Litigation Council, Decisions no 32.902 and 32.903 of October 20, 2009.
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The rare, even lack of appeal against these decisions, cited by the Department of Immigration and
Naturalization to justify the relevance of its choice, is not a convincing argument in a constitutional
state. The relevance of this parameter is moreover highly debatable given the inconveniences inherent
to such an appeal by the applicant in terms of costs, but also of time. This appeal is in fact irrelevant if
a decision is not taken before the beginning of the academic year to which the student visa pertains.

The Federal Ombudsman therefore recommends to frame legally the delegation of powers that can
be conferred by the Department of Immigration and Naturalization to certain diplomatic and consular
posts to refuse applications for student visas and to fix the limits, before the next period of influx of
applications in June 2013.

GR 12/02: Amend Articles |411quater, § |, and 1452 of the Code of Judicial Procedure so that the
amounts credited on a bank account on the effective date of a seizure or transfer are covered by
protection of income paid into an account as desired by the legislator.

Articles 1411bis to 41lquater of the Code of Judicial Procedure' extend the protection of revenues
against seizure and transfer provided under Articles 1409, 1409bis and 1410 of the same code to sums
credited on a bank account.

In case of a seizure or transfer of professional income credited on a current account, protection shall
be provided for a period of thirty days as of the crediting of said sums in the account.’

Upon receiving the instrument relating to the seizure or transfer, the credit establishment must apprise
the bailiff, transferee or creditor of the balance of the account on the date on which said seizure/
transfer becomes effective® as well as a list of the coded amounts credited during the preceding 30-
day period.* In case of a seizure, this declaration must take the forms referred to in Article 1452 of
the Code of Judicial Procedure.

On the basis of this information, it is then up to the bailiff, the transferee or the creditor to calculate
the part of the occupational income that cannot be seized/transferred.

Upon examining a complaint for a seizure or transfer by inland revenue,” the Federal Ombudsman noted
that a combined reading of these different provisions shows that remuneration paid on the effective
date of the seizure or transfer must be entered in the assets that are the subject thereof® but not in
the list of coded sums used to calculate the share of such income that is exempt from seizure/transfer.

Pursuant to a literal application of Articles 1411quater, §1, and 1452 of the Code of Judicial Procedure,
these sums do not benefit from the restrictions and exclusions referred to in Articles 1409, 1409bis
and 1410 of the same code.

I Inserted by the Act of June 14, 2004 concerning the exemption from seizure and transfer of the amounts provided under Arti-
cles 1409, 1409bis and 1410 of the Code of Judicial Procedure when such accounts are credited on a current account.

2 Article 14llter, § |, of the Code of Judicial Procedure.

3 Which corresponds to the time that the Instrument containing the seizure or transfer is received (Article 1451 of the Code of
Judicial Procedure).

4 Article 14llquater, §1, of the Code of Judicial Procedure.

5 Pursuant to Articles 164 and 165 of the implementing royal decree of the Income Tax Code 1992

6 On condition that these sums were credited on the current account before the instrument containing the seizure or transfer was
received (Doc. parl., House of Representatives, 2003-2004, n® 0639/002, p. 7).
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The objective of the legislator; i.e. to protect occupational income during a period of thirty days as of
the time they are credited in the current account, therefore risks not being achieved if said sums are
credited in the current account on the effective date of the seizure or transfer.

Although the debtor may contest the statement and prove by all legal means that the amounts credited
in his current account are in fact protected income, the Federal Ombudsman is of opinion that an
amendment of the provisions of Articles 14llquater, §I, and 1452 of the Code of Judicial Procedure is
necessary to meet the objective pursued by the legislator better.

RG 12/03: Transpose Directive 2010/18/EU of March 8, 2010 fully into Belgian law, and recognise the
right of parental leave for personnel under contract in foreign embassies and SHAPE.

The National Employment Office refused to pay the career-break benefit for parental level to a staff
member under contract at a foreign embassy. On the basis of this complaint, the Federal Ombudsman
noted that the right to parental leave was not regulated for staff under contract at foreign embassies in
Belgium. Consequently, the Belgian legislation on parental leave is not compliant with European Directive
2010/18/EU of March 8, 2010, which stipulates that all workers under contract of employment or an
employment relationship defined by the legislation in force in each Member State have an individual
right to parental leave for a period of at least 4 months.

The legal basis for parental leave in Belgium is enshrined in Article 105 of the Recovery Act of January
22, 1985. This article stipulates that a royal decree must determine in which case and under which
conditions the right to career interruption and the right to reduced working time can be granted. The
royal decree of October 29, 1997 enshrines the right to parental leave for workers that fall under the
scope of the Act of December 5, 1968 on collective labour agreements and joint committees (private
sector). The same royal decree applies also to regular staff under contract at local and provincial
administrative authorities. A royal decree of May 7, 1999 regulates the granting of parental leave for
employees in the public sector.

Staff members of foreign embassies on Belgian territory do not fall under the scope of any of the
aforementioned royal decrees. Their entitlement to parental leave is not regulated by law. This runs
contrary to the European regulation which stipulates that each European worker is entitled to at least 4
months of parental leave. In the absence of adequate legislation, when the embassy nonetheless grants
the parental leave on a voluntary or contractual basis, it is nonetheless impossible for the National
Employment Office to pay career-break benefits.

Directive 2010/18/EU of March 8, 2010 has been partially transposed into Belgian law by the royal
decrees of May 31, 2012 (“Moniteur belge" [Belgian Official Gazette] of | June 2012) and of July 20,
2012 (“Moniteur belge" [Belgian Official Gazette] of | August 2012). As the scope of the regulations
defined in these decrees has remained the same, staff members of foreign embassies are still deprived
of their right to parental leave, in spite of the clear provisions of the Directive.

The National Employment Office has indicated that the same problem arises for the right to career
interruption to assist or care for a family member suffering from serious illness and that moreover
the staff members under contract at SHAPE are in the same situation as the staff members under
contract at foreign embassies.

The Federal Ombudsman recommends a legislative initiative to recognise the right to parental leave
for staff employed by a foreign embassy in Belgium or by SHAPE.
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V. Recommendations the federal Ombudsman

o
o

ANNUAL REPORT 2012

Recommendations made to the administrative
authorities'

Recommendations 2012

FPS Interior — Department of Immigration and Naturalization

OR 12/01: Do not make the issuance of a visa for marriage contingent upon the payment of prior forced
repatriation expenses.

OR 12/04: Accept an expired passport oridentity card as proof of identity and nationality to file an application
on the basis of Article 9ter of the Act of December |5, 1980, and do not add any condition to the Act by
systematically requiring that the applicant provide proof of his or her current nationality by a currently valid
document.

FPS Foreign Affairs— Department of Consular Affairs

OR 12/02: Recognise deeds of acknowledgement of paternity drawn up by the Cameroonian authorities on
July 30, 2010 for the children of Erwin and Kynan Mbendé and issue Belgian passports to them without delay.

OR 12/05: Recognise the divorce of Mr Verlinden and Mrs Talbot in 1998.

FPS Justice — Department of Penitentiaries

OR 12/03: Take appropriate measures so that decisions relating to applications for prison leave are processed
within the legal time limits and that applications for temporary release are processed in good time for the
purpose of the required release.

FPS Economy — Department of Energy

OR 12/06: Make sure that every end consumer who belongs to a category of eligible parties obtains the
social rate in accordance with the law, namely as of the entry into force of the decision that recognises the end
consumer as a “‘residential customer with modest income or in a difficult situation,” and not only as of the first
day of the quarter in which said decision is delivered.

All the names are fictitious.
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The Federal Ombudsmen Act, Kingdom of Belgium,
March 22, 1995"

CHAPTER I. The federal ombudsmen

Article . There are two federal ombudsmen, one French-speaking, the other Dutch- speaking, whose
mission it is:

[°) to examine the claims relating to the operation of the federal administrative authorities;

2°) at the request of the House of Representatives, to lead any investigation on the functioning of the
federal administrative services that it designates;

3°) to make recommendations and submit a report on the operation of the administrative authorities,
in compliance with Article 14, paragraph 3, and Article |5, paragraph I, based on the observations
made while implementing the duties referred to in | and 2, above.

The ombudsmen carry out their duties with regard to the federal administrative authorities referred to
in Article 14 of the coordinated laws on the Council of State, except for those administrative authorities
endowed with their own ombudsman by a specific legal provision.

When the ombudsman’s office is assumed by a woman, she is designated by the French term “médiatrice”
or the Dutch term “ombudsvrouw” (in English: ombudswoman).

The ombudsmen act collectively.

Article 2. The ombudsmen and the staff who assist them are subject to the provisions of the laws
on the language used in administrative matters, coordinated on July 18, 1966. They are regarded as
services which are extended to the entire country.

Article 3. The ombudsmen are appointed by the House of Representatives (lower House of parliament)
for a term of six years, after an open invitation to candidates to apply. At the end of each term of
office, there is an open invitation to submit applications to renew the board of federal ombudsmen.
An ombudsman'’s term of office can be renewed only once for the same candidate. If his term of office
is not renewed, the ombudsman continues to perform his duties until a successor is appointed.

To be appointed ombudsman, it is necessary:

|°) to be Belgian;

2°) to be of irreproachable conduct and to enjoy the civil and political rights;

3°) to hold a degree, giving access to the functions of level | of the Civil Service departments of the State;
4°) to demonstrate sufficient knowledge of the other national languages, according to the standards
laid down by the House of Representatives;

5°) to have had relevant professional experience of at least five years, either in the legal, administrative
or social spheres, or in another field relevant to carrying out this function. The same person may not
serve as ombudsman for more than two terms of office, whether successive or otherwise.

Article 4. Before taking up duty, the ombudsmen take the following oath before the Speaker of the
House of Representatives: “I swear fidelity to the King, obedience to the constitution and to the laws
of the Belgian people”.

I As modified by Act of February |1, 2004 and by Act of May 23, 2007.
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Article 5. During their period in office, the ombudsmen may not carry out the following duties or hold
any of the following positions or offices:

[°) magistrate, notary public or bailiff;

2°) lawyer;

3°) minister of a recognised religion or delegate of an organisation recognised by the law which gives
moral assistance according to a non-religious philosophy;

4°) a public office conferred by election;

5°%) employment remunerated in the public services referred to in Article |, paragraph 2.

The ombudsmen cannot hold an office, public or otherwise, which could compromise the dignity or
the performance of their duties.

For the application of this article, the following are treated as a public office conferred by election:
a position as mayor appointed separately from the communal council; director of a public interest
organisation and a position as a Government commissioner; including that of Governor of province,
Deputy Governor or Vice-Governor.

The holder of a public office conferred by election who accepts a nomination for the office of ombudsman
is legally excluded from his elective mandate.

Articles [, 6,7, 10, Il and 12 of the Act of 18 September 1986 instituting political leave for the members
of staff of the public service are applicable to the ombudsmen, if they are entitled to such leave, and
the necessary adaptations are made.

Article 6. The House of Representatives can terminate the ombudsmen’s functions:

[°) at their request;
2°) when they reach the age of 65;
3°) when their health seriously compromises the exercise of their duties.

The House of Representatives can remove the ombudsmen from office:

[°) if they carry out the duties or hold one of the positions or offices referred to in Article 5, paragraph
| and paragraph 3;
2°) for serious reasons.

Article 7. Within the limits of their mission, the ombudsmen do not receive instructions from any
authority. They cannot be relieved of their duties due to activities conducted within the framework
of their functions.

CHAPTER Il. Complaints

Article 8. Any interested person can lodge a complaint with the ombudsmen, in writing or verbally,
regarding the activities or functioning of the administrative authorities.

As a preliminary matter; the interested party must contact these authorities in order to obtain satisfaction.
Article 9. The ombudsmen can refuse to investigate a complaint when:

[°) the complainant's identity is unknown;

2°) the complaint refers to facts which occurred more than one year before the lodging of the complaint.

(00}
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The ombudsmen will refuse to investigate a complaint when:

1) the complaint is obviously unfounded;

2°) the complainant obviously took no steps to approach the administrative authority concerned to
obtain satisfaction;

3°) the complaint is primarily the same as a complaint dismissed by the ombudsmen, if it contains no
new facts.

When the complaint refers to a federal, regional, community and other administrative authority which
has its own ombudsman by virtue of legal regulation, the ombudsmen will pass it on to the latter
without delay.

Article 10. The ombudsmen will inform the complainant without delay of their decision of whether or
not the complaint will be handled, or whether it will be passed on to another ombudsman. Any refusal
to handle a complaint will be substantiated. The ombudsmen will inform the administrative authority
of their intention to investigate a complaint.

Article I1. The ombudsmen can impose binding deadlines for response on the agents or services to
which they address questions in the course of their duties.

They can similarly make any observation, acquire all the documents and information that they consider
necessary and hear all persons concerned on the spot.

Persons who are entrusted with privileged information by virtue of their status or profession, are
relieved of their obligation to maintain confidentiality within the framework of the enquiry carried out
by the ombudsmen.

The ombudsmen may seek assistance by experts.

Article 12. If, in the performance of their duties, the ombudsmen note a fact which could constitute
a crime or an offence, they must inform the Public Prosecutor in compliance with Article 29 of the
Code of Criminal Procedure.

If, in the performance of their duties, they note a fact which could constitute a disciplinary offence,
they must inform the competent administrative authority.

Article 3. The examination of a complaint is suspended when the facts are subject of judicial appeal
or of organised administrative appeal. The administrative authority will inform the ombudsmen of
legal proceedings.

In this event, the ombudsmen will report to the complainant of the suspension of the examination of
his or her complaint without delay.

The lodging and the examination of a complaint neither suspend nor stop time limits for judicial or
organised administrative appeal.

Article 14. The complainant is kept periodically informed of the progress of his or her complaint.

The ombudsmen will endeavour to reconcile the complainant’s point of view and those of the services
concerned.

They can send any recommendation to the administrative authority that they consider useful. In this
case, they will inform the minister responsible.
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CHAPTER llI. Reports by the ombudsmen

Article 15. Every year, by March 3lst at the latest, the ombudsmen send a report on their activities
to the House of Representatives. They can, in addition, submit intermediate quarterly reports if they
consider it useful. These reports contain the recommendations that the ombudsmen consider useful
and expose possible difficulties that they encounter in the performance of their duties.

The identity of the complainants and of members of staff in the administrative authorities may not be
divulged in these reports.

The reports are made public by the House of Representatives.

The ombudsmen may be heard by the House at any time, either at their request, or at the request
of the House.

CHAPTER IV. Various provisions

Article 16. Article 458 of the Penal Code applies to the ombudsmen and their staff (professional secrecy).
Article 17. The ombudsmen adopt House rules.
The House rules are approved by the House of Representatives.

After seeking the advice of the ombudsmen, the House of Representatives can modify the House
rules. In case the advice has not been given within the 60 days following the request, it is considered
favourably.

Article 18. Without prejudice to the competence of the House of Representatives — assisted by the
Auditor’s Office — to examine the federal ombudsmen’s detailed budget propositions and to approve
their budget as well as to verify its implementation and to audit the books, a part of the Kingdom's
general expenditure budget is allocated for the state grant covering this budget.

For their budget and accounts, the federal ombudsmen follow a scheme comparable to the one that
the House of Representatives uses for its budget and accounts.

Correspondence sent as part of the ombudsmen’s office is sent free of postage.

Article 19. Without prejudice to the assignments agreed upon by collegial decision, the ombudsmen
appoint, dismiss and direct the members of staff who will assist them in the performance of their duties.

The staffing and the members status are decided by the House of Representatives at the suggestion
of the ombudsmen.

After seeking the advice of the federal ombudsmen, it can modify this status and staffing. In case the
advice has not been given within the 60 days following the request, it is considered favourably.

Article 20. The ombudsmen enjoy a status identical to that of the counsellors of the Court of Auditors.
The rules governing the financial status of the counsellors of the Court of Auditors, in the Act of
21 March 1964 on the salaries of the members of the Court of Auditors, as amended by the acts of
[4 March 1975 and 5 August 1992, are applicable to the ombudsmen.
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The ombudsmen’s pension on retirement is calculated on the basis of the average salary for the last
five years, determined in accordance with the applicable arrangement for retirement pensions to be
paid by the State, at a rate of one thirtieth per year of service as an ombudsman, providing he or she
has carried out his or her functions in the aforementioned capacity for twelve years.

Services by the ombudsmen which are not governed by the previous paragraph and which are acceptable
for the calculation of a pension on retirement to be paid by the State, are calculated according to the
laws fixing retirement pensions pertaining to these services.

If an ombudsman is not considered fit to carry out his or her functions due to illness or infirmity, but
has not reached the age of 65, he or she may draw a pension irrespective of age.

The ombudsmen’s pension on retirement shall not be higher than nine tenths of the average salary
for the last five years.

Except in the cases referred to in Article 6, Paragraph |, 1° and 2° and Paragraph 2, and in the case
referred to in Paragraph 4 of this article, an ombudsman whose term of office expires shall receive a
severance allowance calculated on the basis of a monthly salary per year of service.



