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The expressions
used in this report,
which are written

in the masculine
grammatical form,
are deemed to apply
equally to men and
women.



INTRODUCTION BY THE
OMBUDSMAN

AND PRESENTATION
OF THE OMBUDSMAN'S
WORK IN 2017

Criticism may not be agreeable, but it is necessary.
It fulfils the same function as pain in the human body.
It calls attention to an unhealthy state of things.

Winston Churchill

Symbols used in the Report:

- .
< Ombudsman’s recommendation

0\

Ombudsman’s criticism or warning

Ombudsman’s positive finding
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Vlasta Nussdorfer,
Human Rights Ombudsman

| have been the Human Rights Ombudsman for exactly five years, which means
that | am entering the final year of my term. This undoubtedly represents the
right moment to take a look at the past, and to judge the current situation in the
observance of human rights and fundamental freedoms and expectations for the
future.

The 23 regular Annual Report and the Report on the Implementation of the
Duties and Powers of the National Preventive Mechanism (NPM) for 2017, which is
published in a separate publication but which represents a part of the overall report,
describes the level of observance of human rights and fundamental freedoms
and legal certainty in the Republic of Slovenia. | submit it to the President of the
National Assembly of the Republic of Slovenia, the President of Slovenia, and the
Prime Minister of the Republic of Slovenia, as well as to other authorities and of
course the Slovenian public.

The report analyses the received petitions which were processed by the Ombudsman,
the Ombudsman’s own petitions (in agreement with the petitioners), and broader
issues associated with the protection of human rights and fundamental freedoms.
Their numbers have been increasing over the years, as we regularly react to current
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We are critical of

all whose work,
inefficiency, and
violation of rights give
rise to such criticism.

One justified

petition, where

the Ombudsman
establishes a systemic
irregularity, can mean
the violation of the
rights of a hundred or
even several thousand

people.
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topics, especially those which indicate a large number of violations or systemic
deficiencies and the need to supervise the work of state institutions and local
authorities. The Ombudsman continues to stand on the bridge overseeing this
observance, and receives petitions, investigates the alleged violations of humanrights,
and, once they have been established, requests the elimination of the irregularities
or violations. We are critical of all whose work, inefficiency, and violation of rights
give rise to such criticism. We are granted this possibility by the independent and
autonomous status of our institution, which is specifically defined as a constitutional
category in Article 159 of the Constitution of the Republic of Slovenia.

When violations are established, we inform the state and local authorities and
holders of public powers of our findings on the claimed violations, proposals,
opinions, criticism, or recommendations. While we do not have the argument of
power, we do have the power of arguments and own authority, which is evident
from the positive changes arising from our activities.

In 2017, we processed 4,471 cases, of which 3,023 petitions, and of these another 2,627
(87%), have already been concluded in 2017, while the remainder are continuing in
2018 (petitions carried forward).

Of the 2,627 concluded petitions, the claims on the violation of human rights and
fundamental freedoms have been established as absolutely justified in 386 cases
(14.7%). Of these, there were 39 various violations of human rights and fundamental
freedoms or irregularities stipulated in the Constitution of the Republic of Slovenia
and the Human Rights Ombudsman Act (ZVarCP). Through analysis of the claims
of petitioners and the answers of the competent authorities to our inquiries, and
by special unannounced investigations, we have often established that some of the
violations do not have a legal basis or that the reproaches were not consistent with
the facts. In 485 petitions, or almost one fifth of all petitions (18.5%) the claims
were not justified.

It must be emphasised that the number and share of well-founded petitions in
the concluded cases are not a true indicator of the situation in the protection of
human rights in Slovenia. This is firstly because not everybody whose human rights
are being violated by the authorities necessarily turns to the Ombudsman, and
secondly because one well-founded petition, where the Ombudsman establishes
a systematic irregularity, can mean the violation of the rights of a hundred or even
several thousand people. It is also for this reason that the Ombudsman uses the data
that it obtains from publicly available sources to open its own petitions in individual
fields, especially in more complex issues. The justification of one case can mean
something entirely different in another case. The Ombudsman therefore tries to
report on the perceived problems in more detail than merely providing numbers. We
describe the cases discussed, as this helps paint a clearer picture to our readers. For
this reason, the report is rather long and offers numerous examples which illustrate
the findings on the justification of a petition or the violation of human rights and
freedoms and International Human Rights Standards.

In 113 cases, a violation of the principle of good administration was established,
and in 15 cases a violation of the principle of equity. In this respect, we referred
to Article 3 of the Human Rights Ombudsman Act (ZVarCP), which specifically
instructs the Ombudsman to invoke both principles in carrying out his functions and
interventions. An example of the violation of both principles, i.e. equity and good
administration, was established in the case of misplaced or unclaimed wills. Even
though the Supreme Court of the Republic of Slovenia, on behalf of the Slovenian
judiciary, sincerely regrets the irregularities concerning the deposited wills, as it is
aware of the consequences for individuals and for the system, the Ombudsman
believes that the correct conclusion concerning the established violations has yet
to be prepared, that some cases are irreversible, and that those responsible for the
irregularities have not yet been held accountable.



The Ombudsman finds it unacceptable that authorities do not answer letters,
requests, or petitions. This relates to various ministries and the Government of the
Republic of Slovenia, who do not acknowledge receipt to the senders, or inform
them of the reasons for not discussing the received letter, request or petition, or of
their viewpoints. The right to information concerning the reasons for the decision
on a petition is also associated with the principle of good administration, and its
foundation lies in the principle of the rule of law. Under this principle, the decisions
of public authorities must state the reasons justifying such a decision, as this
prevents arbitrary decisions by the authorities and ensures equal treatment of all
petitioners. Regularly answering citizens' requests would strengthen faith in the
rule of law and improve the generally accepted opinion of the state’s inefficiency.

How to achieve the public’s trust in the work of the judiciary? The Ombudsman
persistently recommends the adoption of measures aimed at improving the quality
of court decisions and the shaping of a more unified judicial practice, as this will
in turn strengthen people’s trust. On the basis of the findings arising from the
petitions processed in this area, | can specifically emphasise the need for a high-
quality reasoning behind each court decision. Only such decisions can constitute
the essence of a fair proceeding. They are the court’s obligation to concretely and
clearly define the reasons which were used as the basis for the court’s decision. The
public often believes that individuals are not granted equal constitutional rights in
legal proceedings. | believe that the judiciary should appropriately react to serious
reproaches concerning the legality of the work of the courts, as this is the only way
to obtain the better trust of citizens, which is the fundamental condition for the
rule of law. Failure to do so can cement the belief of individuals that the claims
appearing in the media are true, which consequently weakens public trust in the
judiciary and the rule of law. We believe that responding to the publicly emphasised
reproach in the media concerning the work of the courts would contribute to
a better transparency of the workings of the judiciary. | therefore encourage the
courts to make sure there is an appropriate level of communication with the public,
including, if necessary, providing the reasoning behind its decisions.

We processed several individual cases where petitioners claimed discrimination
based on a personal circumstance, or multiple discrimination, where a person
is discriminated against simultaneously due to several different personal
circumstances. We processed a petition put forward by a member of the Italian
national community in Slovenia, who emphasised the problems concerning the
preservation of the culture, tradition, and cultural heritage of the Italian national
community, and commented on the lack of understanding from the Ministry of
Culture with regard to his recommendations for mentioning (also) the autochthonous
Italian national community. In 2017, we continued our discussion of the problems
associated with systemic discrimination of students with disabilities with regard
to their transport from home to school. In this respect, the incompleteness of the
Student Status Act is a disappointment, as the Act does not resolve two main issues
concerning the rights of students with disabilities, i.e. the possibility of prolonging
student status, and ensuring transportation for students with disabilities. We find
the position of the Ministry of Education, Science and Sport on the reimbursements
of travel expenses to and from work for employees with disabilities or employees
with health problems, which states that this is regulated by the same rules as apply
to other employees, unacceptable. We believe such a view is an indirect form of
discrimination.

| find that we should seriously consider the recommendations provided by
international monitoring bodies (ECRI), which have recommended that Slovenia
improve its systems for monitoring the situation of minority groups in different
areas of life by collecting relevant information broken down according to categories
such as religion, language, nationality and national or ethnic origin, and ensure that
this is done in all cases with due respect to the principles of confidentiality, informed
consent, and voluntary self-identification. In this respect, ECRI has emphasised that
the gathering of such data is indispensable to the formulation of rational policy.
The arguments of the Ministry of Justice that there are serious constitutional and

In 2017, we continued

to consider the
problems of systemic ¢
discrimination

of students with
disabilities.

Serious consideration
should be given to
the recommendations
provided by
international
supervisory
mechanisms and
measures should

be adopted for their
implementation.
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Every criminal action,
regardless of nationality
or ethnicity, must be
equally persecuted.
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We have filed two
requests for the review
of constitutionality
with the Constitutional
Court of the Republic
of Slovenia.

We are critical of the
failure to enforce the
Constitutional Court
decision on equal
financing of public and
private primary

schools.

legislative obstacles to such gathering of data have not fully convinced us. Even
the simple question of how many Roma children do not complete primary school
cannot be answered with official data, yet this could serve as a starting point for
designing more effective programmes and for the state to create real possibilities
for the implementation of the constitutional right to appropriate education.

With regard to the special protection of members of the Roma community,
I continually emphasise that this cannot be equated with protection from any
kind of responsibility for criminal actions. Every criminal action, regardless
of nationality or ethnicity, must be equally persecuted. | therefore point out the
urgency for police presence in Roma settlements, where various offences against
public order and peace or other offences, including criminal ones, still take place.
However, the burden of solving the accumulated problems in Roma settlements
cannot lie exclusively with the municipalities. The state should participate with good
and comprehensive programmes and measures, especially by providing financial
aid and by adopting urgent decisions when local politics is unable or refuses to do
so for various reasons.

| am critical towards the state authorities which have, for half a decade, been failing
to appropriately react to the recognised deficiency of the legislation which does not
foresee voting by post for people who have not expressed their intention to do so
at least ten days prior to election day, as it does not regulate the position of people
who have been deprived of their liberty after that time, or who have been admitted
for treatment to a hospital or institutional care in a social care institution and are
therefore unable to vote either at the polling station or by post.

In 2017, the Ombudsman again used the opportunity provided by the Constitutional
Court Act to file a request for the review of constitutionality with regard to
individual cases that the office is dealing with. We filed a request for the review
of constitutionality of the Act Amending the Aliens Act (measures in the case
of changed conditions in migrations) and of the Act Amending the Police Tasks
and Powers Act. The Ombudsman believes that with regard to the possibility
of data processing, the new police legislation is, at least in some aspects, in
contravention of constitutional and convention standards on the protection of
privacy. The Ombudsman is occasionally faced with great public expectation that
we will file a request for the review of constitutionality soon after the adoption of
an act. It should be emphasised that we are always ready to list the arguments of
the civil and professional public and their claims on the unconstitutionality of an
adopted act; however, the Ombudsman prepares its decisions fully independently
and autonomously, and its decisions are predominantly based on careful
consideration of national and international standards on the protection of human
rights, which in turn requires in-depth expert work and time. We are critical of the
failure to enforce the Constitutional Court decision on equal financing of public and
private primary schools. With its decision of 2014, the Constitutional Court of the
Republic of Slovenia found that the fact that the same services (in terms of content)
are paid for differently by public and private schools was discriminatory and that
this regulation should be amended.

On the basis of the Ombudsman’s request of 2015, the Constitutional Court decided
in 2017 that the Pension and Disability Insurance Act, in the articles referring to the
purchased periods f or the pension qualifying period, was not inconsistent with the
Constitution of the Republic of Slovenia. We respect this decision, even though we
considered our request for the review of constitutionality to be both urgent and fair.

The Ombudsman rarely files a constitutional complaint. Of the three filed
constitutional complaints in the history of the institution of the Ombudsman, we
were successful for the first time in 2017, with a constitutional complaint against
the decisions of the court of first instance (Ljubljana District Court), second instance
(High Court in Ljubljana), and the highest court in the country, i.e. the Supreme Court
of the Republic of Slovenia, with regard to involuntary detention for treatment in a
psychiatric hospital. We believe that the judiciary took on viewpoints which were in



contradiction to human rights. The Constitutional Court unanimously decided that
the decisions of all three courts violated the right to protection of personal liberty
and the right to protection of human personality and dignity.

In 2017, the European Court of Human Rights (ECHR), in ten cases against Slovenia,
found there was a violation of at least one right under the European Convention
on Human Rights | consider that the state has made significant progress in enforcing
ECHR judgements, as the Council of Europe has recognised Slovenia as a country
which adopts appropriate systemic solutions for the elimination of established
violations: for example, Lukenda (reasonable time and right to an effective remedy)
and Kuri¢ (the ‘erased’). An inter-ministerial working group for the coordination
of the implementation of ECHR judgements, of which the Ombudsman is also a
member, systemically monitors and directs state authorities in the enforcement of
judgements issued by international courts. Progress is also evident from the website
of the Ministry of Justice. The Ombudsman encourages the present and future
governments to continue with this positive practice.

In 2017 the Ombudsman acted in the role of an amicus curiae (friend of the court)
for the first time, and submitted written comments to the European Court of Human
Rights in Strasbourg concerning one of the cases of this court against the Republic
of Slovenia. We will undoubtedly continue with this practice.

| must specifically emphasise that the Collective Actions Act was adopted in 2017,
governing collective actions, settlements, the rules of collective proceedings, and
payment of compensation. This will facilitate access to judicial protection for many
people, and enable injured parties to be awarded compensation in cases of mass
damages, and ensure appropriate process guarantees for the prevention of unfair
litigation. This is especially important for those individuals who do not have the
means to engage in litigation and have problems enforcing free legal aid. The
petitioners claim that they do not feel equal in justice to those who can afford
litigation, and add that there is no equality of arms, and that they missed a lot
or conducted things poorly because they were unable or did not know how to do
them. There were also petitioners who claimed that attorneys had performed their
work poorly when providing this aid. Of course, there must be supervision over the
work of judges, attorneys, and notaries so that claims that ‘hawks will not pick out
hawks' eyes’ will be unfounded. | find that it happens that lengthy procedures for
being granted free legal aid prolong judicial proceedings and we need to ensure
that the network of granting this aid is expanded. | continue to encourage local
communities, especially during meetings away from the head office and in talks
with mayors, to provide additional forms of this aid. This aid gives guidance to
individuals who are not versed in the law on institutions and regulations, explains
the legal terms and deadlines for legal remedies, and so on. A best practice example
is the response by the mayor of Slovenske Konjice, who immediately reacted to our
findings concerning the municipality’s operations in December of 2017 and arranged
the provision of free legal aid to his citizens.

A regular feature of all previous reports by former Ombudsmen and, of course,
all five of my reports, is the highlighting of the ineffectiveness of supervision
of the implementation of legal order. An effective supervision system should
be implemented by independent and autonomous institutions and numerous
inspections (we have a total of 25 inspections), agencies, authorised parties,
offices, administrations, and other authorities. It is precisely these supervisory
institutions that can contribute to both discovery and sanction, as well as to
reducing the extent of unwanted, wrong, or illegal actions. The Ombudsman finds
that this supervision is lacking, especially because of staff shortages, ineffective
cooperation, and sometimes also due to lack of jurisdiction and authorisation over
an issue. Consequently, supervision is often insufficient and late, e.g. when it comes
to inspection services. The Ombudsman cannot see how 40 labour inspectors can
effectively supervise 200,000 business entities, and the answer is simple: they
cannot.
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There were cases
of inspectors
who conducted
a supervision at
our request and
established violations
and ordered
the adoption of
appropriate measures.

We insist that

more effective
measures for the
elimination of pending
cases in decision-
making on individual
rights be adopted.

The jurisdiction concerning supervision by individual authorities is sometimes less
appropriately regulated or current regulations enable the overlapping of supervision
between individual authorities. The Ombudsman finds it unacceptable that
petitioners are sometimes left to wander between these authorities and are often
dissatisfied with the explanations provided by the inspection services i.e. that they
are not authorised to take action. For some violations, corresponding measures
are not even foreseen in the government Act. As an example, the legislator, on
the basis of the autonomy of schools, prohibited organised religious ceremonies
in public kindergartens and schools; however, it failed to stipulate sanctions for
the violation of this prohibition, a fact which was established by the competent
inspectorate after the supervision. If it had, we would have an established
administrative or judicial practice today. As things stand, we continue to leave
sufficient room for persistently debating the problematic nature of this issue. We
also established a modest performance of duties by the competent inspectorate
with regard to supervision of the enforcement of the right to correction. The
inspectorate wished to conclude the processing of the petitioner’s claim as soon as
possible, without establishing whether the refusal to publish the correction actually
included all the legally stipulated components. The inspectorate failed to do so even
after receiving the Ombudsman’s recommendation, a fact which we are especially
critical of. The work of the Health Inspectorate of the Republic of Slovenia was also
of long duration. The inspectorate informed us that in the past seven years, i.e.in a
period when they have been assigned new jurisdictions in key regulations (patients’
rights, medical practitioners, mental health), the number of health inspectors has
actually decreased by 43.

We further established that, in specific cases, superior authorities should have
eliminated questionable decisions made by subordinate authorities but failed to do
so, despite the Ombudsman'’s findings on the violation of individual rights. | believe
that the current inspection services are not effective enough. However, | do need to
emphasise the positive examples, where inspectors conducted a supervision at our
request, established violations, and ordered the adoption of appropriate measures.

The Ombudsman does not process cases for which judicial or other legal proceedings
are running, unless these involve undue delays in proceedings or an obvious abuse
of power. I find that individual courts and state and local authorities too often
exceed all reasonable deadlines for discussing open cases, and repeatedly
unjustifiably delay proceedings, a fact which has been established in 29 cases and
which is repeatedly pointed out in this report. The lengthiness of judicial proceedings
is also sometimes the result of missed deadlines for preparing expert opinions.
We are pleased to establish that our interventions in court, especially when there
are unjustified delays in the hearing, often help the proceedings to move forward.
Individual minor offence and other authorities in administrative management
unnecessarily put off decision-making, and do not provide their decisions within the
legally determined deadline. We specifically emphasise a case of lengthy decision-
making on an objection against an informative calculation of income tax. There are
backlogs in granting water rights and deciding on ownership relationships in water
areas, as has been pointed out by non-governmental organisations from the field
of environment and spatial planning. The Ombudsman therefore insists on the
consistent use of mechanisms which are stipulated in individual proceedings for
cases of violations of legally determined deadlines. For years now, we have been
establishing, writing, recommending, expecting, and demanding that more effective
measures be adopted for the elimination of backlogs in deciding on individual rights,
which are the responsibility of the Ministry of Labour, Family, Social Affairs and Equal
Opportunities as the body of second instance. The situation remains unchanged, even
though the Ministry has adopted programmes for their elimination. Individuals have
to wait years for the decision on some of the rights, even though the general legal
deadline is no more than two months from the day of filing the complaint.

Imagine the distress of a secondary school student who has been refused a scholarship
and who has to wait two years for an answer to his complaint; or the lengthy wait for
a decision on a complaint concerning the removal of a child or a decision associated



with the rights to public funds. With the lengthy decision-making process, the
Ministry is violating the right to equal protection of rights stipulated by Article 22 of
the Constitution of the Republic of Slovenia and the principle of a social state and
a state governed by the rule of law.

All too frequently the Ombudsman receives answers from authorities that the @
reasonable deadline for hearing a case has been exceeded due to staff shortages

and too many pending cases. | believe that in a state governed by the rule of law

such excuses are totally unacceptable, as exceeding any legally determined deadline

is unacceptable and can represent an infringement of constitutional rights. It is
completely illogical that an individual loses his rights in the event of missing a
deadline, but a public servant or official suffers no consequences under the same
conditions.
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| therefore recommend to the legislator, the Government of the Republic of Slovenia,
and the ministries to focus all required attention on this issue and to adopt measures
for observing the legally determined deadlines for all actions which the authorities
must perform under their jurisdictions. The unreasonably long proceedings and
lengthy decision-making are among the reasons why people are losing faith in the
rule of law and the effective protection of their rights.

In 2017 we again heard petitions about the restriction of freedom. In order to establish

the actual situation and to implement the duties and powers of the National Preventive

Mechanism, we visited prisons, residential treatment institutions, retirement homes,

special social care institutions, psychiatric hospitals, police stations, the Aliens Centre,

the Asylum Centre, and other institutions. We established that some of the prisons

were still overcrowded, including Ljubljana Prison with its non-functional building,

which urgently requires a new construction. These conditions require the adoption

of necessary measures for ensuring the observance of human rights of people in

custody, especially the right to protection of their personality and dignity, a fact

also pointed out to Slovenia by the European Court of Human Rights. Organising

activities or providing work to all people in custody who are able and want to work

remains a weakness. As an example, | point out a totally unacceptable mistake which

was found looking at a criminal file, where the court missed the deadline for issuing

a decision by more than two months, and forgot about the convict in prison. When

processing petitions and conducting visits in the role of the NPM, we established a  We have been pointing
shortage of staff due to budget cutbacks and taking on new obligations, both with  out the lack of

regard to judicial police officers and expert staff. The shortage of expert staff is evident  regulatory regulation ¢
from the lack of preparation for the appropriate inclusion of the convicted personin  of the activity of the
normal life once they are released from prison. We have been pointing out the lack  forensic unit for quite
of regulations of the activity of the forensic unit for quite some time. The majority of  some time.

petitions from people with impaired mobility in psychiatric hospitals and social care

institutions were again associated with the Mental Health Act or unresolved systemic

issues, such as placement in secure departments of social care institutions on the

basis of court decisions. | point out the fact that we have again seen a court decision

stipulating that the introduced safety measure of mandatory psychiatric treatment

and care be implemented in a social care institution, and not in a health institution as

stipulated by criminal law provisions.

In the second half of January 2017 the National Assembly of the Republic of

Slovenia adopted amendments to the Aliens Act (ZTuj-2D) and we believed that

the Constitutional Court of the Republic of Slovenia should provide its opinion on

the constitutionality of the act. | came in for a lot of sharp criticism for not filing a

request, reproaches for being passive, hesitant, and indecisive, calls for my resignation ~ Attempts to exert
and opinions voiced on the Ombudsman being subordinate to the interests of non-  pressure on my
citizens or foreigners, amaong other things. | respect the constitutionally protected and our activities %
freedom of expression and plurality of opinions; however, | emphasise that these were  are completely
completely unnecessary attempts to exert pressure on my and our activities, both by unnecessary.

civil society and individuals from the political sphere. These opinions also expressed

a lack of familiarity with the position and role of the institution as a constitutional

category which is independent and autonomous in its work, and whose viewpoints
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We have been
emphasising

the problem of
overcrowding in secure
departments for years.

Why is there still no
secure psychiatric
department for
children and
adolescents?

can be displeasing to authorities, individuals, political parties, or groups. We see it
as a positive fact that the Government of the Republic of Slovenia wished to legally
prevent a possible repeat of the problems that we faced with the migration waves in
2015 and 2016; however, the concrete solution in the ZTuj-2D is, in some respects,
inconsistent with the current level of development of constitutional and convention
standards on the protection of human rights.

| especially wish to emphasise that there are individuals and families who have been
living illegally in Slovenia for years, some for eight years and the longest (as claimed
by the petitioners) for fifty-five years. They all claim that it has been impossible to
regulate their status despite years of trying. We assume that there are even more
such cases, as not everyone seeks legal assistance or turns to the Ombudsman with
a petition. The state must adopt a more appropriate solution to this problem than the
one currently used.

Despite our special report and recommendations, social care institutions are still
voicing problems associated with the admittance of people on the basis of court
decisions. We find it unacceptable that the institutions, the Association of Social
Institutions, the courts, and the Ombudsman have been emphasising the problem
of overcrowding in secure departments for years, yet the situation has not improved
and has even deteriorated. | therefore again call upon all the responsible parties to
implement the recommendations which the National Assembly of the Republic of
Slovenia issued after the discussion of the Ombudsman'’s special report as soon as
possible.

The lack of regulation of the admission procedure in secure departments of social
careinstitutionsin circumstances of admission without consent remains a problem.
It is unacceptable that the legislator did not provide for a timely constitutionally
compliant procedure for the admission of individuals who have been deprived of
their legal capacity. We have also pointed out the need to update the professional
guidelines for the use of special precautionary measures. As it is difficult to ensure the
strengthening of patients’ self-respect in uniform sleeping clothes, we recommend,
as did the European Committee for the Prevention of Torture (CPT), that patients who
are not very sick or bedridden are given the possibility to wear their own daytime
clothes.

I am especially critical of the fact that after numerous promises by ministries, we still
do not have a secure psychiatric department for children and adolescents, which is
unacceptable. | push for better conditions in retirement homes, especially in secure
departments for people with dementia. In 2018, special attention will be paid to the
issue of the elderly in our society, especially those staying in retirement homes. We
will visit retirement homes and discuss the issues at a meeting scheduled for the
second half of the year. Unfortunately, Slovenia is one of the few EU member states
which has not regulated the field of specialised comprehensive treatment of people
who, due to mental illness or the most severe mental health disorders, pose a danger
to themselves and/or others and who are unable to be included in the community
due to exceptional behavioural characteristics. The authorities must pay additional
attention to this issue and search for appropriate solutions in order to protect other
residents and the employees in these institutions. | persistently point out the problems
concerning the returning of juvenile runaways to residential treatment institutions,
and the urgency of preparing new instructions on the implementation of procedures
with minors in educational and precautionary measures.

We established violations of human rights and freedoms associated with restriction
of movement due to returns of migrants under the Dublin Regulation, especially
with regard to slow progress in procedures where applicants for international
protection are also deprived of their liberty or their movements are restricted. We
found that in the reception department of the Asylum Home, foreign nationals are
actually deprived of their freedom but no decision is issued on the reasons for the
deprivation of liberty, which is unacceptable.



We found that the fundamental provision of the Constitution of the Republic of
Slovenia, which says that that Slovenia is a state governed by the rule of law and a
social state, has been violated in 35 cases. We claim that the principle of a social
state has been violated when we establish that human dignity has been affected,
when an individual or their family do not have the conditions to meet their
fundamental human needs, and when they are pushed into poverty and not ensured
material and social security or the enjoyment of fundamental social and economic
rights. The principle of a social state also means that the state, without discriminating
against individuals or social groups, must ensure access to rights to public funds
and organise a network of public services for the effective implementation of social
assistance. Statistical data show a decline in the proportion of the population
threatened by poverty; however, the Ombudsman has established that there are
still groups of people living in poverty whose minimum income, social transfers,
or low pensions do not enable a decent living. The most endangered group are the
elderly, especially retired women. Many live at the bottom of society and are losing
their dignity by asking for clothes and food from humanitarian organisations, as
the too low pensions (if they have them) or disability allowances do not provide the
material means for a decent living. Almost one half of the unemployed population,
one tenth of all the employed, especially including self-employment, slightly more
than 10% of underage children who share the faith of their parents, and one fifth
of people with an incapacity to work are endangered. A social state, whose mirror
reflects the poverty of so many individuals, must adopt more decisive measures
for eliminating this poverty. When comparing social indicators with those of other
countries, Slovenia achieves rather good results; however, the state cannot afford
to be in the ‘golden centre' but should be striving to eliminate the poverty of all,
especially underage children.

During our work, including in discussions with people in municipalities (in 2017
we held 12 meetings away from the head office and 268 personal discussions),
| have learned of the full extent of the distress of a number of people. This is
predominantly associated with poverty and other social problems, including
ensuring an appropriate place to live, unemployment and homelessness,
disability, health and access to health services, care for the elderly and mentally
ill, overindebtedness and the threat of eviction, the availability of legal aid,
and the threat of enforcement of debts. In 2017, there were 2,531 proposals for
enforcement against immovable property which were filed due to debts of less than
one thousand euro. It is mostly people from the fringes of society who could lose their
homes, and | am especially pleased that the amendment to the Claim Enforcement
and Security Act was adopted in early 2018, a result which the Ombudsman has
persistently strived for and which was pointed out by the European Court of Human
Rights in the case of Vaskrsi¢ v. Slovenia. In such cases, the courts will now have to
consider the proportionality of the matter and enforcement on real estate is now
stipulated as the option of last resort for the repayment of debt. | believe that this
is an appropriate solution, as poverty and consequently social exclusion already
represent a severe violation of human dignity and therefore a violation of human
rights, and losing one's home is the worst blow to people living on the edge of
society.

| find that an important step was made in 2017 concerning the legislative regulation
of child advocacy, which has been managed as a pilot project in the Ombudsman’s
office for a whole decade. In September, the Act Amending the Human Rights
Ombudsman Act (ZVarCP-B) was adopted and will enter into force on 14 October
2018. This Act defines child advocacy as an independent organisational unit of
the Ombudsman. In this way, we will be able to provide all children who need an
advocate with expert help to express their opinions in all proceedings and cases
which they are part of. The advocate will submit the child's opinion to the competent
authorities who decide on the child's rights and benefits.

The Ombudsman is especially pleased that in March 2017 the Family Code, which
will solve numerous issues which we have been emphasising, was finally
adopted. We anticipate that until its enforcement, all courts and social work centres
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will be prepared and the paths of mutual cooperation between various institutions
arranged.

In previous years, the Ombudsman has repeatedly dealt with requests by parents
to have kindergartens or schools organise the possibility of vegetarian meals. We
assessed that such meals are not a human right that could be judicially enforced,
but a free choice. It is not the obligation of public institutions to provide special
meals to individuals with regard to their wishes, beliefs, and other personal
circumstances, unless there are medical reasons to do so. For years we have
been dealing with problems in the implementation of contact between parents
and children, while the question of contact between parents and children who
have been removed from the home, which has to be decided upon by the court,
is especially sensitive. We will continue our endeavours towards improving the
situation of children with special needs, ensuring appropriate conditions, including
transportation to kindergarten and school so as to facilitate the enforcement of the
right to education together with their peers. The financing of their primary education
cannot remain the burden of individual municipalities, as the smaller municipalities
are unable to carry this load alone. | specifically emphasise the situation concerning
children on the autism spectrum who need a professionally trained assistant with
them. | expect that this issue will now be resolved with the amendment to the Act
which is still in the legislative procedure. If not, the Ombudsman will request a
review for the constitutionality of the rules and regulations which unjustifiably
discriminate against individual groups of children with special needs.

The state still allows individuals to remain unpunished for breaking legal rules
or skilfully bypassing them and doing their best to find loopholes to outsmart
other people. We have established cases of the exploitation of workers, which is
absolutely unacceptable and | publicly condemn this. If the state allows such things
to happen, it is putting workers in an unequal position compared to those who go
unsanctioned for exploiting and squeezing workers so drastically that the latter do
not have the means to pay for legal assistance or attorneys to enforce their rights.
The state is wrong in not adopting fundamental amendments and protecting
working people better, instead of only protecting the employers or owners of
capital. The main questions and dilemmas that we studied were: the failure to
pay salaries and social security contributions and the related work of supervisory
mechanisms; retroactive deregistration from social insurance; precarious work
(agency work, providers of port services, etc.); labour market reform; workplace
violence (bullying, mobbing, tormenting, inappropriate payment of overtime work,
inappropriate working conditions, etc.); and the position of workers with disabilities.
The decades of allowing violations of labour law legislation without any significant
systemic amendments and more effective work of supervisory authorities are
completely unacceptable to people who have been robbed of their human dignity
and material goods, and represents a violation of their fundamental social and
economic rights. We therefore insist that measures be adopted which will ensure
atransparent, effective, and fast system of supervision of the payment of salaries
and contributions. We anticipate that the Government of the Republic of Slovenia
will prepare an effectiveness analysis of the already adopted amendments aimed
at suppressing the lack of payment discipline and the violation of workers' rights
(Employment Relationships Act, Labour Inspection Act, Labour Market Regulation
Act, Criminal Code, and the Pension and Disability Insurance Act). | believe that
the amendment to the Criminal Code with regard to eliminating direct intent as a
condition of the definition of the criminal offence of violation of fundamental rights
of employees is a welcome innovation in proving that employers’ are at fault. All
the measures which were adopted in 2017 must show results or they will have to be
supplemented.

The position of people with disabilities in the labour market is not good, and it
has been established that there are questionable discriminatory practices of
terminating employment relationships of people with disabilities, even though there
are safety mechanisms in place which should protect workers with disabilities from
such actions by employers. Several irregularities have been established in social



enterprises, whose provision of employment to people with disabilities makes them
enterprises of special importance, and we requested stricter supervision of their
operations. Supervision conducted almost two years after a petition has been filed
is absolutely not in accordance with the principle of good administration to which
all authorities are bound. The failure to observe and implement the Ombudsman's
recommendations is evident from the decade-old and still not yet implemented
request that the Government of the Republic of Slovenia, in accordance with the
Pension and Disability Insurance Act, prepares an Implementing Regulation
with regard to the types and levels of physical impairment, to provide a basis
for determining the types and levels of physical impairment to regulate the
enforcement of rights from disability insurance.

In 2017, we received a request from the UN Committee on the Rights of Persons
with Disabilities for a report on our views on the implementation of the protection
of people with disabilities in our country. We analysed the received petitions and
prepared a special report which was sent to the Committee and published on our
website. | need to add that we believe that the Council for People with Disabilities
of the Republic of Slovenia, a body established on the basis of the Equalisation
of Opportunities for People with Disabilities Act, is not fully and satisfactorily
implementing the tasks imposed by this Act.

A lot of attention was paid to petitions from the field of healthcare. Unfortunately,
we were not satisfied with the responsiveness of the Ministry of Health to our
inquiries. As we have been informed by our petitioners, the Ministry poorly reacted
to the petitions, proposals, and complaints filed by individual citizens. We regret that
the amendment to the Health Services Act, which entered into force in December
2017, has not enforced some very much needed systemic changes. The criteria for
determining a network of health services providers, which will allow the Government
of the Republic of Slovenia to define this network and consequently ensure equal
opportunities for public and private health services providers, and provide users
with equal accessibility to providers, must be urgently prepared. We regularly meet
with representatives of patients' rights who, prior to the meeting, send us their
reports and during the meeting report on the numerous problems that they have
come across during their work.

We are pleased that our recommendation on the necessity for regulating the use
of precautionary measures outside of departments of a psychiatric hospital under
special supervision and secure departments of social care institutions, i.e. also in
health institutions, has been considered with the amendment to the Patients Rights
Act. The Personal Assistance Act, which has finally brought some order and help to
people who need assistance, has been adopted. We are still waiting for the necessary
amendments and additions to the Mental Health Act. | cannot understand why we
still do not have the much needed urgent paediatric psychiatry, even though all
conditions have been metand the media have shown us fully equipped facilities. There
are still continual setbacks. The provision of psychotherapeutic services has also not
yet been regulated. | emphasise that systemic solutions should ensure accessible,
high-quality, and safe programmes for the prevention of a disease, treatment, and
rehabilitation, while also reducing inequality and ensuring accessible healthcare to
vulnerable groups. These solutions should contribute to shorter waiting times,
appropriate regulation of concessions, health services in retirement homes,
the right to joint rehabilitation, and the elimination of dissatisfaction of health
professionals with the situation.

| must specifically thank the National Council of the Republic of Slovenia, with
which we organised a number of good discussions; the last one on palliative care
and euthanasia was entitled Reflections on Issues at the End of Life.

The Constitution of the Republic of Slovenia specifically stipulates that everyone
has the right to a healthy living environment in accordance with the law. The
conditions for exercising this right must be ensured by the state. Over the years,
the Ombudsman has received a growing number of petitions relating to activities

We were not
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Ministry of Health
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affecting the environment and living conditions which are harmful to health,
including a growing number of well-founded petitions. Our petitioners often claim
non-transparent decision-making, an ignorant and belittling attitude from those
responsible for the petitions filed by individuals and civil society, and failure to
include the public in decision-making.

In order to unite the opinions of civil society, the professional public, decision-
making bodies, and our guests, Ombudsmen from South-Eastern European
countries, on environmental issues, we prepared and successfully implemented
the 4™ international conference on the Environment and Human Rights -
Public Participation in Environmental Matters, in September 2017. Together, we
established that public participation in environmental decision-making is in
practice often merely formal. Legislative provisions on public participation in the
adoption of environmental regulations are often only formally met (e.g. public
discussion of extensive legislation during the summer holidays) by the regulation
drafters, and the civil and professional public are often included in the drafting
of regulations too late and are not provided with high-quality and comprehensive
information. Unfortunately, decision-makers do not deal with the observations and
recommendations provided by civil society with due diligence, and do not inform
the petitioners of their reasons for not incorporating them in the drafting of the
regulation. They are therefore convinced, and | share this opinion, that state
and local authorities too often and uncritically support decisions in favour of
capital and not of the needs and interests of people living in the affected area.
Legislative amendments should not limit the constitutional right to a healthy living
environment.

It is therefore necessary for society to treat issues concerning a healthy living
environment as a priority, as it is unfair to all future generations to allow excessive
environmental burdens and pollution, the destruction of water resources, biotic
diversity, and high-quality soil, and the worsening of air quality, emissions of
unpleasant smells, and excessive noise. We also need to remedy all reckless
activities affecting the environment: the Celje Basin, the MezZica Basin, soil in
kindergartens and schools, high radon concentrations, and many others. If we
truly care about our posterity, our grandchildren, we need to say goodbye to the
indifference and apathy in the offices of ministries, inspectorates, and agencies, and
to the small and large companies aspiring for profit at any price. We need to trust
the people who do all they can to point out and prove detrimental environmental
conditions, while state and local authorities find it easier to believe the polluters
and do not doubt their well-paid expert opinions and monitoring, which is not
always independent.

At the end of 2016, the National Assembly, with a majority decision, supported the
proposal for an amendment of the Constitution of the Republic of Slovenia to add
the right to drinking water. Before that, the Ombudsman had been persistently
recommending such an amendment to the Constitution for over a decade. In
this recommendation, it was supported by the professional public, civil society,
and decision-makers. | am really pleased with this result, but also point out that
all legislative and implementing regulations must be harmonised with this
constitutional provision.

One of our most frequently reiterated recommendations, i.e. that Slovenia needs a
fullhumanrights institution which would provide the legal grounds to acquire Status
A according to the Paris Principles relating to the Status of National Institutions
for Human Rights, has been implemented. Now we have such an institution. The
intensive endeavours of the Ministry of Justice, the favourable inclination of the
Government of the Republic of Slovenia, and the cooperation of the Ombudsman
have resulted in the preparation of the Act Amending the Human Rights Ombudsman
Act. The amendments allow the setting up of a Human Rights Ombudsman Council
and three internal organisational units, i.e. a Human Rights Centre, the National



Preventive Mechanism, which is now in its tenth year of operation, and Child
Advocacy, which operated under the auspices of the Ombudsman for ten years as
a pilot project.

With regard to the expansion of the Ombudsman’s tasks, | specifically emphasise ~ The Ombudsman’s use
the need to amend the regulations which govern public finance, including the of budget funds must
financing of the work of the Ombudsman. The Ombudsman'’s independence and  be implemented only
autonomy must be ensured, as stipulated by the Constitution of the Republic of by anindependent ¢
Slovenia and the ZVarCP. The current regulations on public finance do not ensure  and autonomous body
the constitutional position of independent and autonomous constitutional bodies  such as the Court of
such as the Ombudsman, the Supreme Court of the Republic of Slovenia, and the  Audit of the Republic
Court of Audit of the Republic of Slovenia. In this respect, | specifically emphasise  of Slovenia.

the issue concerning the autonomous preparation of the draft budget, which is now

not possible. During the financial year, we cannot use the funds which have been

recognised by the National Assembly of the Republic of Slovenia, as is determined

for all other budget users. In consideration of the principle of separation of power,

control over the Ombudsman'’s use of budget funds can only be implemented by

an independent and autonomous body, such as the Court of Audit of the Republic

of Slovenia and not the Ministry of Finance. In relation to the Ombudsman, the

Government of the Republic of Slovenia should not have any jurisdiction or

authorisation of control, as this subverts the constitutionally determined relations

between these two bodies. @’_
~N

Perhaps my introduction has focused more on the systemic issues of observance
of human rights and freedoms than on best practice examples where the state
and local authorities have eliminated the alleged violations on the basis of our
findings. 1 must commend the Ministry of Justice, which prepared interim
reviews of the implementation of the Ombudsman’'s recommendations which
the National Assembly of the Republic of Slovenia adopted when discussing
our regular reports. With its regular annual response reports to our findings and
recommendations, the Government of the Republic of Slovenia expressed a high
level of respect for our work, findings, and recommendations. For this reason, the
State Secretary of the Government of the Republic of Slovenia visited us repeatedly
in order to establish which bodies should work faster and what still needs to be
done. However, | reproach the Government of the Republic of Slovenia for not being
able to ensure more intensive cooperation between the relevant ministries, despite
enthusiastic work, in the elimination of the most complex and still unresolved
issues mentioned in this report.

Co-workers of the Ombudsman of the Republic of Slovenia (January 2018)
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Finally, | would like to thank all of my colleagues as this report would not be
so versatile and well-grounded without them. This Introduction is followed by a
special presentation in which we tried to present, also graphically, our work and
achievements, and the substantive diversity in the approaches and work methods
used.

I must also thank the media for sharing sad stories with us, and perhaps slightly less
often the ones with a happy ending, to which the Ombudsman often contributes.
They often help when the story of wrongdoings must be spread to all parts of
society, and the reaction of those responsible must be monitored. | do wish that
they would also bring good news to people, which is also the result of authorities
working more responsibly and with greater sensitivity to the needs of ordinary
people. | also thank civil society and non-governmental organisations for their
good cooperation. We can eliminate violations of human rights and freedoms only
together and accompanied by the awareness that the existence of contemporary
society depends on their observance.

My thanks also goes to the representatives of state and local authorities and holders
of public powers who provided fast and substantive responses to our inquiries,
explained their decisions, and, faced with the Ombudsman'’s critical findings, turned
bad practices into good ones.

Vlasta Nussdorfer,
Human Rights Ombudsman
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1 PRESENTATION OF THE OMBUDSMAN'S WORK

The Constitution of the

Republic of Slovenia

Article 159
(Ombudsman for Human Rights and
Fundamental Freedoms)

In order to protect human rights
and fundamental freedoms in
relation to state authorities, local
government authorities and bearers
of public authority, the office of

the Ombudsman for the rights of
citizens shall be established by law.
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Human Rights Ombudsman Act
(ZVarCP)

Article 1
In order to protect human rights and
fundamental freedoms in relation
to state authorities, local self-
government authorities and bearers
of public authority, the office of the
Human Rights Ombudsman shall be
established by law.

Comment to Article 1

This text is summarised from the
first paragraph of Article 159 of

the Constitution of the Republic of
Slovenia. The word “drzavljanov”

(i.e. citizens) is deleted in the name
of the institution, as it would be
discriminatory if the Ombudsman
only protected the rights of citizens.

The Ombudsman is independent
and autonomous in her work.

The Ombudsman complies with

the provisions of the Constitution

of the Republic of Slovenia and
international legal acts on human
rights and fundamental freedoms.
When intervening, the Ombudsman
may invoke the principles of equity
and good administration (Articles 3
and 4 of the ZVarCP).

In addition to the general provisions,
the Human Rights Ombudsman Act
also defines the election and role of
the Ombudsman, the jurisdiction of
the Ombudsman and the deputies,
the procedure for processing
petitions, the rights of the
Ombudsman, and the services.
The 2017 amendments to the Human
Right Ombudsman Act expand the
Ombudsman'’s jurisdiction (more on
this can be found below).

Rules of Procedure of the
Human Rights Ombudsman

The Rules were published on 6
November 1995 (Official Gazette

of the Republic of Slovenia, No.
63/95), and its amendments were
adopted at a later date (Official
Gazette of the Republic of Slovenia,
Nos. 54/98, 101/01, 58/05). The
Rules govern the organisation and
method of work of the Human
Rights Ombudsman, and determine
the division of work areas and the
procedure for processing petitions.
In 2018, the Ombudsman will
harmonise the Rules with the
amendments to the Human Rights
Ombudsman Act.




Act Amending the Human Rights Ombudsman Act (ZVarCP-B)

(Official Gazette of the Republic of Slovenia, No. 54/17 as of 29 September 2017)

These amendments, which were adopted in 2017, refer to the expansion of the institution of the Ombudsman

in a way which ensures the basis for acquiring status A according to the Paris Principles relating to the Status of
National Institutions for Human Rights of 1993. Furthermore, the Act also regulates child advocacy, the national
preventive mechanism (NPM), and managing personal data records.

With the adopted amendments, the position of the Human Rights Ombudsman and consequently the level of
observance of human rights are becoming even stronger, which is in the interest of individuals, the state, and

society as a whole.

The new Act foresees the setting up of the Human Rights Ombudsman Council and

Human Rights
Ombudsman Council

The Council will be part of
the office of the Ombuds-
man and work in accord-
ance with the principle

of expert autonomy. The
Council will comprise the
president and 16 mem-
bers, i.e. seven members
from civil society, three
members from the world
of science, and two gov-
ernment representatives,
while the advocate of the
principle of equality, the
information commission-
er, the National Assembly,
and the National Council
will each have one repre-
sentative.

The provisions concerning
the Human Rights
Ombudsman Council
(Article 50a) become
applicable.

three internal organisational units:

Human Rights Centre

The centre will perform
broader tasks and will
not process petitions.

National Preventive
Mechanism (NPM)

Child Advocacy

More on this can be found at

page 53 and in NPM report 2017.

Its tasks include promotion; providing
information, education and training;
preparation of analyses and reports from
individual fields associated with the fa-
cilitation and protection of human rights
and fundamental freedoms; organising
consultations on the implementation,
facilitation, and protection of human
rights and fundamental freedoms; co-
operation with civil society, trade unions,
and state authorities; providing general
information on the types of complaints to
international organisations for violations
of human rights and fundamental free-
doms; and cooperation in international
organisations and associations, at the
European and the global level, which are
active in the implementation, facilitation,
and development of human rights and
fundamental freedoms.

The provisions concerning the Human
Rights Centre (Article 50b) become
applicable on 1 January 2019.

An additional intention behind the
adopted amendments was the formal,
legal, and systemic regulation of child
advocacy, which will be active in the
context of the Ombudsman'’s office, just
as it has been in the last ten years. The
Ombudsman also confirmed, with an
expert evaluation of the project in 2017, the
necessity of ensuring there is a specially
selected and qualified person who acts

as an advocate for a child and who can
significantly change the course of events
especially to the benefit of the child,
whose viewpoints, wishes, and interests in
proceedings before state authorities will
not be overlooked or ignored.

Representation and advocacy of children
in various social issues is the natural role
of parents or legal guardians. However,
when parents, for whatever reason, fail

in this function or their interests are in
collision with the interests of the child, the
protection of the child's interests depends
on the advocacy of other people.
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The Human
Rights
Ombudsman

can file with
the courts:

Requests for a review
of constitutionality

On the basis of Article 23a of
the Constitutional Court Act,
the Ombudsman may initiate a
procedure for the review of the
constitutionality or legality

of regulations or general

acts issued for the exercise

of public powers if they deem
that a regulation or general act
inadmissibly interferes with
human rights or fundamental
freedoms.

Opinions from the
viewpoint of the
protection of human
rights and fundamental

freedoms

In accordance with Article 25 of

the ZVarCP, the Ombudsman may
‘communicate to each body his
opinion, from the aspect of protection
of human rights and fundamental
freedoms, about the case he is
investigating, irrespective of the type
or stage of proceedings which are
being conducted by the respective
body”, including cases for which
judicial or other legal proceedings
are in progress, i.e. the
Ombudsman can act as a friend

of the court (amicus curiae).

Constitutional

complaint

The second paragraph of
Article 50 of the Constitutional
Court Act (ZUstS) grants the
Ombudsman the right to file

a constitutional complaint
concerning a violation of
human rights or fundamental
freedoms of individuals

or legal entities with an
individual document of a state
or local authority or a holder of
public powers.

Throughout the

years of its work, the
Ombudsman’s office has
filed

30

requests or

the review of the
constitutionality or
legality of a regulation or
a general legal act (more
information is available
at www.varuh-rs.si).

In 2017, the
Ombudsman, for the
first time, acted in
the role of an amicus
curiae (friend of the
court) and submitted
written comments to
the European Court
of Human Rights
concerning one of the
cases of this court (no.
60503/15) against the
Republic of Slovenia
(in accordance with
Article 36 of the
European Convention
for the Protection

of Human Rights

and Fundamental
Freedoms.

A constitutional
complaint may be filed
only after all ordinary
and extraordinary
legal remedies have
been exhausted, and
within 60 days from
the serving of the final
document.

In 2017, the
Ombudsman filed

requests

for the review of
constitutionality;
during the term
of Ombudsman
Vlasta Nussdorfer,
eight such
requests have
been filed.
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Purchased periods for the pension
qualifying period

In July 2015, the Ombudsman filed a request for the review
of constitutionality of the fourth paragraph of Article 27,

In 2017, the Constitutional the first and second paragraphs of Article 38, and the first
Court of the Republic of and second paragraphs of Article 391 of the Pension and
Slovenia decided on one Disability Insurance Act (ZPIZ-2).

of the Ombudsman’s At its session of 14 September 2017 the Constitutional Court,
requests for the review of during the procedure for the review of constitutionality,
constitutionality. decided, by Decision U-1-100/15-17, that the fourth
paragraph of Article 27, the first and second paragraphs
of Article 38, and the first and second paragraphs of
Article 391 of the Pension and Disability Insurance Act,
in the parts referring to the purchased periods for the
pension qualifying period, were not inconsistent with the
Constitution of the Republic of Slovenia.

1. 2.

At its session of 17 February 2017, the

At its session of 26 January 2017, the National Assembly of the Republic of
National Assembly of the Republic of Slovenia adopted the Act Amending the
Slovenia adopted the Act Amending the Police Tasks and Powers Act (ZNPPol-A).
Aliens Act (ZTuj-2D). On 22 September 2017, the Ombudsman
On 19 April 2017, the Ombudsman filed a request for a review of the
filed a request for a review of constitutionality of the fourth paragraph of
constitutionality of Article 10b Article 113 of the Police Tasks and Powers
(measures in the event of changed Act due to inconsistencies between Articles
conditions in migrations) of the Aliens 2,32, 35, and 38 of the Constitution of the
Act (ZTuj-2D) due to inconsistencies in Republic of Slovenia and individual articles
Articles 2, 14, 18, 22, 25, and 34 of the of the Convention for the Protection
Constitution of the Republic of Slovenia. of Human Rights and Fundamental
Freedoms.
In 2015, with the consent of In 2017, at the
the person affected, we filed a Constitutional Court of
constitutional complaint against the Republic of Slovenia,
the decisions of the court of the Ombudsman was
first instance (Ljubljana District successful with a I
Court), second instance (High constitutional complaint \
Court in Ljubljana), and the against the decisions of N
highest court in the country (the the court of first instance
Supreme Court of the Republic (Ljubljana District Court),
of Slovenia). The Constitutional second instance (High
Court of the Republic of Slovenia Court in Ljubljana), and
informed us that the panel, during the highest court in the
the procedure for examining the country (the Supreme
constitutional complaint at its Court of the Republic of
session of 12 July 2016, adopted the Slovenia) with regard to
Decision (number Up-563/15-7) to involuntary detention for
accept the constitutional complaint treatment in a psychiatric
for consideration. hospital.
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1.4 THE OMBUDSMAN AND HER DEPUTIES

Ombudsman Vlasta Nussdorfer

univ. dipl. prav.

Deputy

Tone Dol¢ic,
univ. dipl. prav.

Protection of children's
rights, social security,
social activities,
healthcare and health
insurance, pension
insurance, the Advocate -
A Child’s Voice project

30

Deputy

dr. Kornelija Marzel,
univ. dipl. prav.

The environment

and spatial planning,
administrative procedures
and property law matters,

labour law matters,
unemployment, housing

matters, public utility

services

Deputy

Ivan Selih,
univ. dipl. prav.

Restriction of personal
freedom (people with
restricted movement),
justice, police procedures,
the National Preventive
Mechanism

Deputy

Miha Horvat,
univ. dipl. pol. in
mag. prava

Constitutional rights,
discrimination, national
and ethnic minorities,
personal data protection,
citizenship, foreign
nationals and applicants
for international
protection, correcting
injustices, international
cooperation
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Management

From left to right (standing): Ivan Selih, Deputy Ombudsman; Kristjan Lovrak, Secretary General of the
Ombudsman; Tone Dolci¢, Deputy Ombudsman; Miha Horvat, Deputy Ombudsman.

From left to right (sitting): Dr Kornelija Marzel, Deputy Ombudsman; Vlasta Nussdorfer, Human Rights
Ombudsman; Martina Ocepek, Director of the Expert Service of the Ombudsman.

According to Article 17 of the ZVarCP, the Ombudsman has laid down a hierarchy of her deputies, according

to how long their full period of work as a Deputy Ombudsman has lasted. The first Deputy is the one with the
longest total period of work in that position.
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1.5 EMPLOYEES AT THE OMBUDSMAN'S
OFFICE

8
26 expert and

= technical public

6 40 people
high officials: the were employed at
Ombudsman, four the Om budsman’s

Deputy Ombudsmen, .
and the Secretary Office as of 31

General December 2017
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Sick leave

2017
837 days
2016
538 days

Maternity and parental leave

2017
257 days

2016
454 days

Taking into account both types of leave, only 36 employees actually worked for the Ombudsman in 2017.

In Slovenia
414 trips (53,000 kilometres covered)

Abroad
46 trips

In 2017, the Ombudsman again intensively cooperated with the Faculty of Administration, the Faculty of Arts, the
Faculty of Medicine, the Faculty of Education, and the Faculty of Social Sciences of the University of Ljubljana;
the Faculty of Criminal Justice and Security of the University of Maribor; and the European Faculty of Law in
Nova Gorica, where the Ombudsman and her deputies presented the work of the Ombudsman, especially in
the participants' fields of study.

On the basis of trilateral agreements, in 2017 150 hours of internship was granted to one student of the Faculty
of Social Sciences in Ljubljana, and a two-week internship was granted to one student (with special needs) of
Anton Jansa Primary School in Radovljica, who performed this internship at the Ombudsman'’s head office.

Under the mentorship of the Ombudsman’s adviser, Mojca Valjavec, Ziva Coti¢ carried out a qualitative analysis
of the Decisions of the courts of first instance in the field of international protection, which were passed in 2014,
2015, and 2016. This analysis took place in the context of the Ambassadors of Knowledge project, under the
auspices of the Life Learning Academy. On 31 May 2017, the Human Rights Ombudsman, Vlasta Nussdorfer, as
one of the ambassadors of knowledge, gave the Reference 2017 award to the author, Ziva Coti¢. A mentorship
award was also bestowed upon Mojca Valjavec.

In 2017, the Ombudsman cooperated with the Faculty of Law of the University of Ljubljana in a project focusing
on a legal clinic for refugees and foreigners. The Ombudsman'’s office worked with two students, Maja
Korimsek and Matej Cerovsek, led by the Ombudsman'’s adviser Mojca Valjavec. On 19 December 2017, in the
context of the labour law clinic, Deputy Ombudsman Dr Kornelija Marzel held a lecture for the students of the
Faculty of Law, and one of the students was given the possibility of doing her internship at the Ombudsman’s
office.
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1.6 SERVICES OF THE OMBUDSMAN'S
OFFICE

Article 9 of the Rules of Procedure of the Human Rights Ombudsman stipulates that the services of the Human
Rights Ombudsman are organised in the Office of the Human Rights Ombudsman and the Office is managed
by the Secretary General of the Ombudsman. The services of the Ombudsman comprise the Expert Service of

the Ombudsman and the Secretary General's Office.

The Office of the Human Rights Ombudsman

Since 1 July 2017, the Office of the Ombudsman has been managed by the Secretary General of the
Ombudsman, Kristjan Lovrak, uni. dipl. ekon.

The Expert Service is managed
by the Director of Expert Service
Martina Ocepek, univ. dipl. prav.

The Expert Service carries out
expert tasks for the Ombudsman

and her deputies in individual fields,

classifies petitions, manages the
handling of petitions, processes
petitions, and prepares opinions,
proposals and recommendations,
carries out investigations and
prepares reports on its findings, and
provides information to petitioners
about their petitions.

On 31 December 2017, 23 public
officials were employed in the
Expert Service, of whom 21 officials
were employed for an indefinite
duration, one official was hired on a
fixed-term contract, and one intern
was employed in the Expert Service.

Sick leave in 2017 amounted to 634
days; maternity and parental leave
amounted to 257 days. That means
that 3.4 officials were missing from
work.
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Until her retirement, i.e. until 30 June
2017, the Secretary General of the
Ombudsman was mag. Bojana Kvas,
univ. dipl. prav.

The Office is managed directly by
the Secretary General.

The Office, independently or

in cooperation with external
associates, performs tasks in the
following areas: organisational,
legal, administrative, material,
financial, personnel, administrative
and technical, IT, publishing, and
analytical, and in the area of
international cooperation and public
relations. It also performs other
tasks required for the operation of
the Ombudsman'’s Office.

In 2017 sick leave in the Secretary
General's Office amounted to 170
days (0.6 officials were missing from
work).
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1.7 ACCESSIBILITY OF THE HUMAN RIGHTS
OMBUDSMAN IN 2017

So as to present the work and the authorities of the Ombudsman in as simple a way as possible, we published a
brochure in Slovene and had it translated into the languages of both constitutionally recognised minorities (Italian
and Hungarian) and into three versions of the Roma language. At meetings both at the head office and away
from it, the deaf and hearing impaired can communicate using sign language and, since 2017 also using an audio
induction loop.

Online users visiting the Ombudsman’s website receive extensive information about what the Ombudsman can do,
how to reach the Office, what is a petition, and where and how to file it.

16,124

incoming
documents received At the
by mail and e-mail. Ombudsman’s
Head Office

Dunajska 56, Ljubljana

from Monday to Thursday
from 8am to 4pm and on

Friday from 8am to 2.30pm
8,146

outgoing Away from
documents the Head Office

12 meetings away from

the head office with 36

personal discussions
(more on this can

be found below)

These calls
are recorded in the form
of official notes and not as
petitions. Sometimes, problems
which petitioners submit to the

Based on
their field of work,

Ombudsman do not require immediate expert associates receive
action, but callers receive suitable everyone that visits the
clarifications and guidelines. Ombudsman'’s head
This type of work serves to make office unannounced.

the Ombudsman’s work
more efficient.
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Comparison of the number of calls received by expert associates in 2015 and 2016

364
286

162
95
o—C

Jan Feb March Apr May June July Aug Sep Oct Nov Dec

2017 2016 2015

In 2017, expert associates took 363 calls more than in 2016
and 574 calls more than in 2015.

Employees in the Secretary General's Office
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Meetings outside Ljubljana fall within the framework of efforts to make the Human Rights Ombudsman as
accessible as possible to individuals who are unable to attend a meeting at the head office due to distance
or for another reason. This has allowed us to improve the possibilities for talking to the Ombudsman or her
deputies, thus making our work more accessible to people.

Meetings away from the head office are carefully planned. In December, the Director of the Expert Service
prepares a plan of meetings away from the head office for the following year. The towns and cities are selected
so that the entire territory of Slovenia is covered, and so that visits are made to municipalities where the
Ombudsman has not yet been or where a number of years have passed since the Ombudsman'’s last visit. We
hold meetings in Maribor at least once a year, and in or near towns where members of national minorities live.

In 2017, we held 12 meetings away from the head office, in the following municipalities:
Cankova, Semig, Mislinja, Maribor, Kranjska Gora, Celje, Kobarid, Divaca, Beltinci, Kozje, Slovenske Konjice.

We had a good response in all the towns that we visited. The largest response was in Maribor, where we held
two meetings and talked to 76 petitioners.

o Cankova
b L]
0 . .
Beltinci
. o Maribor °
N L]
? L]
Kranjska . o Mislinja
gora . Y
L]
L]
. b . Slovenske
Konjice
L] L] °
© Kobarid . M . .
° Celje
L]
L] . . °
L]
b * o Kozje
° L]
(] ® L]
° L]
L]
L]
L]
* Semit
° L]
L] L]
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Over the years, all the meetings away from the head office have been provided free of charge by the mayors
at the head offices of the municipalities. When organising meetings, we pay special attention to vulnerable
groups and make sure that access and discussion are also available to people with disabilities.

Meetings of the
Ombudsman
away from the
head office in

2017

34

re-opened petitions,
where clarifications were
provided so that these
cases could remain
closed.

We recorded
these in the collection of
official notes, which means
that the issue does not
require additional action
by the Ombudsman.

5 v VARUH
TS A l ‘ GLOVEKOVIH

SLOVENIIA PRAVIC

Sreda, 6. 9.2017

Prostori obcine Beltinci
Mladinska ulica 2

Viasta Mussdorfer, varuhinja Elovekovih pravic
[Pt Seare ek

All of our visits were announced
in the local news, especially in
free municipal publications, and
on the Ombudsman's website
and the website of the relevant
municipality.

Ce menite, da so vam kriene pravice, se prijavite na
030720225
do ponedeljka, 4. septembra 2017, do 15. ure.

Vet informacij na *V primeru, da potrebujete tolmaca za znakowvni jezik,
www.varuh-rs.si nam to sporodite v pisni prijavi na info@varuh-rs.si.

An example of a poster for a meeting held in Beltinci
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The improvement from 2016, which aimed to bring the Ombudsman even closer to the petitioners and
provide as much direct contact in the field as possible, proved effective. A special phone number was
introduced and used by the head of the office to receive applications for meetings away from the head
office during the time period for receiving applications, i.e. 14 days prior to such meetings. Calls were
returned to all those who called outside of office hours.

In 2017 the head of the office made 772 calls associated with handling applications for meetings away from

the head office.

All meetings held away from the head office take

Each petitioner has a 30 minute
appointment. Many ask for legal
advice. Often, they need someone
to listen to them and hear their
distress.

We clarify many problems together
or may even resolve them at

the meeting or later through a
discussion with the mayor.

At every meeting away from the
head office, we are faced with cases
emphasising the need to set up
free legal aid. In numerous cases,
petitioners asked for legal advice on
how to start proceedings

and see them through to the

end. We need to commend those
municipalities, the municipality
of Divaca for example, which have
organised free legal aid for their
citizens.

During the discussions, the
Ombudsman highlights the problems
perceived through interviews with
citizens and the processing of petitions
referring to the work of the municipality.

These talks are very important,
as they allow us to clarify and
sometimes even resolve issues
arising from the petitions.

The mayor presents the general
situation in their municipality to the
Ombudsman, as well as their
endeavours, issues, and the systemic
problems encountered by the local
community and its citizens.

Additionally, the Ombudsman
always highlights topics such as:
housing issues, residential units,
assistance for homeless citizens,
social distress, municipal aid,
unemployment, community work
(also in companies where the
municipality is the cofounder), care
for socially vulnerable people, write-
offs of debts, care for people with
disabilities, property law matters,
problems in pre-school and primary
school education, availability

of the mayor, public healthcare
services, social security, whether
the municipality is elderly- and
children-friendly, spatial planning,
environmental issues, ownership
relationships associated with the
categorisation of roads, municipal
inspection services, free legal aid,
and mediation.
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After every meeting, the
Ombudsman usually issues several
statements and gives interviews

to the local and national media or
appears as a guest in talk shows.

Best practice example:

At a meeting away from the
head office held in December
2017, the Ombudsman alerted
the mayor of Slovenske
Konjice to the fact that people
had again asked for advice

on how to enforce their rights,
which legal paths to take and
which institutions to turn

to. The mayor immediately
reacted to the Ombudsman’s
findings and on 15 January
2018 we could already

read in the media that the
municipality of Slovenske
Konjice was offering free legal
aid to its citizens. With prior
agreement, they will be able to
seek free legal aid every first
Thursday of the month at the
premises of the municipality.
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Cases are:

+ Petitions (received petitions and wider issues),

« Talks with callers who have not (yet) filled their petitions,

 Talks in meetings held away from the head office where the petitioners received clarification at the

meeting and the issue did not require further discussion by the Ombudsman. These are recorded through
official notes.

Confidential
Informal
Procedures
carried out
by the
Ombudsman
are
Free of
charge
Unbiased

Who may turn to the Human Rights Ombudsman?

Anyone who believes that their human rights or fundamental freedoms have been violated by an act or
action of an authority can file a petition for the start of a procedure with the Ombudsman.

The Ombudsman can also discuss wider issues which are relevant to the protection of human rights and
fundamental freedoms, and to the legal security of citizens in the Republic of Slovenia (the second paragraph
of Article 9 of the Human Rights Ombudsman Act).

When does the Human Rights Ombudsman intervene?

The Ombudsman intervenes in cases of improper or incorrect work by state or local authorities and holders
of public powers.
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Filing a A special 4 Generally, petitions are filed in writing by mail
petition form is or email at info@varuh-rs.si.
available on the

Ombudsman'’s . - .
website and a People deprived of their liberty have the right

to submit a petition to the Ombudsmanin a
sealed envelope. The members of the NPM also
receive petitions at interviews with prisoners.

in the head
office.

In emergencies, a petition may also be filed by
4 telephone. The petitioner must also later file

such a petition in writing.

A petition should:

« Besigned and include the personal information of the petitioner;
« Contain the circumstances, facts, and evidence on which the petition for initiating a procedure is based;
« State whether any legal remedies have been used in the matter, and if so which;

« Contain a written consent or authorisation if the petition is filed by another person on behalf of the injured
party.

The Ombudsman rejects a petition:

« If it does not concern a violation of human rights and fundamental freedomes;
« If the petitioner fails to complete the petition following a prior reminder;

 If the matter is subject to a procedure before judicial authorities;

« If the matter falls under the competency of the investigative committees of the National Assembly of the
Republic of Slovenia;

« If not all ordinary or extraordinary legal remedies have been exhausted;

- Ifitisa less important matter.
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The Ombudsman
decides on

a petition in

a summary
procedure when
the facts of the
petition are
evident from the
documentation.

The
Ombudsman
does not
process a
petition if it is
anonymous,
received

too late, is
offensive, or
constitutes
an abuse of
the right to
appeal.

Start of the
procedure
for
processing
a petition

42

The
Ombudsman
notifies the
petitioner

as soon as
possible on the
status of their
petition.

If necessary, the

Ombudsman

advises the

petitioner to

take another g":budsman
route to . requests
resolve their e

problem. (clarifications
and additional
information)
which is within
the competency
of state and
local authorities
and holders of
public powers,
regardless of
the level of
confidenti-
ality.

In relation to
her work, the
Ombudsman
has the right
to review
data and
documents
which fall
under the
jurisdiction
of other
authorities.

The
Ombudsman
stipulates
the time limit
within which
the authority
must provide
clarifications
and information.
This period
may not be
less than
eight days.

The
Ombudsman
may enter the
premises of
an authority.

If the authority
fails to provide
the Ombudsman
with information
within the
required time
limit, it must
immediately
notify the
Ombudsman of
the reasons for
this.
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A refusal

or failure

to comply
with the
Ombudsman's
request is
deemed an
obstruction
of the
Ombudsman’s
work.

The Ombudsman
prepares a report on
the case and states the
following:

« Her opinion on the
basis of the facts and
circumstances of
individual cases;

» Whether the case in
question constitutes
a violation of human
rights and fundamental
freedoms;

* How human rights and
freedoms were violated,
or whether there was
a different type of
irregularity established;

« A proposal, opinion,
criticism, or
recommendation;

» The way in which the

established irregularity
should be eliminated.

The Ombuds-
man can ad-
dress propos-
als, opinions,
criticism, or
recommenda-
tions to the
authorities, and
the authorities
must address
them and

reply within the
deadline set by
the Ombuds-
man.

If the authority fails to submit a
report on the observance of the
Ombudsman'’s recommendations, or
if these are only partially observed,
the Ombudsman may notify the
directly superior authority or the
competent ministry, issue a special
report to the National Assembly of
the Republic of Slovenia, or publicly
publish the matter.

The Ombudsman may, at the
expense of the authority, publish
her report and recommendation
in the media if the authority fails
to respond appropriately to her
proposals or recommendations
following a repeated request.

On the basis of the proposals,
opinions, criticisms, or
recommendations provided by the
Ombudsman, the authority must
notify the Ombudsman of the
measures taken within 30 days.
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1.10 STATISTICS FOR 2017

4.471 cases

processed by the Ombudsman.

In 2016, 4,308 cases were processed, which means a 3.78% increase in 2017.

el

2.546 440 37

newly opened petitions carried forward from re-opened petitions

Classification of the petitions processed (3,023) according to the area of activity of the Ombudsman

Judicial and police proceedings
584 petitions (19.32%)

Social security

456 petitions (15.08%)
Administrative matters

405 petitions (13.40%)
Children’s rights
341 petitions (11.28%)
Other
T 272 petitions (9.00%)
Labour law matters
233 petitions (7.71%)

Environment and spatial planning

182 petitions (6.02%)

Restriction of personal liberty
157 petitions (519%)

Constitutional rightse
150 petitions (4.96%)
Housing rights
106 petitions (3.51%)

Public utility services

69 petitions (2.28%)
Discrimination

68 petitions (2.25%)
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386

or 14.7% of
well-founded petitions

The Ombudsman
established that the claims
on the violation of human
rights and fundamental
freedoms were

well-founded in
386 petitions

and that at least one
(or more) fundamental
human right or freedom
(according to the
Constitution of the
Republic of Slovenia) had
been violated or that the
principles of equity and
good administration had
not been observed.

Of the 386 well-founded petitions,
the Ombudsman established

433 violations
of human rights
and fundamental
freedoms

(defined in the Constitution of the
Republic of Slovenia) and other
irregularities such as a violation of
the principles of equity and good
administration, or undue delay in
proceedings and evident abuse of
authority under the ZVarCP.

In addition to these 433 violations,
there were also 44 child advocacy
cases where no concrete violations
have been established, but which
were processed as well-founded
petitions and therefore part of the
386 well-founded petitions.

3,023 petitions

processed by the Ombudsman in 2017.

Of these, on 31 December 2017:

485

or 18.5% of

unfounded petitions

1.421

or 54.1% of petitions that
did not meet the conditions
for further processing

335

or 12.8% of petitions
that do not fall within
the competence of the
Ombudsman

Legal proceedings are
in progress in relation to
a case in which no delay

or great irregularities

have been noted. This
group also includes
late, anonymous, and
insulting petitions,
and petitions for
which procedures
were suspended due
to the petitioner's
non-cooperation or
the withdrawal of the
petition.

The greater number of violations of human rights compared
to the number of well-founded petitions is the result
of there being several established violations in a single
individual petition. While processing individual petitions,
it has happened that three or more violations of human
rights and fundamental freedoms or other irregularities
were established.

Among the well-founded petitions processed, the
Ombudsman established 39 violations of human rights
and fundamental freedoms or irregularities specified
in the Constitution of the Republic of Slovenia and the
ZVarCP. The most frequently established violations were of
the principle of good administration (Article 3 of the ZVarCP),
i.e. in 113 cases, and of the principle that Slovenia is a state
governed by the rule of law and a social state (Article 2 of
the Constitution of the Republic of Slovenia), i.e. in 35 cases.
A detailed overview of the most frequently established
violations of human rights and fundamental freedoms and
other irregularities is evident from Figure 8 (included are
violations which were established in more than 12 cases).
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The most frequently established violations of human rights and fundamental freedoms and other irregularities

RIGHT

Principle of good administration - Article 3 of the Human Rights Ombudsman Act

Slovenia is a state governed by the rule of law and a social state - Article 2 of the Constitution of the RS
Undue delay in the proceedings - Article 24 of the Human Rights Ombudsman Act

Healthy living environment - Article 72 of the Constitution of the RS

Protection of the rights to privacy and personality rights - Article 35 of the Constitution of the RS
Right to social security - Article 50 of the Constitution of the RS

Rights of children - Article 56 of the Constitution of the RS

Right to personal dignity and safety - Article 34 of the Constitution of the RS

Equality before the law - Article 14 of the Constitution of the RS

Right to healthcare - Article 51 of the Constitution of the RS

Equal protection of rights - Article 22 of the Constitution of the RS

Principle of equity - Article 3 of the Human Rights Ombudsman Act

Right to judicial protection - Article 23 of the Constitution of the RS

Other

Protection of human personality and dignity - Article 21 of the Constitution of the RS

Rights of disabled people - Article 52 of the Constitution of the RS

Prohibition of torture - Article 18 of the Constitution of the RS

Legal Guarantees in Criminal Proceedings - Article 29 of the Constitution of the RS

Rights and duties of parents - Article 54 of the Constitution of the RS

Right to compensation - Article 26 of the Constitution of the RS

Right to petition - Article 45 of the Constitution of the RS

Exercise and limitation of rights - Article 15 of the Constitution of the RS

Protection of personal liberty - Article 19 of the Constitution of the RS

Right to legal remedies - Article 25 of the Constitution of the RS

Protection of personal data - Article 38 of the Constitution of the RS

Marriage and the family - Article 53 of the Constitution of the RS

Education and schooling - Article 57 of the Constitution of the RS

Protection of the natural and cultural heritage - Article 73 of the Constitution of the RS

Proper housing - Article 78 of the Constitution of the RS

In its own territory, the state shall protect human rights and fundamental freedoms - Article 5 of the Constitution of the RS
Religious communities shall enjoy equal rights; they shall pursue their activities freely - Article 7 of the Constitution of the RS
Presumption of innocence - Article 27 of the Constitution of the RS

Principle of legality in criminal law - Article 28 of the Constitution of the RS

Right to private property and inheritance - Article 33 of the Constitution of the RS

Freedom of expression - Article 39 of the Constitution of the RS

Right to correction and reply - Article 40 of the Constitution of the RS

Participation in the management of public affairs - Article 44 of the Constitution of the RS

Asylum - Article 48 of the Constitution of the RS

Right to use one’s own language and script - Article 62 of the Constitution of the RS

Status and special rights of the Romany community in Slovenia - Article 65 of the Constitution of the RS
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The Ombudsman established these 433 violations of human rights and fundamental freedoms and other irregularities
in the cases of 54 different authorities, i.e. most frequently the Ministry of Labour, Family, Social Affairs and Equal
Opportunities (in 107 cases), the Ministry of the Interior (in 45 cases), the Ministry of the Environment and Spatial Planning
(in 26 cases), and social work centres and courts (in 25 cases respectively). A detailed overview of the authorities where
the largest number of violations of human rights and fundamental freedoms and other irregularities was established is
shown below (included are authorities where more than 5 cases of violations were established).

Authorities where violations of human rights and fundamental freedoms and other irregularities were established

THE VIOLATING AUTHORITY

Ministry of Labour, Family, Social Affairs and Equal Opportunities 107
Ministry of the Interior 45
Ministry of the Environment and Spatial Planning 26
Social Work Centres 25
Courts 25
Government of the Republic of Slovenia 19
Local self-government - municipalities 18
Inspectorate of the Republic of Slovenia for the Environment and Spatial Planning 17
Ministry of Education, Science and Sport 17
Ministry of Health 14
Other 12
Pension and Disability Insurance Institute of Slovenia 12
Ministry of Justice 10
Administrative Units 9

National Assembly of the Republic of Slovenia 6
Prisons 6
Ministry of Culture 5

Prison Administration of the Republic of Slovenia 5

The reasoning behind these statistical data is provided in the substantive chapter of this report. Statistical data is provided
at the beginning of each substantive chapter.

It needs to be emphasised that the number and proportion of well-founded
petitionsintheresolved petitions are notatrueindicator of the situation with
human rights protection in Slovenia. This is firstly because not everybody
whose human rights are being violated by the authorities necessarily turns
to the Ombudsman, and secondly because one well-founded petition,
where the Ombudsman establishes a systematic irregularity, can mean the
violation of the rights of a hundred or even a thousand people. It is also for
this reason that the Ombudsman uses the data that it obtains from publicly
available sources to open its own petitions in individual fields.
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1.11 THE HUMAN RIGHTS OMBUDSMAN'S
REPORTS

The
Ombudsman
reports to
the National
Assembly
about her work
by means of
regular annual
or special
reports.

19. 5. 2017

the Ombudsman
and her deputies
presented the main
findings from both
reports at a press
conference held at
the head office of
the Ombudsman.

The Ombudsman
submitted both

In 2017 she 9t Annual Report reports to.
. of the NPM on the
submitted work of the NPM in
. 20176.
the following
reports:
Special Report

on the violation of
human rights of

people with mental
disorders with regard to
involuntary placement

and involuntary
treatment in secure
departments of social
care institutions.

Dr Milan Brglez,
the President

of the National
Assembly of
the Republic of
Slovenia, on 19
May 2017.

The National
Council of the
Republic of
Slovenia

Dr Miro Cerar,
the Prime
Minister of the
Republic of
Slovenia, on 23
May 2017

Borut Pahor,
the President
of the Republic
of Slovenia, 19.
5.2017

The Report
was received
by all the
deputies of
the National
Assembly of
the Republic
of Slovenia.

The Report
was received
by all the
members of
the National
Council of the
Republic of
Slovenia.

The Report
was received
by all the
Ministers

of the
Government
of the
Republic of
Slovenia.
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On 28 September 2017,
the Ombudsman attended
the joint session of the
Committee on Education,
Science, Sport and Youth
and the Committee on
Culture at the National
Assembly where both
reports were discussed.

On 20 September 2017,
the Deputy Ombudsmen
attended the 95t session of
the Commission for State
Organisation and the 81¢
session of the Commission
for Social Care, Labour,
Health and the Disabled
of the National Council
where both reports were
discussed.

On 29 September
2017, the Deputy
Ombudsman attended
the 8t session of the
Commission for the
National Communities
of the National
Assembly where they
also discussed the
Annual Report of the
Ombudsman for 2016.

On 28 September
2017, the Ombudsman
and her deputy
attended the 82
session of the
Commission for Social
Care, Labour, Health
and the Disabled of
the National Council
where they discussed
the Special Report.

On 3 October 2017,

the Ombudsman and
her associates attended
the 18t session of

the Commission for
Petitions, Human Rights
and Equal Opportunities
of the National
Assembly where they
discussed both reports
and the Special Report.

On 11 October 2017,
the Ombudsman
attended the 55"
session of the
National Council

of the Republic

of Slovenia where
they discussed both
reports and the
Special Report.

On 24 October 2017,
the Ombudsman and
her deputies attended
the 34t session of the
National Assembly
of the Republic of
Slovenia where they
discussed both reports
and the adopted
recommendations
(see below).

1 PRESENTATION OF THE OMBUDSMAN'S WORK

26.7.2017

the Government of the Republic of Slovenia adopted the Informative
Report on the Implementation of the Recommendations of the
National Assembly of the Republic of Slovenia with regard to

the discussed 21¢t regular Annual Report of the Human Rights
Ombudsman for 2015, the Response Report of the Government of
the Republic of Slovenia to the 22" regular Annual Report of the
Human Rights Ombudsman for 2016, and the Response Report of
the Government of the Republic of Slovenia to the Report on the
Implementation of the Duties and Powers of the NPM.

On 15 June 2017,
the Ombudsman
presented both
reports at the
139* regular
session of the
Government of
the Republic of
Slovenia.

At its session of 24 October 2017, when discussing the 22nd Annual Report of
the Human Rights Ombudsman of the Republic of Slovenia for 2016, the National Assem-
bly of the Republic of Slovenia, pursuant to Articles 272 and 111 of the Rules of Procedure
of the National Assembly (Official Gazette of the Republic of Slovenia, No. 92/07 — official
consolidated text, 105/10, 80/13 and 38/17), adopted the following

RECOMMENDATION

The National Assembly recommends that all institutions and officials at all levels observe
the recommendations of the Human Rights Ombudsman of the Republic of Slovenia
stated in the 22nd Annual Report of the Human Rights Ombudsman of the Republic of
Slovenia for 2016.

Number: 000-04/17-101
Date: 24 October 2017
EPA 1881-V11

National Assembly of the
Republic of Slovenia

Dr Milan Brglez
President
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The level of implementation of the 71
recommendations

adopted at the 34t session of the National Assembly of the Republic of Slovenia on 24 October 2017

is presented in the introductory part of each chapter of this Report.

Issues concerning the implementation of the Ombudsman’s recommendations, systemic issues, and measures to
eliminate violations of human rights discovered in the discussed cases were examined by the Ombudsman and her
deputies and advisers at numerous meetings and discussions with the President of the Republic of Slovenia and the
Prime Minister, ministers and heads of national institutions, and at sessions of the bodies of the National Assembly
of the Republic of Slovenia and the National Council. More about these discussions can be read under the review of

16

discussions with
ministers and their
associates at the
Ombudsman's
office

The Ministry of
Labour, Family
and Social Affairs,
the Ministry of
Foreign Affairs,
the Ministry of the
Environment and
Spatial Planning,
the Ministry of
Education, Science
and Sport (all

four twice), the
Ministry of Defence,
the Ministry of
Infrastructure,

the Ministry

of the Interior
(three times), the
Ministry of Public
Administration, the
Ministry of Health,
and the Ministry of
Justice.

15

discussions with
the heads of
directorates or
heads of bodies
within ministries
and judicial
authorities at the
Ombudsman’s
office

The Inspectorate

of the Republic of
Slovenia for the Envi-
ronment and Spatial
Planning, the Finan-
cial Administration
of the Republic of
Slovenia, the Pen-
sion and Disability
Insurance Institute
of Slovenia, the Em-
ployment Service of
Slovenia, the Health
Insurance Institute of
Slovenia (twice), the
Inspectorate of Social
Affairs, the Judicial
Training Centre, the
Medical Chamber of
Slovenia, the Prison
Administration of the
Republic of Slove-
nia, the Office of

the State Prosecu-
tor General of the
Republic of Slovenia,
the Supreme Court of
the Republic of Slo-
venia, RTV Slovenija,
and the Media
Ombudsman.

21

participations
at sessions of
commissions
and committees
of the National
Assembly and the
National Council
of the Republic of
Slovenia

The Commission for
Petitions, Human
Rights and Equal
Opportunities, the
Committee on La-
bour, Family, Social
Policy and Disability
of the National As-
sembly, the Com-
mittee on Educa-
tion, Science, Sport
and Youth of the
National Assembly,
the Committee

on Justice of the
National Assembly,
the Commission
for the National
Communities of the
National Assembly,
the Commission for
Social Care, Labour,
Health and the
Disabled of the Na-
tional Council, and
the Commission
for State Organisa-
tion of the National
Council.

12

discussions with
mayors

events in individual chapters or at the Ombudsman'’s website: Press releases.

The Ombudsman
and her associ-
ates met and held
meetings with
state presidents,
prime ministers,
presidents of the
National Assem-
bly, the National
Council, the Consti-
tutional Court and
the Court of Audit,
among others. The
meetings were held
at the Ombuds-
man’s office or at
the head offices of
these institutions.

Best
practice example:

On 27 February, 12 June,
and 2 October 2017, the
Ombudsman and her
associates welcomed
mag. Liljana Kozlovic,
Secretary General of
the Government of the
Republic of Slovenia,

to attend a systematic
discussion and review
of the implemented
recommendations of the
Ombudsman and the
National Assembly of
the Republic of Slovenia
and to analyse the
reasons for the delays in
their implementation.

At meetings which were attended by the Ombudsman, the competent deputy, the Director of the Expert
Service, expert associates who work in this field, and representatives of state authorities were alerted to the
implementation of recommendations, violations and irregularities at the systemic level, and the irregularities
in concrete cases which we observed in their work. Such work methods require more activity from the institution
and its employees; however, they also lead to improvements in the work of state and other institutions.
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1.12 MEETINGS WITH CIVIL SOCIETY OR
NON-GOVERNMENTAL ORGANISATIONS

Civil society or non-governmental organisations (hereinafter NGOs) are important for the Ombudsman'’s work,
as they establish the true state of affairs among the people, they perceive their needs and problems, and
quickly react to changed circumstances in society. They perceive individual and systemic forms of human rights
violations and strive to eliminate them.

In 2017, the Ombudsman again organised meetings with NGOs or attended their events in order to exchange
information in a direct dialogue on the achievements and, more particularly, the problems with enforcing
human rights, democracy and the rule of law.

In particular, meetings with NGOs in the field of the environment and spatial planning have become common
practice. These meetings have been taking place on a monthly basis since 2014, and have been upgraded during
the term of Ombudsman Vlasta Nussdorfer, so that one meeting is held at the head office of the Ombudsman

and another away from the head office.

42 meetings

with non-governmental organisations - civil society

representatives

8 meetings

were organised by the Ombudsman
in 2017 with non-governmental
organisations from the field of the
environment and spatial planning
(more on these meetings in Chapter
2.7 The Environment and Spatial
Planning).

In 2017, the Ombudsman invited
representatives of NGOs which
focus on foreign nationals, fugitives,
and applicants for international
protection. Together, they discussed
the Aliens Act (ZTuj-2) (21 February
2017) and domestic violence

(this discussion took place on 20
November 2017).

At her office, the Ombudsman also
met with representatives of the
Slovenian Federation of Pensioners’
Associations, Zavod usmiljenk Dom
svete Katarine v Mengsu, Mednarodni
klub slovanskih rojakov RUSLO, the
Slovenian Red Cross, Zveza kulturnih
drustev nemsko govorece narodne
skupnosti v Sloveniji, Spomincica -
Alzheimer Slovenia Association, and
Odbor 2015.
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At the invitation of the NGOs, the
Ombudsman and/or her associates
attended 25 events in 2017, which
were organised by NGOs: Zveza
kmetic Slovenije, Sportno drustvo
Olimpiki, Alma Mater Europea - ECM,
Soroptimist klub Ptuj, Europa Donna,
Sekcija Cebelarjev na invalidskih
vozickih, Drustvo Metulj, Kulturno
-prosvetno in Sportno rekreativno
drustvo slepih in slabovidnih Karel
Jeraj, medgeneracijsko drustvo
Mozaik generacij Polzela, Spomincica
- Alzheimer Slovenia Association,
Ustanova Anin sklad, Zveza SoZitje -
the Slovenian Association for Persons
with intellectual Disabilities, Soncek
- Cerebral Palsy Association of
Slovenia, Down Syndrome Slovenia,
DruStvo DEBRA Slovenija, Slovenska
krovna zveza za psihoterapijo, the
Slovenian Association of Friends of
Youth, the Association for Technical
Culture of Slovenia, the Association
of the National Liberation Movement
of Slovenia, Zveza romske skupnosti
Slovenije Umbrela - DeZnik, Drustvo
paraplegikov Koroske, Zveza kulturnih
drustev nemsko govorece narodne
skupnosti v Sloveniji, Drustvo Iz

srca dam kar imam, the Nurses and
Midwives Association of Slovenia, and
Sozitje Murska Sobota.
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From September 2016 to June 2017, the Ombudsman was a project partner in Stand up - Your Career in the
EU. The project developed and implemented an innovative approach to teaching and learning about European
issues. This approach is based on humour and is directed towards the development of skills associated with
employment opportunities in the EU, European citizenship, and familiarity with people’s own rights. In 2017,
the Human Rights Ombudsman, Vlasta Nussdorfer, or her Deputy, Dr Kornelija Marzel, participated in six
events across Slovenia.

In 2017, the Ombudsman was an honorary patron of the charity multimedia dance show Zivljenje je vrednota
(Life Is a Value), which raises money across Slovenia for the Mali vitez foundation assisting young people
who have overcome cancer. The Ombudsman spoke to the visitors at all the events: on 16 May 2017 in Spanski
Borci Hall in Ljubljana; on 3 June 2017 in Cankarjev Dom in Vrhnika; on 17 June 2017 in Bled Festival Hall; on
9 September 2017 in Celje National Hall; on 23 September 2017 in the Seskov dom cultural centre in Kocevje;
on 30 September 2017 in Ipavec Cultural Centre in Sentjur; on 20 October 2017 in Maribor National Hall; on
6 October 2017 in Park Theatre in Murska Sobota; on 11 November 2017 in PreSeren Theatre Kranj; and on 17
December 2017 in National Hall in Logatec.

On 16 February 2017, the Ombudsman, as the patron of honour, and the Secretary General of the Ombudsman,
mag. Bojana Kvas, attended the music show Rok'n’LOVE for children, parents, and grandparents, which was
organised in Siti Theatre by Rok'n’band and the Enostavno prijatelji institute. On 23 May 2017, the Ombudsman
presented the Head of Dolfka BoStjanci¢ Education, Work and Care Centre, Dr Valerija Buzan, with funds
collected for children, adolescents, and adults with learning difficulties.

On 16 March 2017, in Tartini Theatre in Piran, the Ombudsman, as the patron of honour, spoke to the participants
of the 4" Congress on Homelessness entitled The Current Problems with Homelessness in Slovenia. The
event was organised by the Brezdomni - do klju¢a association (a Slovenian network of associations working
with the homeless). The Ombudsman also visited the homeless shelter in Koper. On 1 April 2017, in Skrlovec
Tower in Kranj, the Ombudsman, as the patron of honour, spoke to the participants of the Integra festival,
an international festival of performing arts for vulnerable groups. On 6 April 2017, in Brdo pri Kranju, the
Ombudsman, as the guest of honour, spoke to the participants of the 16'" traditional consultation seminar
of criminal police officers, state prosecutors, judges, and counsels entitled On Behalf of the Child, which is
organised by the State Prosecutors’ Association of Slovenia and the General Police Directorate, in association
with the Judicial Training Centre. On 2 June 2017, the Ombudsman, as the patron of honour, spoke to the
participants of a charity event organised at Komenda-Moste Primary School. On 10 June 2017, the Ombudsman
was the honorary speaker at the 50" International Meeting of Naive Artists in Trebnje. On 20 September 2017,
the Ombudsman, as the guest of honour, spoke to the participants of a consultation seminar at the Faculty
of Social Sciences, entitled E-Abuse of Children: Yesterday, Today, Tomorrow, which was organised by Spletno
okno. On 26 September 2017, in Slovenj Gradec Youth Culture Centre, the Ombudsman, as the patron of honour,
spoke to the participants of the 7t international scientific conference on health and social sciences entitled
Connecting Theory and Practice for Sustainable Development in the Field of Health and Social Sciences. The
conference was organised by Slovenj Gradec University College of Health Sciences. On 29 September 2017, in
Moravske toplice, the Ombudsman, as the guest of honour, spoke to the participants of the traditional Days
of Slovenian Lawyers, organised by the Bar Association of Slovenia. On 16 November 2017, the Ombudsman
was the honorary speaker at the 26" Forum of Excellence and Mastery in Trebnje. On 3 December 2017, the
Ombudsman, as the patron of honour, attended the premiere of Terror in PreSeren Theatre Kranj.
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In connection with the Act Ratifying the Optional Protocol to the Convention against Torture and other Cruel,
Inhuman or Degrading Treatment or Punishment (Official Gazette of the Republic of Slovenia, No. 114/2006
- International Treaties, No. 20 as of 9 November 2016), the Republic of Slovenia declared: “The duties and
powers of the National Prevention Mechanism under the Optional Protocol, in accordance with Article 17,
shall be implemented by the Human Rights Ombudsman and, in agreement with the Ombudsman, also by
non-governmental organisations registered in the Republic of Slovenia and organisations that have acquired
the status of a humanitarian organisation in the Republic of Slovenia.”

The purpose of implementing the duties and powers of the National Preventive Mechanism (NPM)

is to strengthen the protection of persons deprived of their liberty against torture and other forms of cruel,
inhuman or humiliating treatment or punishment. In the implementation of its duties and powers, the
NPM visits all places in Slovenia holding people who have been deprived of their liberty on the basis of an
Act issued by the authorities. These are preventive visits whose purpose is to prevent torture or other ill-
treatment before it occurs.

Residential

. : ‘treatment Individual social
Prisons and all their institutions care institutions -
units and the Radece retirement hormes

Juvenile Correctional

L and special social
Facility ‘ care institutions

Official places

Detention rooms in

police stations and of deprivation Psychiatric
the Ljubljana Police Of llberty in hospitals
Detention Centre 4
Slovenia

Detention | The Aliens

rooms operated Centre and

by the Slovenian the Asylum

Armed Forces All other locations Centre

within the meaning of
Article 4 of the Optional
Protocol (e.g. police
intervention
vehicles, etc.)

The Ombudsman has been implementing the duties of the National Preventive Mechanism (NPM) since the
spring of 2008. The work is organised wiEhin a special internal organisational unit of the Ombudsman. The unit
is led by the Deputy Ombudsman Ivan Selih.
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The Ombudsman has been implementing the duties of the national preventive mechanism (NPM) since the
spring of 2008. The work is organised within a special internal organisational unit of the Ombudsman. The unit
is led by the Deputy Ombudsman Ivan Selih. In addition to Mr Selih, there are also four other officials in the unit:
a specialist in criminal investigation with a Bachelor’s degree in criminal justice and security who is responsible
for visiting prisons, remand prisons, police stations, and the aliens and asylum centres; a person responsible
for visiting social care institutions and psychiatric hospitals, who has a Master’s in Law; a professor of special
education for behavioural and personality disorders and institutional education science, who is responsible for
visiting residential treatment institutions; and a person with a Bachelor's degree in law who, in one part of her
work, is responsible for visiting social care institutions.

The non-governmental organisations which cooperated with the Ombudsman in the implementation of the
duties and powers of the NPM in 2017 were: Novi paradoks, the Association for Developing Voluntary Work Novo
mesto, Humanitarno drustvo Pravo za vse, Caritas Slovenia, SKUP - Community of Private Institutes, the Legal
Information Centre for NGOs (PIC), the Peace Institute, and the Slovenian Federation of Pensioners' Associations.

Each team conducting a visit is comprised of the Ombudsman’s representatives and representatives of the
selected organisations.

In 2017 the NPM visited 80 locations in Slovenia,

where persons deprived of their liberty have been placed on the basis of an
act issued by the authorities.

27 4
visits to 21 1 2 10 15 visits to

. visits to visits to .
detentlort1 prisons visit to Visits to visits to AR e ?d‘{;t""t;_onal
rooms a : X ; ; institutions
. * (including locations of T special homes -

police stations H ot psy ; treating
the juvenile deprivation hospitals social care h
: of liberty of institutions children and
correctional
. aliens adolescents
facility) with

emotional and
behavioural
disorders

We visited 13 prisons and five special social care During review visits, we mostly focus on the
institutions. implementation of recommendations made following a
previous visit.

The majority of the 80 visits were unannounced.

Only four visits were announced:

- A visit to one police station, one psychiatric hospital, and one prison, due to the attendance of foreign
observers who were part of the visiting group,

- Avisit to Dob Prison, the largest prison in Slovenia, was also announced a day in advance for better
organisation of the visit.

For each visit, the NPM drafts a comprehensive (final) report on the findings established at the institution
visited. This report also covers proposals and recommendations for the elimination of any established
irregularities and the improvement of the situation, including measures to reduce the likelihood of improper
treatment in the future.

The report is submitted to the competent authority (i.e. the superior body of the institution visited) with a proposal
that the authority takes a position on the statements or recommendations in the report and submits it to the
Ombudsman by a set deadline. The institution visited also receives the report, and in specific cases (when visiting
social care institutions, psychiatric hospitals, and juvenile institutions) a preliminary report is also prepared.
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615

recommendations

170 48
to social care 20 163 18 20 24 to residential

institutions to police o B _ to psvchiatric to special
stations P to the Aliens psy social care
institutions

Every year, the National Preventive Mechanism prepares a report on its work. The 2017 Report of the NPM is
the tenth report of its kind. It is printed in a separate publication, but is an integral part of the regular Annual
Report of the Human Rights Ombudsman of the Republic of Slovenia for 2017. Both reports are published on
the Ombudsman'’s website.

The NPM report also provides information on whether the recommendations had been accepted and
implemented.

The NPM may also submit proposals and observations concerning existing or draft legislation (Article 19
of the Optional Protocol). In the role of the NPM, the Ombudsman has been making use of this possibility
in the preparation of individual reports, and more directly in the procedure of drafting regulations or their
amendments and additions concerning restrictions of personal liberty.

In 2017, the Ombudsman prepared proposals and observations concerning existing or draft Acts,
implementing regulations, and other draft documents, i.e.

- Amendment to the ZNPPol-A,

- Amendment to the Rules on Police Powers,

- Amendment to the Criminal Code (KZ-1E),

- Amendment to the Criminal Procedure Act (ZKP-N),

- Amendment to the Rules on the Implementation of Remand,

- Amendment to the Enforcement of Penal Sentences Act (ZIKS-1),

- Strategy of the Prison Administration of the Republic of Slovenia (2017-2020),

- Mental Health Act (ZDZdr),

- Updating of professional guidelines for the use of special precautionary measures (SPM),
- Rules Amending the Rules on the Standards and Norms for Social Services.
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1.14 CHILD ADVOCACY

Slovenia has committed itself to special care for children by signing the Convention on the Rights of the Child
(CRC) and the European Convention on the Exercise of Children’s Rights (ECECR).

The CRC puts the interest of the child at the forefront and treats the child as an independent holder of rights,
demanding that the child’s position be strengthened in all procedures before state authorities. The advantage of
such a regime is that it originates from the rights of the child, not from the rights of parents, thus enabling the
child to be treated as an entity in various legal relationships. Advocates strengthen the voice of the child in such
procedures.

The Ombudsman has been managing child advocacy since 2007, initially in the context of the Advocate - The
Child's Voice project, while since 14 October 2017 child advocacy has been governed by the Human Rights
Ombudsman Act. This area is managed by the Deputy Ombudsman, Tone Dol¢i¢, who is responsible for the
protection of children's rights.

The purpose of child advocacy is for the advocate to offer expert help to children to express their opinion in
all proceedings and cases they are part of, and to submit the child’s opinion to the competent authorities and
institutions which decide on the child's rights and benefits. The advocate is not the child's legal representative.

Since the start of the implementation of the project, an advocate has been appointed to more than 600 children.

61 advocates

(as of 31 December 2017)

The work of the advocates was managed by the Pilot Project Team,
which had ten meetings in 2017.

After the Human Rights Ombudsman Act has been amended, implementation of child advocacy will be monitored
by an expert council which the Ombudsman will appoint from a pool of child advocates and experts.

Expert training

18

new candidates 9 7 Every other Ircl:;rr‘gisr::tr:):cs)r Ny
advocates passed . TSI & (BEa el atwo-day expert
completed P supervision intervisionis  took place atthe consultation
advocacy IREDEE teams across the conducted head office of seminar
training éxam country (Managzediby the Ombudsman. organised
the regional M@ sEe on15and16
coordinator) 12 meetings September
20 hours of implemented. in Dolenjske
supervision were Toplice.
conducted in
each team
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29 times

the petitioners
were parents.

3 times

the petitioners
were children.

28 times

the petitioners
were social work
centres.

)’ 72
received
petitions for the

appointment of
an advocate

*

8 times

the petitioners
were courts.

4 times

the petitioners

were other
people/
organisations

28 times

the advocate
was appointed

with the parents’

consent

the advocate
was appointed

advocate was
appointed with the

consent of a child by a court
older than decision.
15 years.

2

29 times petitions
no advocate was - are still being
appointed. 36 times processed
an advocate was
appointed.
I I |
1times 4 times 3 times

the advocate
was appointed
by the decision

of the social

work centre.

The Child Advocacy
team (from left to right):
Lidija Hvastja-Rupnik,
Tone Dol¢i¢, Deputy
Ombudsman, and

" Jasna Vunduk
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1.15 PUBLICATIONS ISSUED IN 2017

We published 4 publications: two
regular reports (in Slovene and
English), one special report, and
a collection of written contribu-
tions from an international con-
ference.

The main publication is undoubt-
edly the 22" regular Annual
Report of the Human Rights
Ombudsman of the Republic of
Slovenia for 2016. It was pub-
lished in April 2017 and comprised
406 pages (ISSN 1318-9255).

We also prepared a shorter ver-
sion of the 22" regular Annual
Report in English comprising 271
pages which was published in
September 2017 (ISSN 1318-9255).

The Report of the Ombudsman
on the Implementation of the
Duties and Powers of the Na-
tional Preventive Mechanism
(NPM) under the Optional Proto-
col to the UN Convention against
Torture and Other Cruel, Inhu-
man or Degrading Treatment or
Punishment for the year 2016 is
an integral part of the Ombuds-
man's Report, but is printed in
a separate publication. It was
drafted in Slovene and published
in April 2017 comprising 183 pages
(ISSN 2232-4720). The report also
includes an extensive table show-
ing the level of implementation
of NPM recommendations ac-
cording to individual visited insti-
tutions holding people who have
been deprived of their liberty on
the basis of a document issued
by the authorities. The Report on
the Implementation of the Du-
ties and Powers of the NPM for
2016 has also been translated
into English and published on
the Ombudsman'’s website.
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On 15 September 2017, the Om-
budsman organised the fourth
international conference on
the Environment and Human
Rights: Public Participation in
Environmental Matters. We pre-
pared and published (in January
2018) a bilingual collection of
written contributions in Slovene
and English: Collection of Written
Contributions, 4" International
Conference on the Environment
and Human Rights, Public Par-
ticipation in Environmental Mat-
ters comprising 164 pages (ISBN
978-961-93381-5-5).

ANNUAL REPORT OF THE HUMAN RIGHTS OMBUDSMAN OF THE REPUBLIC OF SLOVENIA FOR 2017

In August 2017, the Ombudsman
published a Special Report on
the violation of human rights
of people with mental disor-
ders with regard to involuntary
placement and involuntary
treatment in secure depart-
ments of social care institutions
comprising 32 pages.




In 2017, the Ombudsman participated in 62 international events.

The Ombudsman primarily collaborates with international human rights organisations (the UN, the EU, the
Council of Europe, the OSCE) and international associations of ombudsmen.

UN OSCE

7~

: The
Cclizunulof Ombudsman’s EU
urope . H
international

~

Regional International
networks associations of
ombudsmen

Within the Council of Europe, we mainly cooperate with the European Commission against Racism and
Intolerance (ECRI), the European Committee for the Prevention of Torture and Inhuman or Degrading Treatment
or Punishment (CPT), the Advisory Committee on the Framework Convention for the Protection of National
Minorities, and the Commissioner for Human Rights.

Commissioner for Human Rights:

On 20 March 2017, the Ombudsman and her deputies, Miha Horvat and Ivan Selih, met with Nils Muiznieks, the
Council of Europe's Commissioner for Human Rights, at the Ombudsman's office.

European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment
(CPT):

On 27 March 2017, the deputy ombudsmen, Ivan Selih (also Head of the NPM) and Miha Horvat, and the
Ombudsman’s advisers and members of the NPM, Robert Gacnik, mag. Jure Marki¢, and Lili Jazbec, and
representatives of non-governmental organisations which work with the Ombudsman in the context of the
NPM, met with the CPT delegation at the Ombudsman'’s office. The CPT delegation was on its regular periodic
visit to Slovenia.

On 28 March 2017, the Deputy Ombudsman, Miha Horvat, and Robert Gacnik, member of the NPM, met with

the second part of the CPT delegation at the offices of the Ministry of Justice. The CPT delegation was on its
regular periodic visit to Slovenia.
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On 4 April 2017, the Ombudsman and members of the NPM, Robert Gacnik and mag. Jure Marki¢, met with the
CPT delegation at the offices of the Ministry of Justice for the final meeting.

On 4 and 5 April 2017, the Deputy Ombudsman, Ivan Selih, as the Head of the NPM, attended an international
conference on cooperation activities between the Council of Europe and National Preventive Mechanisms, the
CPT and the SPT, which was held in the Palace of Europe in Strasbourg.

Advisory Committee on the Framework Convention for the Protection of National Minorities:

On 11 April 2017, the Ombudsman, the Deputy Ombudsman, Miha Horvat, and the Ombudsman'’s adviser for
international cooperation, analyses and publications, Liana Kal¢ina, met with a delegation of the Council of
Europe Advisory Committee on the Framework Convention for the Protection of National Minorities at the
Ombudsman'’s office.

On 12 April 2017, the Deputy Ombudsman, Tone Dolci¢, and the Ombudsman’s adviser, Lan VoSnjak, met
with a GRETA (Group of Experts on Action against Trafficking in Human Beings) delegation at the Ministry
of the Interior. The delegation came to Slovenia for its second evaluation visit to assess developments in the
implementation of the Council of Europe Convention on Action against Trafficking in Human Beings.

Committee of Ministers of the Council of Europe:

On 25 and 26 September 2017, the Deputy Ombudsman, Miha Horvat, attended a conference in Prague
entitled Immigration Detention of Children: Coming to a Close? The two-day conference hosted by the
Czech Chairmanship of the Committee of Ministers of the Council of Europe presented a unique opportunity
to exchange knowledge and experience, viewpoints, approaches and current actions promoting an end to
the immigration detention of children and developing effective alternatives to the search for solutions for
safeguarding the best interests of the child.

Within the European Union, the Ombudsman primarily collaborates with the Fundamental Rights Agency
(FRA).

On 28 February 2017, the Ombudsman, at the invitation of Michael O'Flaherty, Director of the EU Agency for
Fundamental Rights, attended the 10" anniversary of the Agency, which was organised in the House of the

European Union in Vienna.

On 27 and 28 June 2017, the Deputy Ombudsman, Tone Dolci¢, attended a FRA symposium in Brussels, Belgium,
on the protection of children’s rights in Europe.
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On 6 December 2017, the Deputy Ombudsman, Miha Horvat, travelled to Brussels to attend the Reality Bites:
Experiences of Immigrants and Minorities in the EU conference in Brussels hosted by the European Union
Agency for Fundamental Rights (FRA).

In the context of the United Nations, the Ombudsman primarily cooperates with the United Nations High
Commissioner for Refugees (UNHCR) and the Committee against Torture: Subcommittee on Prevention of
Torture and other Cruel, Inhuman or Degrading Treatment or Punishment.

On 22 May 2017, the Ombudsman attended a ceremony on the 25" anniversary of the membership of the
Republic of Slovenia in the United Nations, which was organised at the Ministry of Foreign Affairs.

On 4 September 2017, the Ombudsman attended the Bled 2017 Strategic Forum at the Bled Festival Hall and
also met with Zeid Ra'ad Al Hussein, United Nations High Commissioner for Human Rights.

On 31 August 2017, the Deputy Ombudsman, Miha Horvat, and the Ombudsman’s adviser, Gasper Adamic
Metlikovi¢, met at the Ombudsman'’s office with OSCE/ODIHR representatives Alexander Shlyk, the Head of
the OSCE/ODIHR Election Department, and his Election Adviser, Tamara Otiashvili. They spoke about the
Ombudsman’s previous experience and observations in the study of elections, freedom of speech on the World
Wide Web, and the protection of minorities, particularly Roma.

The Ombudsman cooperates with the International Ombudsman Institute (I0l), the European Network of
National Human Rights Institutions (ENNHRI), the European Network of Ombudspersons for Children (ENOC),
and the Association of Mediterranean Ombudsmen (AOM).

On 3 and 4 April 2017, the Deputy Ombudsman, Miha Horvat, attended a symposium entitled Human Rights
Challenges Il: Populism? Regression of Human Rights and the Role of the Ombudsman, which took place in
Barcelona, Spain, and was hosted by Rafael Ribo, Catalan Ombudsman and Chairman of the European Region
of the International Ombudsman Institute (10l).

On 19 and 20 June 2017, the Deputy Ombudsman, Miha Horvat, attended a conference of the European
Ombudsman Institute (EOI) in Brussels, Belgium.

From 19 to 21September 2017, the Deputy Ombudsman, Tone Dolci¢, attended the 21 ENOC Annual Conference
and General Assembly Meeting in Helsinki, Finland.

From 25 to 27 September 2017, the Ombudsman'’s adviser and member of the NPM, mag. Jure Marki¢, attended
international workshops for NPM members in Vienna. The workshops were organised by the International
Ombudsman Institute (10l).

From 5 to 7 November 2017, the Deputy Ombudsmen, Miha Horvat and Ivan Selih, attended the Own Initiative
Investigation workshop in Hague, the Netherlands, on investigations conducted on the initiative of ombudsmen.
The event was organised by the National Ombudsman of the Netherlands in cooperation with the International
Ombudsman Institute (101).

From 28 to 30 November 2017, the Deputy Ombudsman, Tone Dol¢i¢, attended a conference on long-term care
of the elderly, which was organised by the European Network of National Human Rights Institutions (ENNHRI).
He also participated in the ENNHRI General Meeting and Seminar on Dignity and Autonomy: Making Decisions
in LTC using a HRBA Framework.
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On 16 January 2017, the Ombudsman welcomed HE Bart Twaalfhoven, Ambassador of the Kingdom of the
Netherlands for a visit. On 27 February 2017, she attended a reception at the Mons Hotel and Congress
Centre organised on the occasion of the Independence Day of the Republic of Kosovo by HE Nexhmi Rexhepi,
Ambassador of the Republic of Kosovo. On'7 March 2017, she attended a reception on the occasion of Liberation
Day of Bulgaria at the Ljubljana City Museum. On 13 June 2017, she attended a reception by HE Vesna Terzic,
Ambassador of the Republic of Croatia. On 15 June 2017, she attended a ceremony on the occasion of the
birthday of Queen Elizabeth II, which was organised by the British Ambassador to Slovenia, HE Sophie Honey.
On 30 July 2017, she attended a memorial service for the victims of the First World War, which was organised at
the Russian Chapel on the Vrsi¢ Pass. The ceremony was organised by the Embassy of the Russian Federation,
the municipality of Kranjska Gora, the Russkiy Mir Foundation and the Slovenia-Russia Association.

Our model of activities in relation to the duties and powers that the Ombudsman has as the National Preventive
Mechanism (NPM) is particularly interesting. Our findings, experience, operation, and achievements are often
presented abroad, at international conferences, workshops, and meetings organised by ombudsmen and
international human rights organisations.

On 13 and 14 February 2017, at the invitation of the Council of Europe, the Deputy Ombudsman, Ivan Selih,
attended a meeting of the newly established organisation the Observatory of National Preventive Mechanisms
against Torture, set up pursuant to the Optional Protocol to the Convention Against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment (NPM Observatory), which was held in Paris, France.

On 20 February 2017, the Deputy Ombudsman, Ivan Selih, and the Ombudsman'’s adviser, mag. Jure Markic,
hosted a Kyrgyz delegation which came to Slovenia to attend a study visit, at the invitation of the Ministry of
Justice of the Republic of Slovenia.

On 23 and 25 April 2017, the Deputy Ombudsman, Ivan Selih, and the Ombudsman'’s adviser, mag. Jure Marki¢,
travelled to Vienna to visit the Austrian Ombudsman (Volksanwaltschaft), where they learned how (post)
forensic treatment is regulated in Austria.

On 16 and 17 May 2017, the Deputy Ombudsman, Ivan Selih, travelled to Astana, Kazakhstan, to attend the
First Forum of the National Preventive Mechanism “Prevention of Torture: Kazakhstani and International
Experience”. The event was hosted by the Kazakhstan National Ombudsman's Office and co-organised with
the Council of Europe and other international institutions.

From 24 to 26 May 2017, the Deputy Ombudsman and Head of the NPM, Ivan Selih, and the Ombudsman's
advisers, mag. Jure Marki¢ and Robert Gacnik, travelled to Belgrade, Serbia, to attend a meeting of the SEE
NPM Network, where they discussed issues concerning the detention of people with mental health problems.

From 30 May to 1June 2017, the Deputy Ombudsman and Head of the NPM, Ivan Selih, and the Ombudsman's
adviser and member of the NPM, Robert Gacnik, travelled to Strasbourg, France to attend a consultation
meeting of National Preventive Mechanisms (NPM) on the draft rules for the detention of migrants and the
independent monitoring of the work of NPMs. The meeting was organised by the Council of Europe and the
OSCE/ODIHR.

On 5 and 6 July 2017, the Deputy Ombudsman, Ivan Selih, and the Ombudsman'’s adviser, mag. Jure Markic,
travelled to Podgorica, Montenegro, to attend a meeting of the SEE NPM Network, where they discussed issues
concerning healthcare in prisons and psychiatric institutions.

From 28 August to 1 September 2017, the Human Rights Ombudsman of the Republic of Slovenia and the
Legal Information Centre for NGOs - PIC hosted a delegation from Tajikistan. The delegation came to Slovenia
to learn about the work of the National Preventive Mechanism.

From 25 to 27 September 2017, the Ombudsman’s adviser and member of the NPM, mag. Jure Markic,
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travelled to Vienna to attend an international workshop for NPM members, entitled Communication Skills and
Techniques. The workshop was organised by the International Ombudsman Institute (101).

On 3 October 2017, the Ombudsman'’s adviser, Ana Polutnik, travelled to Vienna to attend a meeting of the
European Forum of National Preventive Mechanisms, on the subject of setting up a database on detention.

On 25 and 26 October 2017, representatives of the Slovenian NPM, the Deputy Ombudsman, Ivan Selih, and
the Ombudsman'’s adviser, Robert Gacnik, had a working visit to the NPM of the Republic of Croatia, which was
implemented by the Ombudsman of the Republic of Croatia. The main purpose of the visit was the exchange
of practical experience in the implementation of preventive visits.

From 13 to 15 November 2017, the Deputy Ombudsman, Ivan Selih, travelled to Prague in the Czech Republic
to attend a consultation of European National Preventive Mechanisms (NPM) on norm-making and skills
management (Brainstorming Meeting on the Norm-making Powers and Skills Management of NPMs). The
meeting was organised in the context of the European NPM Forum.

From 11 to 13 December 2017, the Deputy Ombudsman, Ivan Selih, and the Ombudsman's adviser, Robert
Gacnik, travelled to Belgrade to attend a meeting of the SEE NPM Network.

On 15 and 16 December 2017, at the invitation of the Council of Europe, the Deputy Ombudsman, Ivan Selih,
attended the International Colloquium of National Preventive Mechanisms - Repositories and Practices in
Hammamet, Tunisia. The event was organised in the context of a joint project by the European Union and the
Council of Europe, entitled Towards Strengthened Democratic Governance in the Southern Mediterranean.

On 1 February 2017, the Deputy Ombudsman, Miha Horvat, and the Ombudsman’s adviser, Mojca Valjavec,
met with representatives of the RUSLO Russian-Slovenian association, Chairman Evgenij MeleS¢enko and
Vice Chairman Evgenija Breskvar, at the Ombudsman’s office. On 6 February 2017, the Ombudsman and the
Ombudsman’s adviser, Robert Gacnik, attended a ceremony on the occasion of the tenth anniversary of the
Ombudsman of the Republic of Serbia, which was organised at the Palace of Serbia in Belgrade by Ombudsman
Sasa Jankovi¢. From 1to 3 March 2017, the Deputy Ombudsman, Ivan Selih, attended the 4™ International
Symposium on Ombudsman Institutions in Ankara, Turkey, which was organised by the Office of the Turkish
Ombudsman. On 27 March 2017, the Ombudsman attended a reception with military honours at Congress
Square in Ljubljana for the Polish President, Dr Andrzej Duda. The reception was organised by President Borut
Pahor. On 8 May 2017, the Deputy Ombudsman, Tone Dolci¢, welcomed a group of students from the University
of Gothenburg in Sweden for a study visit at the Ombudsman'’s office. On 11 and 12 May 2017, the Deputy
Ombudsman, Tone Dolci¢, travelled to Zagreb for the occasion of the 25" anniversary of the Ombudsman of
the Republic of Croatia, and attended a meeting of ombudsmen from SEE and an international conference on
the Protection of Human Rights and Strengthening Democracy in Europe: Combating Terrorism-Freedom of
Speech-Coexistence. On 24 May 2017, the Ombudsman attended a reception at Congress Square in Ljubljana
for Dr Alexander Van der Bellen, the President of the Republic of Austria. On 25 May 2017, the Ombudsman'’s
adviser, Lan Vo3njak, conducted a study visit to Zagreb to learn about the operations of the Child and Youth
Protection Centre of Zagreb. The study visit to Zagreb was organised by the Ministry of Justice in the context
of preparations for the implementation of the House for Children project. On 15 September 2017, the Deputy
Ombudsman and Head of the Advocate - A Child's Voice project, Tone Dolci¢, the Ombudsman'’s advisers
working on the project, Jasna Vunduk and Lidija Hvastja Rupnik, and advocates conducted a study visit to
the Child and Youth Protection Centre in Zagreb. On 13 March 2017, the Deputy Ombudsman, Miha Horvat,
attended a conference on Regulating Privacy through Accountability Principles and Ethical Standards in the
Era of Big Data at the University of Maastricht in Brussels (Belgium).
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1.17 PUBLIC RELATIONS IN 2017
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The
Ombudsman’s
communication
with the media

y
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Cooperation with the media is one of the key relationships of the office of the Ombudsman with its target
public. It contributes to raising the people's awareness of their rights, as well as important questions for society
about human rights, and to making sure that the standards for protecting human rights and fundamental
freedoms are maintained - both new ones and those already achieved. The Ombudsman also watches over
freedom of expression, the ethics of public speech, and the relationship between privacy and public matters.

The Ombudsman is aware of the importance of transparent operations and the right of the public to be informed.
The office therefore ensures a high-quality, professionally substantiated, correct, and rapid response to media
initiatives and questions.

The Ombudsman reacts publically if she believes this to By providing information to the media, the Ombudsman
be necessary from the viewpoint of her role and exercises the public's right to public information.

The Ombudsman usually only reacts to questions on individual cases which are being processed once all the relevant
data have been obtained, and an opinion has been formed on the basis of the information collected. If the Ombudsman
is asked about the content of a discussed case, she always obtains the consent of the petitioners prior to revealing any
details. Without such consent, only general opinions are provided about a particular problem.

When informing the public of her work, the Ombudsman observes the regulations governing the protection of data
confidentiality and the confidential nature of a procedure, in accordance with the law.

The employees of the Ombudsman'’s office are informed of media reports and cases of violations of rights,
which are established by these media, by means of media monitoring (clippings). We also actively monitor
other sources of information online, which can also be a source of alleged violations of human rights. The
information obtained can serve as a basis for the Ombudsman'’s actions. Many people do not trust institutions
and resort to trusting the representatives of the ‘fourth estate’ with their story. The Ombudsman studies the
obtained information and assesses whether it would be appropriate to address the problem as a petition on
the Ombudsman’s own initiative or as a broader issue.

The Ombudsman and her deputies are available to representatives of the fourth estate on various occasions,
at conferences, meetings, round table discussions, symposiums, and at other events. It is impossible to record
all the statements, interviews, and other forms of communication with the media with statistical precision.
The Ombudsman responded to numerous invitations from media organisations; she spoke on Radio Europa05,
which became Radio Bob in 2017, about current issues regularly every month. We regularly published cases
which we encountered in our work in the Pravna Praksa journal. The Ombudsman presented the Ombudsman's
findings in two editorial articles, one at the time of publishing the Annual Report and the other at the time of
the adoption of amendments to the Human Rights Ombudsman Act. Her deputies, lvan Selih and Dr Kornelija
Marzel, wrote two in-depth articles on topics processed by the Ombudsman (Does Detention in a Psychiatric
Hospital also Allow Medical Procedures without Consent? and Challenges and Dilemmas Concerning the
Enforcement of the new Residence Registration Act). In 2017 the Ombudsman continued to regularly publish
a column on the IUS INFO legal online portal every two weeks. In the column, the Ombudsman wrote about
her deliberations and personal viewpoints, including on content associated with human rights and freedoms.
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We are aware of the circumstances surrounding the work of journalists, who are usually under enormous
pressure due to time constraints. We understand that and try to respond to their requests and questions
in the shortest possible time. Nevertheless, sometimes unrealistic deadlines still manage to surprise us.
The circumstances surrounding their jobs reduce the possibility of representatives of the fourth estate
specialising in a specific field. We therefore also cooperate with them informally and often help them
to prepare articles or considerations on a topic concerning human rights. Well-formed questions, which
clearly show that the journalist is familiar with the work of the Ombudsman, allow us to prepare expert
and high-quality answers.

In 2017, the greatest interest was expressed in the filing of a request for the review of constitutionality of
the Aliens Act, and a request for the review of constitutionality of the Police Tasks and Powers Act. There
was a lot of interest in the environment, as there were a number of events organised throughout the year
which encouraged the Ombudsman’s office and the media to monitor and respond. As always. we again
received a lot of questions concerning the rights 01 children. There were also an increasing number of
questions on the protection of the rights of the elderly. One issue repeatedly addressed is that of social
conditions associated with health, employment, income, poverty, and violence.

The anticipated amendments to the Human Rights Ombudsman Act resulted in a few questions on this
subject. We also received questions on the eventual parallels between the warnings of the Ombudsman
and the European Commissioner for Human Rights concerning the state of affairs with journalism in
Slovenia, and on universal basic income. We also answered questions about the ‘pharmacist affair'.
Before the elections, the Ombudsman provided her views on the function of the President of the Republic
of Slovenia and mutual cooperation. She responded to numerous invitations to be a guest on television
and radio, where she spoke about general issues concerning the protection of human rights. The majority
of the invitations are received at the time of the presentation of the Annual Report of the Ombudsman for
the previous year, and on Human Rights Day in December.

Liana Kalcina, the Ombudsman'’s Adviser for
International Relations, Analyses and Publishing,
and Natasa Kuzmié, the Ombudsman'’s Adviser for
Public Relations
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The Ombudsman has authorised three officials to provide public information, i.e. two officials to provide the public
with information concerning the substantive work of the Ombudsman (processing of petitions), and one official
who is responsible for providing public information concerning all other aspects of the work of the Ombudsman.

In both cases, the requests were partly denied, but the remaining information was provided to the applicant.

Case No. 0106-10/2017

The applicant requested public information concerning the setting up of GSM-R base stations in the Slovenian
rail network. Her questions predominantly related to the processing of petitions in this field and the attention of
the media to their treatment. The applicant’s request was partially granted, i.e. in the part concerning general
information on the number of petitions and press releases, and partially denied in accordance with Item 11 of the
first paragraph of Article 6 of the ZDIJZ, which stipulates that the applicant shall be denied access to the requested
information if the request relates to information from a document drawn up in connection with internal operations
or activities of bodies, and its disclosure would cause disturbances in the operations or activities of the body. The
documents requested by the applicant, and contained in the files in the context of which the Ombudsman processed
petitions concerning the construction of these base stations, contain information which comprises communication
between the petitioner and the Ombudsman and the bodies which the Ombudsman turns to for the needs of the
proceedings in question. In terms of content, this information is associated with the issue of the violation pointed
out by the petitioner, and therefore certainly expresses an internal confidential relationship between the petitioner
and the Ombudsman. This is information which has undoubtedly been compiled or acquired in connection with
the internal operations or activities of the body, due to an independent and autonomous investigation aimed at
eliminating potential violations of the human rights and fundamental freedoms of individuals and groups. As such,
its provision would shake the confidential relationship between the Ombudsman and the petitioner.

Case No. 0106-14/2017

The applicant divided his request to access public information into three segments, and requested documents
and information on the handling of the procedure by the Human Rights Ombudsman of the Republic of Slovenia
from two files which were managed on the basis of concrete petitions, and documents which related to the visit of
the previous Ombudsman, Dr Zdenka Cebasek Travnik, to the municipality of Kriko. The first two segments of the
request to access public information, which referred to the documents and the management of the procedure on
the basis of two concrete petitions, were denied. The third segment was also partially denied, i.e. in the part that
referred to documents which had been created at the time of the visit to the municipality of Krsko. These denials
were based on the fact that they contain information which is considered an exception in accordance with Item 11
of the first paragraph of Article 6 of the ZDIJZ, which stipulates that the applicant shall be denied access to the
requested information if the request relates to information from a document drawn up in connection with internal
operations or activities of bodies, and its disclosure would cause disturbances in the operations or activities of
the body. The documents which the applicant requested are held by the Ombudsman in the context of managing
a non-formal procedure under ZVarCP. For this purpose, the Ombudsman is authorised to obtain all data and
information under the competency of various authorities regardless of the level of confidentiality. Furthermore, the
first paragraph of Article 8 of the ZVarCP explicitly stipulates that the procedure of the Ombudsman is confidential.
The Ombudsman established that the requested documents represent communication between petitioners and
the Ombudsman and the authorities which the Ombudsman turns to for the needs of the proceedings in question.
In terms of content, this information is associated with the issue of the violation pointed out by the petitioner, and
therefore certainly expresses an internal confidential relationship between the petitioners and the Ombudsman.
This is information which has undoubtedly been compiled or acquired in connection with the internal operations
or activities of the authority due to an independent and autonomous investigation aimed at eliminating potential
violations of the human rights and fundamental freedoms of individuals and groups, and its provision would shake
the confidential relationship between the Ombudsman and the petitioner. The Ombudsman has partially granted
the applicant’s third request to access public information, i.e. in the part referring to obtaining the travel order for
the business trip during the visit to the municipality of Krsko.
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1.19 FINANCES

The second paragraph of Article 5 of the Human Rights Ombudsman Act (ZVarCP)

stipulates that the funds for the Ombudsman’s work are to be
allocated by the National Assembly of the Republic of Slovenia

from the national budget

The Ombudsman spent on its three sub-programmes

EUR 2,151,491
Protection of human rights and Implementation of the duties Advocate - A Child's Voice
fundamental freedomes: and powers of the NPM: project:
EUR 1,886,898 EUR 158,972 EUR 105,621

Funds spent in 2017 according to budget items
within individual sub-programmes

Funds Current B R Rfemainingfunds
al'located bu.dget (CB) (in EUR) with regard to the
(in EUR) (in EUR) CB (in EUR)
Human Rights Ombudsman of the Republic of Slovenia 2,151,791 2,050,909 2,042,767 8,142
SUBPROGRAMMES
Protection of human rights and fundamental freedoms 1,923,791 1,895,907 1,886,898 9,010
Salaries 1,496,191 1,439,364 1,433,292 6,072
Material costs 387,600 410,246 407,325 2,921
Investments 40,000 46,297 46,280 17
Implementation of the duties and powers of the NPM 158,000 160,399 158,972 1,427
Salaries 1,496,191 1,439,364 1,433,292 6,072
Material costs 387,600 410,246 407,325 2,921
Cooperation with non-governmental organisations 40,000 46,297 46,280 17
Advocate - A Child's Voice project 70,000 109,167 105,621 3,546
Salaries 3,600 22,767 22,767 0
Material costs 66,400 86,400 82,854 3,546
Earmarked funds* 0 6,348 0 6,348
Compensation funds 0 1,048 0 1,048
Funds from the sale of state assets 0 5,300 0 5,300

* Earmarked funds have been carried forward into the 2018 budget.
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Year

Current budget

Funds spent

SUB-PROGRAMMES

Protection of human rights and fundamental freedoms
Salaries

Material costs

Investments

Implementation of the duties and powers of the NPM
Salaries

Cooperation with non-governmental organisations
Cooperation of medical experts

Travel costs

Other material costs*

Advocate - A Child's Voice project

Salaries

Material costs

Earmarked funds*

Compensation funds

Funds from the sale of state assets

2013
1,890,979

1,853,086

1,658,600
1,281,014
360,059
17,528
120,306
107,706
5,631
2,878
797

3,294
56,180
1,824
54,356

0

0

0

* Other material costs for 2017 for NPM include rent of office space.

2014
1,868,206

1,851,108

1,645,402
1,263,396
355,326
26,680
114,722
100,105
4,367
5,580

690

3,980
77,027
1,448
75,579
13,957
9,322

4,635

2015
1,965,209

1,961,205

1,745,427
1,311,202
384,042
50,182
125,557
106,388
11,666
5,105
1,799

599
90,221
17,899
73,322

0

0

0

2016
2,050,909

2,042,767

1,804,898
1,352,089
398,138
54,671
130,095
113,030
11,435
1,720
2,686
1,224
107,774
18,290
89,484

0

0

0

2017
2,171,821

2,151,491

1,866,898
1,433,292
407,325
46,280
158,972
115,099
9,716
3,592
1,012
29,553
105,621
22,767
82,854

0

0

0
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1 PRESENTATION OF THE OMBUDSMAN'S WORK

The second paragraph of Article 5 of the Human Rights Ombudsman Act (ZVarCP) stipulates that the funds for the
Ombudsman's work are to be allocated, at the Ombudsman's proposal, by the National Assembly of the Republic
of Slovenia from the national budget. During the yearly budgetary coordination with the Ministry of Finance, the
Ombudsman has repeatedly pointed out that the independence and autonomy of the Ombudsman, which originate
from the Constitution of the Republic of Slovenia and the ZVarCP, are not consistently considered in the rules and
regulations governing public finance. Independence and autonomy are additionally stipulated by the Paris Principles,
i.e. that funding should be independent of the Government and not subject to financial control which might affect
this independence. In the autumn of 2017 the Ombudsman, together with the President of the Constitutional Court of
the Republic of Slovenia and the President of the Court of Audit, directed a special letter directly to the Prime Minister
and informed him of this issue, which, for constitutional reasons, requires special attention in the preparation of
amendments to the legislation governing public finance. Unfortunately, we have not received an answer to our letter.

The regulation under the Public Finance Act is particularly disputable in terms of the constitution, as it stipulates
that the Ministry of Finance reviews the proposed financial plans of direct budget users and proposes any
required harmonisation in accordance with the instructions for the preparation of the draft state budget. If the
Government fails to reach an agreement with direct budget users who are not state administrative bodies and
organisations, which includes the Ombudsman, the draft budget must include the draft financial plan proposed
by the Government, and the draft financial plan proposed by the direct budget user must only be included in
the explanation of the budget. The final decision is left to the National Assembly, where the latter obviously first
decides on the Government's proposal.

In the light of the Ombudsman’s specific position, this approach is not in line with the constitution. The law
should consider the constitutional position of independent constitutional bodies, and include the draft financial
plan proposed by these bodies in the draft budget, while the Government should have the possibility to alert the
National Assembly of potential significant deviations from the set budgetary frameworks. Such a solution, which,
with regard to the Ombudsman, derives explicitly from the aforementioned Article 5 of the ZVarCP, would take
into account the fact that the Ombudsman is a constitutional body equal to the Constitutional Court and the
Court of Audit. Its independence and autonomy should therefore also cover its budget. The Government and the
Ombudsman should cooperate in the preparation of the budget so as to observe the jointly stipulated budgetary
objectives which are defined in accordance with the fiscal rule. They should work together as equal partners, as
otherwise, constitutionally speaking, this could be seen as the executive branch of power exerting pressure on
an autonomous body. The same should of course apply in cases of potential amendments to the state budget.

The disputable nature of the provisions of the Public Finance Act, which are used as the basis for the Minister of
Finance to adopt the annual Rules on the Conclusion of the Implementation of Central and Local Government
Budgets, needs to be specifically emphasised. These Rules usually also contain a provision under which direct
budget users, after a specific date in October (e.g. in 2017 this was 5 October), must obtain the prior consent of
the Ministry of Finance for all appropriations to meet commitments, even though they are acting in accordance
with the adopted budget. Such a provision is constitutionally disputable, as it interferes with the Ombudsman’s
independent and autonomous position, brings continuous uncertainty into its operations, and hinders normal
activity as previously foreseen in accordance with the adopted budget. The executive branch of power cannot
limit the use of funds which have been allocated to the Ombudsman with the budget or amendments to the
budget by the National Assembly of the Republic of Slovenia. The legislature should systemically regulate this
and prevent such interventions in the implementation of the adopted budget during the year.

On the basis of the Ombudsman's constitutional position, due to the constitutionally disputable legislative solutions, the
provisions of the Public Finance Act, which stipulate budgetary inspections and supervision by the Ministry of Finance
over the implementation of this Act and other rules and regulations governing public finance, should also be amended.
In consideration of the principle of separation of power, control over the Ombudsman'’s use of budget funds can only
be implemented by an independent and autonomous body such as the Court of Audit of the Republic of Slovenia. The
Government of the Republic of Slovenia should not have any jurisdiction in relation to the Ombudsman, as this subverts
the constitutionally determined relationships between these two bodies. The constitutional principle of the division
of power and the Ombudsman’s constitutionally stipulated independence mean that the Ombudsman does not
answer to the Government of the Republic of Slovenia for its work, including its operations. The Government, as the
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head of the executive branch of power, cannot control the Ombudsman'’s use of budget funds, as this represents an
impermissible encroachment on the Ombudsman’s constitutionally guaranteed independence and autonomy.

In this respect, we point out that the following issues must be considered when preparing the amendments to the
act governing public finance: (1) the constitutional position of independent and autonomous constitutional bodies
such as the Ombudsman, the Constitutional Court and the Court of Audit when preparing the budget and budget
amendments (2) the prohibition on limiting the use of funds during the year, which had been approved by the
decision of the National Assembly, and (3) the admissibility of control over the financial operations of these
constitutional bodies only by bodies which have themselves been constitutionally defined as independent and
autonomous state bodies.

In addition to financial independence, the problem with salaries of officials working at the Ombudsman'’s
office must also be emphasised. Determining their salaries is also an important element of the institution’s
independence and autonomy. Article 47 of the ZVarCP stipulates that the Ombudsman is awarded a salary equal
to the salary of the President of the Constitutional Court and a Deputy Ombudsman is awarded a salary equal to
the salary of a judge of the Constitutional Court. Determining the salaries by an Act is an important element of
the autonomy of the function, as it would be unacceptable for the Ombudsman'’s salary to be determined by the
executive or other authorities. The ZVarCP still contains this provision; however, the Public Sector Salary System
Act (ZSP)S) has eliminated the established Article 47 of the ZVarCP. The first paragraph of Article 52 of the ZSP)S
specifically stipulates that “on the day this Act enters into force all the provisions of laws and other regulations
governing the salaries of employees of public institutes, state bodies and local authorities, and other persons
under public law governed by this Act shall cease to be valid, /.../". The appendices to this Act have also redefined
the salaries of officials and public officials, including the Ombudsman and her deputies.

In this respect, the Ombudsman has pointed out the need to consider the fact that the ZSPJS classifies the highest
state functions into salary grades with regard to their position in the hierarchy of the highest state functions. With
regard to this position and the comparability with other constitutional bodies, the functions inthe Ombudsman'’s
office are not classified in accordance with the position awarded to the institution by the Constitution of the
Republic of Slovenia and the law. The authorisations of the Ombudsman have expanded with the amendments
to the Act governing the operations of this institution. The institution’s international role, with which it significantly
contributes to the reputation of the state in the field of protection of human rights and fundamental freedoms,
is getting stronger. The scope and breadth of control are exceptionally wide, as the Ombudsman supervises all
relationships between state and local authorities and holders of public powers and individuals which relate to
the protection and enforcement of rights in relationships with these authorities. Furthermore, the Ombudsman
processes broader issues which are important for the protection of human rights and fundamental freedoms and
legal certainty. In its role as the supervisor of authority, the Ombudsman significantly affects the development and
improvement of the legal and administrative culture in relationships between holders of authority and individuals.

The ZSPJS has substantially intervened with the valid regulation (ZVarCP) and reduced the Ombudsman’s salary by
two salary grades (from grade 65 to 63), the salary of the Deputy Ombudsmen by four salary grades (from grade 59
to 55), and the salary of the Ombudsman’s Secretary General by two salary grades (from grade 56 to 54). The current
classification of the salary of the Deputy Ombudsmen and the Ombudsman's Secretary General also gives rise to
problems concerning the classification of public officials into salary grades. In the areas of their responsibility, the
Deputy Ombudsmen have all the powers granted to the Ombudsman. During the Ombudsman'’s absence, the Deputy,
who is selected by the Ombudsman, fills in for the Ombudsman with all the powers granted to the Ombudsman by
the law. As an official with such a salary, the Deputy Ombudsman cannot even achieve salary grade 57 which is the
legally stipulated highest salary grade for public officials. In terms of its position and responsibility, the function of
the Secretary General of the Ombudsman should be regulated in the same way as comparable functions.

Since the adoption of the ZSPJS, and most recently at the end of 2017, the Ombudsman has repeatedly alerted
the Government of the Republic of Slovenia to the inappropriate or too low position of the Ombudsman'’s officials
in salary grades with regard to the Ombudsman'’s position in the highest legal document in the country, i.e. the
Constitution of the Republic of Slovenia and the law. The Ombudsman has therefore recommended to the
Government of the Republic of Slovenia to eliminate this anomaly and again determine the salary grades
of the Ombudsman'’s officials as stipulated by Article 47 of the ZVarCP-UPB2 (the Ombudsman is awarded a
salary equal to the salary of the President of the Constitutional Court and a Deputy Ombudsman is awarded
a salary equal to the salary of a judge of the Constitutional Court.). In this respect, the Ombudsman has not
received any concrete answers from the Government of the Republic of Slovenia, but she insists on this proposal.

It must be emphasised that both financial and pay independence significantly affect the Ombudsman'’s position
both at home and abroad.
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Cases processed Resolved and well-founded

ndex  No.of  Noofwet- AR
Area of work 2016 2017 resolved founded

17/16 cases among those

cases cases X
resolved (in %)

1. Constitutional rights 135 150 111.1 143 11 7.7
1.1 Freedom of conscience 7 8 114,3 8 2 25.0
1.2 Ethics of public discourse 42 34 81.0 33 2 6.1
1.3 Assembly and association 11 5 45.5 4 1 25.0
1.4 Security services 0 0 - 0 0 =
1.5 Right to vote 8 13 162.5 12 1 8.3
1.6 Personal data protection 50 69 138.0 67 3 4.5
1.7 Access to public information 5 8 160.0 7 0 -
1.8 Other 12 13 108.3 12 2 16.7

In 2017, there was again a lot of activity associated with freedom of conscience and religious communities;
unfortunately with a negative connotation in some respects. More on this can be read below; but first, we need
to focus on the fact that the Ombudsman’s recommendation (Annual Report for 2016, p 69) concerning Article
72 of the ZOFVI, which prohibits the implementation of religious activities in state schools and kindergartens,
has not been implemented.

The Ombudsman has already reported on the blessing of state schools on p 33 of the 2015 Annual Report and
on p 69 of the 2016 Annual Report; in 2017, we received a petition addressing the blessing of a new branch
school of Polica Primary School. There are also individuals who believe that the Ombudsman, before voicing
its concerns about the blessing of schools, should call upon the “National Assembly to enforce the decision
of the Constitutional Court on the full funding of private and not only Catholic schools” (even though, on the
same page which addressed the issue of blessing of state schools and kindergartens, we reported on the
violation of the deadline stipulated in this decision in our 2016 Annual Report - a fact which was pointed out to
the sender of the complaint). These are activities which are being constantly revealed as a problem by part
of society, while such viewpoints, in the light of the existing regulatory framework, cannot be considered
as being obviously wrong. On the contrary, as persistently emphasised by the Ombudsman, such actions
could represent a violation of Articles 7 and 41 of the Constitution of the Republic of Slovenia and Article 72
of the ZOFVI (see above for the page number in the 2015 Annual Report) and from the viewpoint of these
legal standards, such practices can be considered problematic (see above for the page number in the 2016
Annual Report). Some see this situation as fuelling imaginary conflict (as in the case where the Ombudsman
was reproached by the representative of the Catholic Church at the 3 session of the Government Council for
Dialogue on Religious Freedom on 23 October 2017) or spreading intolerance (as stated by the MIZS on p 17 of
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the Review of Implementation of the Ombudsman's Recommendations from the 2015 Annual Report when
rejecting the implementation); however, such reproach is entirely unsubstantiated. The Ombudsman was not
the one to legalise the prohibition of religious ceremonies in state schools and kindergartens in the name of
autonomous use of school property; furthermore, it was not us who failed to determine a sanction for violating
this prohibition, which would make its meaning clearer in administrative and potentially also judicial practices.

The fact remains that the Slovenian legislator has decided on a codification of prohibition of religious
activities in state schools and kindergartens (and now after more than twenty years also not amending it),
explicitly including organised religious ceremonies in these activities. The MIZS's determination that “the
implementation of religious ceremonies in state schools and kindergartens is not permitted even as an
exception, and such cases represent a violation by the school, which is established by the Inspectorate of
the Republic of Slovenia for Education and Sport”, which can be found in the Ministry's explanations in the
Review of the Implementation of the Ombudsman’s Recommendations from the 2016 Annual Report (p 20)
is encouraging; however, the Ombudsman cannot agree with the Ministry's conclusion that “this area is
appropriately regulated by the existing legislation” which means that our recommendation is consequently
considered as implemented. The reason lies in the actions of the Inspectorate of the Republic of Slovenia
for Education and Sport. We learned from the MIZS that the Inspectorate, after conducting inspections in
Sti¢na Primary School, Zagradec Branch School, Ivan¢na Gorica Kindergarten, the Son¢ek Zagradec Unit, and
Louis Adami¢ Grosuplje Primary School, stated the following in its findings (Nos. 20102-225-2015, 20102-232-
2015, and 10102-95/2015 of 19 October 2015): “as the school legislation does not define the term organised
religious ceremony, the Slovenian Conference of Catholic Bishops was asked to provide its expert opinion or
definition of an organised religious ceremony”. The Inspectorate received the opinion (probably not surprising
to anyone) that “the act of blessing cannot be classified as an organised religious ceremony, even though
it is undoubtedly classified in the subcategory of religious actions and the category of religious or pastoral
activity”. The Inspectorate therefore concluded that “on the basis of the established situation and the obtained
expert opinion [...] it did not establish a violation of the provisions of Article 72 of the ZOFVI, which stipulates
autonomous use of school property, and so inspection procedures against the educational institutions have
been concluded.” The legislative material also does not indicate that with regard to Article 72 of the ZOFVI the
legislator wishes to distinguish between different religious ceremonies as manifestations of religious activities
in the above-described manner. If the inspector decides to ask for an opinion on the meaning of a legislative
termin a place where circumstances lead us to question the respondent’s impartiality, a convincing explanation
should include a commentary on why the usual meaning does not prevail. The Dictionary of Standard Slovene
explains the term to bless with these words: “to perform a religious ceremony for an object in Christianity”.
As the invitation to the ceremonial opening of the new Polica Branch School clearly expresses that part of the
event will also be the parish priest blessing the school, the fact that such a ceremony lacks the element of
organisation is also unconvincing.

In principle, the Ombudsman sees the legalisation of the prohibition of religious activities in state schools
and kindergartens as being in the domain of the legislator’s own judgement. However, this does not mean
that the prohibition from Article 72 of the ZOFVI is appropriate in all respects. In consideration of the above,
the Ombudsman repeats its recommendation that the law should stipulate a sanction for the violation of
the prohibition on religious activities in state schools and kindergartens, or amendments be adopted which
will allow organised religious ceremonies in state schools and kindergartens.

In our experience, freedom of conscience and the activity of religious communities are still a controversial
topic in modern society, one which easily becomes problematic, regardless of the best of intentions. In this
respect, the Ombudsman is often targeted by individuals, representatives of religious communities, and even
politicians.

In 2017 we received a letter whose author stated that he was writing “as a citizen and a lawyer” (the letter
showed that the author was a lawyer with a Ljubljana law firm) and that he saw in the advertising brochure of
LIDL and in the media that the company, on a product which it markets and sells, “has desecrated the image
of churches by removing their key sign, i.e. the sign of the Cross”. The writer labelled such actions as “a severe
proactive and impermissible encroachment on religious freedom [...], whose only and exclusive motive was
economic.” He further emphasised that “this is not only a morally and ethically inadmissible business practice,
but also a legally inadmissible act, with which LIDL severely encroached on my fundamental human right to
freedom of religion without justifiable grounds.” The writer did not enclose the brochure in question.

We reminded the sender, primarily in his capacity as a lawyer, that the Constitution explicitly states that the

Ombudsman protects human rights and fundamental freedoms in relation to state and local authorities and
holders of public powers. This has been fully observed by the ZVarCPin establishing the office of the Ombudsman
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and determining its authorisations and jurisdictions. LIDL Slovenija d.o.o. k.d. is, of course, neither a state nor
a local authority nor a holder of public powers, and the Ombudsman has no jurisdiction with regard to this
economic operator. In general, it was evident that the petitioner’s reproaches against the Ombudsman were
the result of a lack of knowledge about the nature of our work, which, as records of our work are publically
available, should be in stark contrast with the severity of the criticism directed towards our office, criticism
which was not lacking in this case, as the petitioner even claimed that if the company in question had similarly
desecrated the image of a synagogue or a mosque, the Ombudsman and law enforcement officers would have,
of their own initiative, “taken action against such utterly reprehensible, primitive, and barbaric action.” In this
respect, we need to emphasise that at the end of November 2016, when the valuable 15" century statue of the
Mother of Sorrows in Koper Cathedral had been purposely damaged, the Ombudsman reacted by issuing a
resolute press release in which she expressed her outrage over the act of vandalism perpetrated by insensitive
individuals who, out of sheer wantonness and thoughtlessness, destroyed valuable monuments of cultural
heritage, and emphasised that sacral objects of any religious community were sacred places for people of
religion and exceptionally important in the culture of a nation. Such actions cause not only material damage
but also unrest among people who perceive such actions as a form of attack on their religion (as reported
on p 124 of the Ombudsman’s Annual Report for 2016). The Ombudsman's predecessor also condemned
graffiti which expressed hatred against Christians, and expressed her expectations that the police would do
all in their power to discover the perpetrator(s) and that other measures for the implementation of criminal
proceedings would be adopted (more on pp 38, 347 and 348 of the Annual Report for 2013). These and similar
insinuations about the Ombudsman’s selective responsiveness with regard to religion are soon revealed as
being absolutely uncalled for. In the case at hand, we also reacted in the described manner to the misguided
expectation that if the Ombudsman “believes that not even in Europe do Christian religious ceremonies and
Christians deserve the same level of protection as members of other religions, it should express its viewpoints
directly and unambiguously.”

With regard to the petitioner's announcement that he would definitively pay attention as to whether the current
Ombudsman and her successors would decide to publically criticise “selectively and at your own discretion”,
we have emphasised, and wish to do so again, that ever since the ZVarCP was published in the Official
Gazette of the Republic of Slovenia, it cannot be considered a secret that the office of the Ombudsman is
independent and autonomous in its work, which is also explicitly stated in Article 4 of this Act. It should
therefore come as no surprise, and especially to a lawyer, that we can decide to publicly criticise, using his own
words, “selectively and at our own discretion”. The Ombudsman’s actions so far (which are well-documented
and publicly accessible) show that insinuations about the arbitrary nature of our work with regard to religion
are nothing more than futile actions.

However, a few words must be said about the possibilities which would be an option for a person searching for
legal protection provided by the state in a situation as described above. With regard to penal protection (under
the valid KZ-1, the criminal offence of public incitement to hatred, violence or intolerance also includes the
desecration of religious symbols, and whether this has happened is arbitrarily decided by the judicial branch
of power), it needs to be reiterated that in accordance with Article 146 of the ZKP, any person may report a
criminal offence which is liable to public prosecution, and crime reports can be submitted to the competent
public prosecutor in writing or orally (Article 147). If anyone sees a disputable action as a severe encroachment
upon their mental integrity (as was understood from the petitioner's statements in the aforementioned case),
it needs to be said, in the context of civil law, that in accordance with Article 134 of the OZ, everyone has the
right to request the court to order the cessation of an action which violates any of their personality rights, and
to prevent such an action or eliminate its consequences (whereby the court may also order that the offender
ceases such action, with failure to do so resulting in the payment of a monetary sum to the person affected).
Finally, we also need to emphasise that under the ZVPot, advertising may not be indecent (Article 12), i.e. that
which “contains components which are or might be offensive to consumers, readers, listeners, and viewers
or components which go against morals” (Article 12a) If the market inspectorate establishes that a company
is advertising goods in @ manner which is in contravention of Article 12 or Article 12a of the ZVPot, it issues a
temporary decision prohibiting such advertising of goods or services or prohibits the publication of such an
advertisement if it had not yet been published but is about to be (Article 73) and in such a case may (Article
77) penalise the legal person for the offence with a fine of between EUR 3,000 and EUR 40,000. This means
that it would be the Market Inspectorate of the Republic of Slovenia which should, in its authoritative decision-
making, substantiate the term “advertising containing components which are or might be offensive”. (It would
probably not take a similar approach to the aforementioned approach of the Inspectorate of the Republic of
Slovenia for Education and Sport with regard to the term of “organised religious ceremonies” and base its
decision on the opinion of the supermarket chain in question.) In the event of a judicial proceeding, the answer
to this challenge would also be provided by case law.
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The representative of the Islamic Community in the Republic of Slovenia in the Government Council for
Dialogue on Religious Freedom was also repeatedly critical of the Ombudsman. At the 2", and especially at
the 3" session, his casting of doubt on the Ombudsman’s viewpoint concerning circumcision of boys (a topic
already covered by the Ombudsman in the light of children’s rights - in this respect see p 350 of the 2015
Annual Report, p 331 of the 2014 Annual Report, etc.) was not particularly surprising; however, the same cannot
be said about his assertions that their members “feel stigmatised due to the opinion of the Ombudsman with
regard to the processed case, and some have even said they would move and leave Slovenia” and about the
problems concerning the circumcision of boys in Islam in Slovenia even that “this situation is being compared
to events in Srebrenica in 1995”. A testament to the Ombudsman'’s actual attitude towards Muslims can be
found on pp 73 and 74 of last year's report, pp 57-58, 60, 335, and 348 of the 2013 Annual Report, pp 29 and 37-
38 of the 2009 Annual Report, pp 24 and 25 of the 2008 Annual Report, p 26 of the 2007 Annual Report, p 171
of the 2006 Annual Report, pp 3 and 19 of the 2005 Annual Report, pp 5, 9, and 145 of the 2004 Annual Report,
pp 3, 7. and 75-76 of the 2003 Annual Report, p 8 of the 2002 Annual Report, etc. The Ombudsman similarly
reacted to the request of the media to comment on pig's heads and blood being found on the construction site
of the Islamic Centre in Ljubljana by unambiguously condemning actions which show obvious intolerance or
hatred on the basis of religious beliefs, and emphasised that it was important that the perpetrators of such
actions were discovered and that state authorities quickly react to discover and prosecute such actions. With
regard to the aforementioned drawing of parallels with the infamous events in Srebrenica in 1995, it is enough
to reiterate that the representative of the Evangelical Christian Church (who also acts in the capacity of the
elected representative of registered religious communities which do not have directly appointed members in
the Council) spoke up at the session and said that the representative of the Islamic Community in the Republic
of Slovenia went too far with such a comparison, and that regardless of the representative's reasons, he was
personally offended as a Slovenian patriot, as viewpoints expressing potential comparability of the situation in
Slovenia with events in Srebrenica express either a misunderstanding of those events or a misunderstanding
of the situation in Slovenia.

As mentioned before, the Ombudsman is the target of criticism concerning our attitude towards religious
people or communities, which is also expressed by politicians, including those from the elected representative
body with legislative powers. The most prominent case of this kind in 2017 happened on 21 June at the 31%
regular session of the National Assembly of the Republic of Slovenia, where a proposal for the ZVarCP-B
amendment was being discussed under Item 11. One of the deputies, on behalf of the New Slovenia-Christian
Democrats Deputy Group, expressed a very general complaint that the Ombudsman “is not performing its
tasks in accordance with expectations” and added that they never see “information about discrimination with
regard to religious and political beliefs, which is on the rise in Slovenia.” Not only did her statement lack any
kind of concrete data to substantiate the claimed discrimination, but the unfounded nature of this and similar
claims is also evident from concrete facts. Starting with the Ombudsman’s Annual Report for 2013, when
the current Ombudsman took office, we can draw attention to a case in which two petitioners contacted the
Ombudsman because the general manager of Radio Slovenia had failed to respond to their expectations with
regard to the setting up of a religious newsroom (reported in detail on p 30); or the Ombudsman’s processing of
the suspicion of indirect discrimination in determining the price of leasing a burial plot - the petitioner claimed
discriminatory pricing on the basis of religion (pp 57-58). The deputy further tried to enhance her statement
by claiming that they do not see the Ombudsman’s response even when we are dealing with “vandalism and
desecration of religious symbols.” This reproach again has nothing to do with the facts. In this respect, see
the aforementioned response of the Ombudsman concerning the damaged statue of the Mother of Sorrows
and her predecessor’s critical opinion of graffiti. We add that the previous Ombudsman publically condemned
graffiti which expressed unambiguous hatred for Christians ( “Christians - we slaughtered you in 1945 - we will
slaughter you in 2013") and stated her expectations that the police would do all in their power to discover the
perpetrator(s) and that other measures for the implementation of the criminal proceedings would be adopted
(more on pp 38, 347 and 348 of the Annual Report for 2013). The Ombudsman also reacted to the attempted
burning of the Quran (p 381 of the 2015 Annual Report), and so on.

Since we are on the subject of the Ombudsman'’s attitude towards religious people - the Ombudsman responds
to invitations from all the churches and religions in Slovenia if her work obligations allow it. In her first year in
office, she attended the ceremonious laying of the cornerstone of the Islamic Cultural Centre in Ljubljana. She
also responded to the invitation of the President of the Slovenian Conference of Catholic Bishops, who invited
her to attend the Holy Mass for the homeland held at St. Nicholas' Cathedral in Ljubljana on 24 June 2016
marking Statehood Day (on a side note, one of the papers later protested the attendance of state representatives
at church masses, and so such actions by the Ombudsman are also not regarded positively by everyone). Our
report last year (p 73) clearly states that the freedom of expression of religion and religious beliefs and the
convictions of all individuals and members of religious communities must be observed, regardless of whether
this is Christianity, Islam, Judaism, or any other religion. We believe that respect for all religions in Slovenia
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means that a person such as the Ombudsman respectfully responds to invitations from church dignitaries, and
in this way contributes to facilitating intercultural and interreligious dialogue and progress in mutual respect
and understanding.

The Ombudsman wishes to emphasise that the aforementioned criticism of the Ombudsman’s work is
primarily seen as a manifestation of freedom of expression or of pluralism of thought or opinions, which is
required in every democratic society, and is still within constitutionally permissible bounds. However, in the
light of the concrete and undisputable facts, we see them as completely unconvincing and publicly respond to
them also by this report.

The Ombudsman also deals with sensitivity to people expressing their religious beliefs. This is evident from a
short description of the following two cases from 2017

We received a letter drawing our attention to statements made in a newspapet, i.e. “Is Radio Slovenia Afraid of
Religious Content and Music?” published on 19 May 2017 in the readers’ letters segment of the Dnevnik daily.
The petitioner was convinced that the letter constituted “hate speech and expulsion of the religious community
from public life”, which he sees as inadmissible, and expressed his expectation that the Ombudsman would react
and provide her opinion on the matter. In addition to our explanation that the Ombudsman, in consideration
of the ZVarCP, acts only in relation to state and local authorities and holders of public powers, and therefore
does not have the authorisation to intervene with natural or legal persons without public powers or authority
(as was the case with the writer and the medium publishing the letter), we also informed the petitioner that it
was our belief that the content of the letter did not show any evident violation of prohibition of incitement to
discrimination, intolerance, violence and war under Article 63 of the Constitution of the Republic of Slovenia.
We considered it to be an expression of the welcome pluralism of thought or opinions which is required in every
democratic society (the petitioner stressed that “religious content cannot be part of public space, nor a part
of state or local authorities”). As the petitioner also claimed that the letter in question had hurt his “religious
feelings and dignity”, we also pointed out Articles 134 and 179 of the OZ. We do not know whether the petitioner
decided to pursue that option.

In the second case, we were contacted by a person who wanted to know whether the Ombudsman planned to
publically respond to the construction and activity of the mosque in Ljubljana, focusing on the participation
of women in religious ceremonies, the language of religious ceremonies, financing of the construction, and
the role of the mosque as a political centre (his terminology). Again, there was no subject involved against
which the Ombudsman could intervene according to the ZVarCP; however, we provided the petitioner with
explanations which might also be interesting to other members of the public.

With regard to his claim that “women are not allowed to participate in religious ceremonies in the mosque”,
we initially emphasised that the first paragraph of Article 41 of the Constitution ensures freedom of professing
religious and other beliefs in private and public life, while Article 7 stipulates that religious communities can
freely pursue their activities. The Abstract of the Decision of the Constitutional Court of the Republic of Slovenia
No. U-1-92/07 of 15 April 2010 states: “The principle of the freedom of action of religious communities entails
a guarantee of the independence of religious communities in their internal affairs, and is, at the same time,
also an independent constituent element of the human right determined by the first paragraph of Article
4] of the Constitution.” Item 90 of the Decision further states: “Religious association is characterised by the
internal organisation of a religious community. Such internal organisation entails that a religious community
is more than just a collection of individuals. The right to freedom of association presupposes an organised
association of individuals who operate internally by their own rules. The freedom to establish religious
communities thus also implies the right of religious communities to independently and autonomously regulate
their internal affairs concerning their activities and the internal position of their members.” In Item 91, the
Court continues that freedom of conscience is also ensured to religious communities “as the right to freely and
in accordance with their own rules profess religious beliefs and carry out religious practices”. Item 106 further
states that autonomy of religious communities “ensures religious communities in particular the freedom of
establishment, organisation, implementation, the performance of religious rites, and the enactment of other
religious matters. This entails that they may organise themselves freely and decide independently on their
internal structure, composition, internal competence, the functioning of their bodies, the appointment and
duties of their priests and other representatives, the rights and obligations of their adherents related to the
exercise of religion, and on connecting with other organisations or religious communities.” In the light of the
above, the participation of women in religious ceremonies can be seen as related to the exercise of religion
and the rights and obligations of the community’s adherents related to the exercise of religion. It relates to the
religious beliefs of this community, its internal organisation, and the internal position of its members, a matter
in which the broadest autonomy is held by every religious community.
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With regard to the petitioner’s statements on “whether religious ceremonies will be held in Bosnian, even
though Bosnian is not equal to other languages within the EU and Bosnia and Herzegovina is not a EU member
state” we answered that the fundamental rules on the public use of Slovenian as the official language in
the Republic of Slovenia are stipulated by the ZJRS and the fourth paragraph of Article 2 of this Act explicitly
stipulates that this Act does not apply to the language of religious ceremonies and activities. The use of a
specific language in the performance of religious rites and the enactment of other religious matters can also
be regarded as an internal matter of the religious community and its associated autonomy.

The petitioner further asked “how is it possible to construct a religious, cultural, and POLITICAL centre, which
the mosque is, within a democratic political structure when the politics of this political centre clash with
democratic values at a number of points”. We also explained that the individual and collective realisation of
religious freedom, the legal position of churches and other religious communities, their registration, and the
rights of churches and other religious communities and their members was governed by the ZVS. According
to the first paragraph of Article 26 of the ZVS, churches and other religious communities have the right to
construct and maintain facilities and buildings for worship services and other religious ceremonies and
assemblies and have the right to freely access them. The first paragraph of Article 29 of the ZVS stipulates
that registered churches and other religious communities are predominantly financed from donations and
other contributions made by natural and legal persons and from its other assets, as well as from contributions
made by international religious organisations that they belong to. The measures, competent authorities, and
procedures for discovering and preventing money laundering and the financing of terrorism are stipulated by
the ZPPDFT-1. The tasks associated with the prevention and discovery of money laundering and the financing
of terrorism are conducted by the Office for the Prevention of Money Laundering. This means that the religious
community has the right to construct buildings and to be financed from contributions made by international
religious organisations in consideration of the rules and regulations, including those governing the prevention
of the financing of terrorism.

With regard to the questioning of the compliance of Islam with the legal system of the Republic of Slovenia,
it needs to be said that the state, in accordance with the fifth paragraph of Article 2 of the ZVS, must ensure
the unhindered realisation of religious freedom, and the same Act also stipulates the prohibition of church or
other religious community activity in the event of a severe violation of the Constitution and other laws. The
activities of a church or other religious community are prohibited by a court decision, if: its actions seriously
violate the Constitution, or incite national, racial, religious or other inequality, violence or war, or inflame
national, racial, religious or other hatred or impatience or persecution; if its purpose, objectives or manner of
carrying out religious instruction, religious mission, religious rites or some other activity is based on violence
or uses violent forms, threatens life or health, or threatens other rights and freedoms of church members or
members of other religious communities or other people in a manner seriously violating human dignity; and
if it is established that its exclusive activity is achieving lucrative purposes or implementing a lucrative activity.
The procedure for the prohibition of activities of a church or other religious community is initiated by the State
Prosecutor at the administrative court if the prosecutor assesses that reasons are presented.

As is evident from our previous Annual Reports, every year the Ombudsman processes a number of cases
connected with freedom of expression.

This time, so as to illustrate the content of such cases, we start with a description of a case processing a letter
from the SDS Councillor Group focusing on the words of a member of the Zoran Jankovic¢ List and Secretary
General of the Islamic Community in the Republic of Slovenia: “We will of course remember all who were
against it and who voted and hindered the project for the construction of the mosque today.” The sender of
the petition also claimed that it had never before happened “that a representative of a group/community/
religion would threaten those who think differently, saying that the community will remember them, whatever
that means”. The petitioner expressed his expectation that the Ombudsman would provide her views on these
controversial words “from the viewpoint of acceptability and appropriateness”.

The Ombudsman is often called upon to provide her views on various statements or publically condemn certain
opinions. If the Ombudsman agreed to do so, her opinions would be lost in the multitude of other opinions
appearing in daily society. The criteria of response would be lost, as each petitioner believes that their case is
worthy of the Ombudsman’s condemnation. When assessing whether the Ombudsman should react in such
situations, it needs to be considered whether the highlighted cases present the opinions and assessments of
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the social and political situation which are protected in the context of the constitutionally and internationally
protected right to freedom of expression. In this respect, the European Court of Human Rights has repeatedly
emphasised that freedom of expression concerning political discussions must specifically be protected. This
is required by pluralism, without which there is no democratic society. The same court has also reiterated
that freedom of expression does not refer only to information and ideas towards which we are inclined, but
also those which can hurt, shock, or upset individuals or individual groups in society. Of course, freedom of
expression is protected only up to the limits of protection of other human rights and freedoms and the rights
of others.

In the case at hand, as stated by the petitioner himself, the statement “could mean whatever”. Mainly for this
reason, and due to the fact that this was a political session, it did not seem that, in this situation, standards of
freedom of expression had been violated.

It needs to be added that the Ombudsman has repeatedly expressed her conviction on the importance
of self-regulating mechanisms in the area of ethics of public discourse. In this respect, we have already
recommended that deputies and other politicians adopt a code of ethics and form a tribunal to respond to
such cases of speech in politics (see p 74 of last year's Annual Report). We are unaware of whether this has
happened.

Expressions of intolerance due to ten unaccompanied minors in a town of several tens of thousands of
people

In 2017, the Ombudsman paid several visits to Nova Gorica Student House which the Government of the
Republic of Slovenia, by Decision No. 21400-6/2016/8 of 28 July 2016, selected as one of the two public student
houses to “provide appropriate accommodation” to unaccompanied minors (hereinafter minors) “who reside
illegally in the Republic of Slovenia or hold the status of an applicant for international protection or the status
of a person enjoying international protection” for the period from 1 August 2016 to 31 July 2017, in the form of a
pilot project. On these occasions, we also conducted interviews with the minors staying in the student house.
During one such visit, some of them were distraught over expressions of intolerance seen across the town,
e.g. “Refugees not welcome” and “Fuck Islam”. When we took a walk around the city ourselves, we came
across numerous messages of this kind on public surfaces, municipal and traffic infrastructure, and public
lighting on the way from the student house to the famous Borov gozdicek city park of Nova Gorica, a fact
which has been correspondingly documented. The minors also told us that they had repeatedly removed such
messages themselves. The Ombudsman reiterates that the Republic of Slovenia is a signatory of the Refugee
Convention and the Protocol Relating to the Status of Refugees (Official Gazette of the Federal People's
Republic of Yugoslavia, IT No. 7/60, Official Gazette of the Socialist Federal Republic of Yugoslavia, No. 15/67,
Official Gazette of the Republic of Slovenia, No. 35/92, IT, No. 9/92 - hereinafter the Geneva Conventions).
Furthermore, under Article 63 of the Constitution of the Republic of Slovenia, any incitement to violence or
war, to national, racial, religious, or other discrimination and the inflaming of national, racial, religious, or
other hatred and intolerance are unconstitutional. The Ombudsman believes that due to this fact alone, it
cannot be acceptable for any holder of public powers or authorisation in any territory under its jurisdiction
to tolerate messages such as the ones presented in this report. On the basis of Article 7 of the ZVarCP, we
recommended that the mayor of the Municipality of Nova Gorica do everything within his power to have the
documented messages in Nova Gorica removed as soon as possible (some of these messages are presented
below as an example:

- REFUGEES NOT WELCOME - which, among others, is in clear contradiction of the commitments under the
Geneva Conventions

- ISLAMISTS NOT WELCOME, which, in a municipality with approximately 32,000 inhabitants, and with most of
the time only six or seven, but never more than ten, minors in a student house, can implicitly communicate
to members of this vulnerable and small category that this environment equates their identity with Islamic
militancy or fundamentalism

- FUCK ISLAM, a vulgar expression of religious intolerance.
The response to the Ombudsman’s recommendation was praiseworthy. The Municipality of Nova Gorica
immediately reacted and came to an agreement with the holder of the concession for the upkeep of public

surfaces that its employees, following an additional order, would remove the stickers and messages expressing
intolerance. We saw that this had been implemented the next time that we visited the city.
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Are inspection services which monitor the enforcement of the right to correction lacking?

In one of the processed cases, the petitioner focused on the lack of action from the Culture and Media
Inspectorate of the Republic of Slovenia (the IRSKM) with regard to his report against a newspaper company
which failed to print his correction and did not reject his publication in accordance with the provisions of the
ninth paragraph of Article 27 of the ZMed. In this respect, the Ombudsman addressed two enquiries to the
IRSKM.

In the first enquiry, we emphasised that we were not convinced by the IRSKM's explanation as to why inspection
supervision was not commenced on the basis of the petitioner's report. The ninth paragraph of Article 27 of
the ZMed stipulates: “If the editor-in-chief rejects the publication of the correction, such a decision must be
justified in writing. The explanation must clearly and unambiguously say which statements in the corrections
gave rise to such a rejection.” We believe the refusal to publish the correction which the petitioner received
from the newspaper could be in contradiction with this provision as 1) it was not provided by the editor-in-chief,
but by his deputy; 2) the decision on rejection is not clearly and unambiguously explained; 3) the explanation
does not clearly and unambiguously state the reason for the rejection under Article 31 of the ZMed; and 4) the
explanation does not include the statements which gave rise to this rejection. The official note attached to
the notification sent to the petitioner on the decision of the Inspectorate also did not show that the inspector
had provided his opinion on the circumstances; we therefore asked him to do so. The Inspectorate also stated
in the official note that “assessing whether the editor-in-chief’s reasons for refusal were justified was not
the responsibility of the Inspectorate, as this would mean that the Inspectorate assesses or establishes the
existence or non-existence of the right to correction or reply in the case at hand, which is in the exclusive
jurisdiction of the court and is established in a court proceeding as indicated by the provisions of Article 33 of
the ZMed."” We were further interested in the regulation on which the Inspectorate based this statement, as the
provision of Article 148a of the ZMed (A fine of EUR 2,100 to EUR 62,600 shall be imposed on a publisher if the
editor-in-chief fails to publish the correction received within the specified deadline or refuse it in accordance
with the provisions of this Act (Articles 27 and 31)) explicitly states that jurisdiction refers to all provisions of
Articles 27 and 31.

The IRSKM responded to the Ombudsman’s questions by referencing Article 4 of the ZIN, which grants
inspectors independence in the performance of inspection duties. The Inspectorate explained that, in the light
of this independence, an inspection procedure was managed but not started in the present case. With regard to
this decision, it again referenced the explanation from the official note which was attached to the notification
sent to the petitioner about the decision of the Inspectorate, but failed to provide answers to four of the
Ombudsman’s questions. In its answer to the Ombudsman, the Inspectorate also said: “As explained in the
official note, the Inspectorate does not decide on whether the reasons for refusal are justified, as this would,
in contradiction of Article 6 of the ZMed, encroach upon the programme of the medium and its freedom of
expression, and the autonomy in creating programme concepts on which media activity is based.”

In our second enquiry, we agreed with the IRSKM that inspectors were independent in their work; however,
we alerted it to the fact that their independence was related to the context of their powers (Article 4 of the
ZIN), while they are also bound by the law when performing their duties, concretely by the ZIN (as stipulated
by Article 1 of the ZIN), by specific laws (as stipulated by the first paragraph of Article 3 of the ZIN), and by the
ZUP as stipulated by the second paragraph of Article 3 of the ZIN. An important principle deriving from the ZUP
(Article 6), and also applying to inspectors, is the principle of legality, which means that the administrative body
decides on administrative matters according to statute, executive regulations, local community regulations,
and general acts adopted by statutory authorities. A similar principle is also evident from the second paragraph
of Article 120 of the Constitution: “Administrative authorities perform their work independently within the
framework and on the basis of the Constitution and the law.” We emphasised that with the provision contained
in Article 148a, the legislator clearly and unambiguously authorised inspectors to implement control over the
enforcement of the right to correction, and, explicitly, also in control over the implementation of all provisions
of Articles 27 and 31 of the ZMed. With this provision, the legislator had already weighed the freedom under
Article 39 and the right under Article 40 of the Constitution, and it is therefore unacceptable and in conflict
with the principle of legality for the IRSKM to state that it does not perform individual authorisations and
duties stipulated by Article 148a of the ZMed, as it believes that its actions would encroach upon the freedom
of expression and autonomy of the media.

We again recommended that the IRSKM provide its views, in accordance with its powers, on the highlighted

four irregularities concerning the refusal of the petitioner’s correction. We were further interested in how many
reports on a violation of the right to correction in the media the IRSKM had received in 2016 and 2017, how many

82



inspection procedures had been started on this basis, what the findings had been, and how many fines had
been imposed on the basis of Article 148a of the ZMed.

The Inspectorate again failed to provide clear answers on the four alleged irregularities concerning the refusal
of the petitioner’s correction. In this respect, it referred to its previous answers. The IRSKM also said that in
2016 and 2017 a total of 19 reports on an alleged violation of the right to correction and reply had been received.
By the end of January 2018, no inspection procedures had been commenced on the basis of these reports, as,
with the exception of the report by the petitioner, no report had even been processed. The Inspectorate said
that this was due to staff shortages and the massive number of reports requiring priority treatment.

The IRSKM 2015 Annual Report also shows the poor practice of the Inspectorate in this area. The Report states
that in 2015 “individual reports were processed with regard to the right to correction and reply in the media”
but no inspection procedures had been started. Page 17 of this report also shows that the IRSKM is striving to
have its powers, which are granted to it under Article 148a of the ZMed, annulled, so that “encroachments upon
rights which happen through the media will be under the exclusive jurisdiction of the courts”.

The IRSKM's performance of tasks concerning the supervision of the enforcement of the right to correction
is very poor and raises doubt as to the legality of its actions in this area. Its processing of the case at hand also
shows that the Inspectorate tried to close the petitioner's report as soon as possible, without even assessing
whether the refusal of the publication of the correction even contained all the components which are stipulated
by the ninth paragraph of Article 27 of the ZMed. The Inspectorate failed to do so even after receiving the
Ombudsman’s recommendation, a fact which we are especially critical of. The fact that an inspector fails to
provide their views on an alleged violation and interprets their authority so that they reduce the powers
granted by the law, cannot be part of the inspector's independence under Article 4 of the ZIN to which the
Inspectorate is referring. Such actions are more the result of their autocracy or arbitrariness. (1.2-28/2017).

In this section, we must first draw attention to p 79 of last year's report, focusing on the processing of a
case concerning the organisation of a public assembly in a public area without the consent of the owner. We
highlighted the fact that the Ombudsman had sent her opinion to the Municipality of Celje that the Ordinance
on the Public Use of Public Areas in the Municipality of Celje was not harmonised with the third paragraph of
Article 14 of the ZJZ, which stipulates that the consent of the owner or manager of the land or building is not
required if an assembly is organised on public land which is characterised as a constructed public amenity, and
which is intended for people to gather and for the land to be freely used; the implementation of the assembly
was not in conflict with the purpose of this land and so this consequently constitutes a violation of the right
to assembly and association referred to in Article 42 of the Constitution. The Municipality responded with a
commitment to propose the disputed Ordinance to be amended at the next session, which would harmonise it
with the provisions of the ZJZ. In this respect, we can report that the Town Council of the Municipality of Celje,
at its 17t regular session held on 7 February 2017, adopted the Ordinance Amending the Ordinance on the
Public Use of Public Areas, which eliminated the violation (1.3-8/2016).

Discriminatory provision of the Articles of Association of an association

In this section, we also want to report a case which examined the discriminatory provision of the Articles of
Association of an association. We were contacted by a petitioner who claimed that Ljubljana Administrative
Unit (AU) was violating the principle of equal opportunity by allowing the entry of amendments to the main
document of the Association of Cycling Commissaires of Slovenia (the DKSS) in the Register of Associations
to enforce an age limit for awarding a commissaire’s licence to commissaires over the age of 70 (amendment
of Article 10 of the Articles of Association of the DKSS). The petitioner corroborated his statements with the
opinion of the Advocate of the Principle of Equality, which also states that the case at hand represents a
“suspicion of the violation of the right to equal treatment in accessing a specific type of work or with regard to
work.”

After studying the decision by the Ljubljana AU allowing the entry of the amendment into the Register, the
Ombudsman decided to recommend that the Ministry of the Interior assess whether it could be annulled
by supervisory right, as it clearly violated a material rule. We believe that the provision of Article 10 of the
main document of the DKSS constitutes discrimination on the basis of age and is therefore in contradiction
of the legal system of the Republic of Slovenia, i.e. with the provision of the second paragraph of Article 4
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of the ZVarD. We believe that the AU should have warned the DKSS of this fact during the procedure for the
registration of the amendment, and set a deadline by which itshould have harmonised the main document
with the provisions of protection against discrimination.

We argued that, in the disputed decision, the AU did not even mention the legal groundwork regulating the
protection against discrimination (the ZVarD and Article 14 of the Constitution), even though it was alerted to
it, at least by the opinion of the Advocate of the Principle of Equality; that with regard to the assessment of
the compliance of the main document with the ZDru-1 and the legal system of the Republic of Slovenia, the
AU obviously believes an administrative body cannot make such an assessment of the “rules of operations of
an association”, even though insufficient legal grounds exist for such a viewpoint; and that in the disputed
decision, the AU wrongly established that “all members of the association, in consideration of their diversity
(depending on their interest or ability and the established rules) have an equal opportunity of participating
in the association’s activities”, as the provision of Article 10 of the main document of the DKSS unmistakably
indicates that association members over the age of 70 cannot be awarded a commissaire's licence and the
possibilities of their participation depend on their age, which represents direct discrimination on the basis of
age (the first paragraph of Article 6 of the ZVarD). An additional argument that the rules on the age limitation
for commissaires are a form of discrimination can be found in two comparable decisions which relate to the
activities of referees, i.e. the decision of the Belgian Labour Court No. A.R. 62733/03 of 2 December 2005
and the decision of the International Federation of Association Football (FIFA) of 31 July 2015 to cancel the
previously valid age limit of 45 years for international football referees (both cases refer to football referees;
however, their tasks or physical fitness are not less demanding, on the contrary, commissaires perform their
work on a motorcycle or in a car (as the co-driver) or standing at the finish line. The Ombudsman therefore
believes that limitations for the work of commissaires should not be based on age but on the person’s psycho-
physical capacity, as this is the only objective criterion which can represent a significant or decisive vocational
requirement (second paragraph of Article 13 of the ZVarD).

The MNZ did not follow our recommendation, stating that there were no reasons for annulling the AU's disputed
decision by supervisory right. The Ministry further explained that they have studied the main document of the
DKSS and established that commissaire’s licences are not awarded by the DKSS but by the Slovenian Cycling
Federation. The Ministry therefore believes that the conditions which an individual must meet in order to
be awarded a commissaire’s licence should be stipulated by the Slovenian Cycling Federation and not the
DKSS, which could merely summarise such conditions, including them in its main document, but not stipulate
them, as this would interfere with an area outside the Association’s jurisdiction. It further believes that the
potential discriminatory nature of the conditions for being awarded a commissaire's licence must be disputed
in the document which directly stipulates these conditions (e.g. the Rules and Regulations of the Slovenian
Cycling Federation, if they exist). However, in this respect, we need to emphasise that in the case at hand,
the Ombudsman highlighted the disputed actions of the AU which failed to verify the compliance of the
amendment to the main document of the DKSS with protection against discrimination. We did not focus
on the procedure of awarding the commissaire’s licence (with regard to this procedure, the petitioner said
that the licence can only be obtained with the consent of the DKSS, which means that for him the provision
of Article 10 of the main document actually represents an obstacle in the procedure of being awarded a
commissaire’s licence.

In addition to referencing the authority of the Slovenian Cycling Federation for awarding commissaire’s licences,
the MNZ also assessed the disputed amendment to the main document of the DKSS, in case, as stated by the
Ministry, “the stated conditions or the age limitation for commissaires are actually stipulated only by Article
10 of the main document of the Association of Cycling Commissaires”. It assessed that the amendment was
not in contradiction of the principle of equality and based its decision on the principle of independence of
associations, the rules of the International Cycling Union and equality of DKSS members over the age of 70.
The Ombudsman was not convinced by these reasons, as every association, even if it is in principle a voluntary
one, must have a main document which is in line with the ZDru-1 and the legal system of the Republic of
Slovenia (Article 4 of the ZDru-1). Protection against discrimination, which encompasses the prohibition of
undue unequal treatment of members of an association on the basis of their age (the second paragraph of
Article 4 of the ZVarD), a prohibition relevant to this case, is an important part of the legal system of the
Republic of Slovenia which the AU, when establishing compliance of the main document of the DKSS with
the legal system, should not have overlooked. In its response to the Ombudsman'’s recommendation, the MNZ
unfortunately did not provide its viewpoints on the claimed discrimination and the extent of protection against
discrimination - the Ministry's explanation of the decision does not even mention Article 14 of the Constitution
and the ZvarD. Exemptions from the prohibition of direct discrimination are stipulated in Article 13 of the
ZVarD; however, in its response, the Ministry also did not state any circumstances surrounding the concrete
cases which would justify an exemption from the prohibition of discrimination. Protection from discrimination
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cannot be excluded on the basis of a general provision on the independence of association or on the basis
of international associations or the fact that “members of the Association of Cycling Commissaires of Slovenia
over the age of 70 have all the rights of membership except being awarded a commissaire’s licence from the
Slovenian Cycling Federation.”

The Ombudsman therefore firmly advocates the viewpoint that the Articles of Association of the DKSS, due
to the provision of Article 10, which represents discrimination of people over the age of 70 when accessing a
specific type of work, is in contravention with the provision of Article 4 of the Zdru-1. We recommended that
the petitioner considered whether, despite the disputed provision of the Articles of Association of the DKSS, he
could nevertheless file a request for being granted a commissaire’s licence, as in this way, if he is refused or his
request not examined, he would have internal possibilities of filing a complaint (Article 14 of the ZDru-1), and
later also the possibility of judicial protection, including from discrimination (1.3-2/2017).

In last year's Annual Report (p 82), the Ombudsman provided the recommendation that voting legislation
should be amended so that people who have been unforeseeably deprived of their liberty less than ten days
prior to election day, or who have been admitted for treatment to a hospital or care in a social care institution
(e.g. remand prisoners, people being treated in departments of a psychiatric hospital under special supervision,
etc.) can have the effective exercise of their voting rights enabled. The Ministry of Public Administration (the
MJU) responded to the recommendation in the Government's Response Report to the 22" Regular Annual
Report of the Ombudsman (No. 07002-1/2017/25 of 27 July 2017, p 69), explaining that the Government had
adopted a proposal for a ZVDZ amendment (EVA 2009-3111-0027) already, in 2011, which included the required
solution under which the election commission would visit a voter, who, on the day of election, was detained
by the police, had been deprived of their liberty on the basis of a court decision, or was in prison, a hospital or
in a social care institution, provided that the voter was admitted to these premises following the deadline by
which voting by mail from Slovenia can be requested. The same solution was also proposed by the draft ZVDZ
amendment from 2015 (EPA 483-VIl), which was submitted for legislative procedure by National Assembly
deputies; however, the legislative procedure for both proposed amendments, i.e. from 2011 (at the 29t session
of 16 June 2011) and 2015 (at the 25% session of 15 December 2016) was unsuccessful. We also reported (p 83 of
last year's Annual Report) on the MJU’s expectations that the required amendment would be adopted in 2016;
however, nothing happened after its discussion in the National Assembly. The ZVDZ-C amendment was adopted
in 2017 (EPA 1806-VI1); however, its primary intent was to implement two decisions of the Constitutional Court
of the Republic of Slovenia (No. U-1-156/11-29 of 10 April 2014 and No. U-1-7/07-22 of 7 June 2007) and as such
did not address the issue highlighted by the Ombudsman.

In its response to the Ombudsman's recommendation, the MJU concluded that if a ZVDZ amendment was
prepared, they would try to eliminate the legal vacuum which had been highlighted by the Ombudsman.
The Ombudsman believes that such a response by the state to a recognised deficiency cannot be deemed
sufficient or acceptable. It has been more than half a decade since the first attempts were made to rectify this
problem and, if matters continue, it will soon be almost a decade talking about a situation which is completely
inadmissible for a legal state. The Ombudsman reiterates that this represents an encroachment upon the active
right to vote without appropriate legal grounds - even though a person has not been stripped of their right
to vote, they cannot vote, and the reason for this violation is systemic. The Ombudsman still holds the same
viewpoint that election legislation should provide these people with effective enforcement of their right to
vote and that amendments to election legislation are urgently required. The Ombudsman therefore repeats
its recommendation to the authorities to do everything in their power to ensure that these amendments are
adopted as soon as possible.

In its 2016 Annual Report, the Ombudsman wrote about the violation of petitioners’ rights to participation in
the management of public affairs stipulated by Article 44 of the Constitution, with regard to the convening
of working bodies of the Municipal Council (case numbers 1.5-1/2016 and 1.5-3/2016). A similar case was
examined in 2017. The Ombudsman was contacted by the president of the Statutory and Legal Committee of
the Municipal Council of the Municipality of Kostanjevica na Krki, stating that he wished to convene a meeting
and had referred to the municipality twice to assist him with the convocation, but the municipality had failed
to respond.

The municipality’s explanation to the Ombudsman’s enquiry stated that this was a case of a Municipal Councillor
bending his powers and jurisdiction and consequently unjustified use of public funds. The proposed item on
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the agenda was pointless with regard to the date of the convocation of the meeting, as in accordance with the
provisions of the Rules of Procedure of the Municipal Council of the Municipality of Kostanjevica na Krki, the
petitioner should have submitted the budget proposals for 2017 and 2018 eleven days earlier. The municipality
further added that the petitioner convened up to three meetings a day at 30 minutes’ notice, and attached
the record of meetings of the Municipal Council attesting to the petitioner's inactivity in the Municipal Council.

The Ombudsman reacted by repeating its viewpoints from the aforementioned cases of last year, i.e. that the
first paragraph of Article 62 of these Rules of Procedure clearly stipulates that the meetings of the working
body are convened by its president, and that neither these Rules of Procedure nor any statutes or legislation
provide legal grounds which would grant the municipal administration or its director or the mayor the power
to refuse a convocation of a meeting of a working body proposed by the said body's president.

With regard to the municipality’s claims that in the present case the Municipal Councillor was abusing his
authority and powers, we could only confirm that in the enforcement of any right (at least theoretically) its
abuse is possible, and alerted them to individual standpoints concerning the concept of the abuse of rights as
arising from case law (e.g. the decision of the Constitutional Court of the Republic of Slovenia No. U-1-85/16,
Up-398/16; or the decision of the Information Commissioner No. 090-117/2012/3 of 20 June 2012). However,
we believe that in the case at hand, no circumstances were (yet) evident which would indicate an abuse of
rights. The highlighted lack of cooperation of the petitioner at Municipal Council meetings could indicate a
stance taken by the petitioner, but could not be considered sufficient proof of using the right to participation in
the management of public affairs contrary to its purpose. The same applies to convening several sessions on
the same day. The proposed agenda of this Committee of the Municipal Council also did not indicate, as the
municipality stated in its letter, that the purpose of the proposed agenda item was to discuss the amendments
to the 2017-2018 budget proposal, but a discussion concerning the rejection of resolutions provided by the
petitioner at the 12th regular session of the Municipal Council and the related interpretation of the Rules of
Procedure.

In light of the above, we assessed that the actions of the Municipality of Kostanjevica na Krki constituted a
violation of the petitioner’s right to participation in the management of public affairs under Article 44 of the
Constitution, and recommended that the municipality invites the petitioner in writing to propose a new date
for the meeting of the Statutory and Legal Committee, and that in this respect, the director of municipal
administration should provide the necessary assistance in accordance with the second paragraph of Article 53
of the Rules of Procedure of the Municipal Council of the Municipality of Kostanjevica na Krki. The Municipality
finally considered the Ombudsman'’s recommendation (1.5-1/2017).

In the specific area of personal data protection, the Ombudsman (in accordance with the first paragraph of
Article 59 of the ZVOP-1) can perform its tasks and duties only in relation to state and local authorities and
holders of public powers, and in accordance with the (ZVarCP). Due to the latter, the ,ancillary nature of the
Ombudsman’s interventions again prevails. Even though the processing of such cases can often end with
explanations about as yet unused legal remedies which the system offers for the administrative or judicial
protection of the relevant rights, every year the Ombudsman’s other cases from this area show that our office
is itself an important guarantee which manages to significantly contribute to ensuring the protection of
personal data in this country. The provision that “the Ombudsman shall report in her Annual Report to the
National Assembly on the conclusions, proposals and recommendations, and on the situation in the area of
personal data protection” (Article 60), which was already included in the original text of the ZVOP-1, does not
seem any less current now than it was in 2004, when the legislator explicitly included the Ombudsman (as the
first one) in the chapter on cooperation and external supervision in the area of personal data protection.

With regard to what we experienced in 2017, the Ombudsman can say that two new circumstances have raised
a lot of concern, i.e. the adoption of the ZNPPol-A amendment (as such), and the entry into force of Regulation
(EU) 2015/847 of the European Parliament and of the Council of 20 May 2015 and the associated practices of
banks and post offices.

The Ombudsman believes that, with regard to the possibility of data processing, the new police legislation

is, at least in some aspects, in contravention of constitutional and convention standards on the protection
of privacy.
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At its session of 17 February 2017, the National Assembly of the Republic of Slovenia adopted the Act Amending
the Police Tasks and Powers Act (ZNPPol-A), which was also published in the Official Gazette of the Republic
of Slovenia, No. 10 of 27 February 2017. The Ombudsman also provided comments to the amendment before
the end of inter-ministerial coordination (in this respect see Section 2.5.4, Police Tasks and Powers Act, on
p 189 of the Annual Report of the Ombudsman for 2015) and drew attention to the comments provided by
the Information Commissioner. The Ombudsman also proposed that a stand be taken with regard to these
comments and that they be considered in the drafting of the Act. The Legislative and Legal Service of the
National Assembly of the Republic of Slovenia was also critical of numerous aspects during the legislative
procedure (in this respect see Opinion No. 210-01/16-17 of 12 January 2017 (EPA: 1567 - VII) and the Ombudsman
received an appeal from the Group for the Safety of Citizens (which describes itself as “a civil society initiative
wanting to protect citizens from the consequences of repressive laws adopted by the Government”) to challenge
this Act before the Constitutional Court, and a proposal by the Information Commissioner to consider filing a
request for the review of constitutionality.

We studied the regulation enforced by the ZNPPol-A in detail. We also considered the viewpoints expressed
by the European Court of Human Rights that greater attention must be paid to respecting private life when
handling new communication technologies which enable the storage and reproduction of personal data,
and that the development of surveillance methods using the latest technologies must be simultaneous with
the development of legal safeguards; and by the Constitutional Court of the Republic of Slovenia that the
legislator, when dealing with personal data processing for police operations, must carefully study the weight
of the measure which encroaches upon the sensitive area of privacy without the consent of the individual. We
finally decided to file a request for a review of constitutionality in accordance with Article 23a of the ZUstS.
We decided to challenge the ZNPPol in three main directions: with regard to the optical recognition of vehicle
registration numbers, the use of unmanned aerial vehicles (UAV), and data on airline passengers.

In accordance with Article 41 of the ZNPPol-A, a new, fourth paragraph, was added after the third paragraph
of Article 113 of the ZNPPol, i.e.: “So as to establish the conditions of participation of the driver and the vehicle
in road transport and to search for people and objects, police officers may use technical devices in or on
police vehicles for the optical recognition of vehicle registration numbers. These technical devices must be
used in a manner which does not allow mass surveillance or facial recognition.” Technical devices for optical
recognition of vehicle registration numbers take a picture of the licence plate, its markings are submitted for
optical recognition, and the recognised combination is compared to the data in the selected database. The
system can alert a potential match of parameters (i.e. that the markings from the photographed licence plate
match the ones from the chosen databases). Technology allows immediate implementation of this process.
The Ombudsman believes that the highlighted fourth paragraph of Article 113 of the ZNPPol excessively
encroaches upon the right under Article 38 of the Constitution, as the benefits of the pursued objective are
not proportionate to the multiplicity of encroachments upon this human right which can actually occur in
the implementation of surveillance allowed by this technology. This means that it enables mass surveillance
to the police without indicating acceptable legitimate benefits to society. The crux of the matter is the use of
this efficient technology which the police will be allowed to use in or on all police vehicles. The highlighted
paragraph does stipulate that mass surveillance will not be enabled by these technical resources for optical
recognition of vehicle registration numbers; however, the term ‘mass surveillance' is not defined. The law
therefore does not clarify what it actually prohibits, and it is in the domain of the police to assess when and how
to limit itself in the use of tools for the optical recognition of vehicle registration numbers, so that its activity
does not become what it itself deems to be ‘mass surveillance'. Furthermore, the Ombudsman believes that
the current 22" indent of the first paragraph of Article 128 of the ZNPPol also excessively interferes with the
right under Article 38 of the Constitution - the currently stipulated seven days of retaining the data collected
in the manner described above (i.e. in relation to all registered vehicles while using these technical resources)
does not meet the demand for proportionality with the benefits of such invasion of privacy. This is how long the
date, time, and place of the creation of the data, the photo of the licence plate, and the licence plate markings
will be stored for every registered vehicle (Item 32 of Article 125), regardless of whether there is a subjective
connection with the pursued objective of using this technology. Generally, no such connection will exist, as
the large majority of drivers and vehicles meet the conditions for participating in road traffic and will not be
relevant to the search for people or objects.

Article 42 of the ZNPPol-A added a new Article, Article 114a (method of using technical resources when collecting
data for the performance of police tasks) to the ZNPPol. Under this Article, technical resources which are used
by the police on the basis of this or any other Act for reasons of performance of police tasks, can be “used
directly or from a vehicle, vessel, aircraft (including unmanned), building or other facilities” and the police
may also use unmanned aerial vehicles for “proving criminal and minor offences and identifying offenders or
perpetrators (the first paragraph of Article 113 of this Act)”. In consideration of the possibilities offered by the
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use of UAV, the Ombudsman believes that the law allows the invasion of the constitutional right to privacy,
defining it in such a general manner that the constitutional demand for proportionality with benefits can no
longer be met. Each use of an UAV will allow the possibility of claiming that it refers to proving a criminal or
minor offence. It needs to be mentioned that the police start their investigation when there are reasons for
suspecting that a criminal offence has been committed for which the perpetrator is prosecuted ex officio, and
that these are conventional police powers which the police can execute directly on the basis of Article 33 of the
ZNPPol without a court order. It is therefore not difficult to imagine that the use of UAV could (too) easily turn
into an invasion of privacy of a person who is of operational interest to the police for whatever reason, including
all others present in the area covered by this technology at the time.

On the basis of the newly added Article 112a of the ZNPPol (Article 40 of the ZNPPol-A), the police can also
collect “data on passengers on all commercial, scheduled or unscheduled flights of air carriers performing
their activity from third countries or from EU member states in the territory of the Republic of Slovenia and vice
versa, or with a stop in the territory of the Republic of Slovenia”. With regard to using passenger name records
(PNR), we can summarise that the police have the possibility of collecting passenger data from air carriers
which receive these data from passengers when making a reservation or buying a ticket. These data should be
used for ‘strategic and operational assessment of risk posed by individuals involved in criminal activities'. As
evident from the text of the Act, data can be collected for all passengers on all commercial, scheduled, and
unscheduled flights (it needs to be highlighted that Article 58 of the ZNPPol-A stipulates that the provision
of the new Article 112a, in the part which stipulates that the collection of data under Items 30 and 31 of the
second paragraph of Article 123, for scheduled and unscheduled flights of air carriers performing their activity
from EU member states in the territory of the Republic of Slovenia and vice versa, or with a stop in the territory
of the Republic of Slovenia, shall begin to be applied one year after the entry into force of this Act, and the
collection of these data from flights of air carriers performing their activity from third countries in the territory
of the Republic of Slovenia and vice versa, or with a stop in the territory of the Republic of Slovenia, shall begin
to be applied six months after the entry into force of this Act). The Ombudsman sees this regulation to be in
contravention of the Constitution in several aspects.

The Ombudsman believes that the data which may be processed in police records of passengers from the
database of a computer reservation system under Item 31 of Article 125 of the ZNPPol do not meet the conditions
stipulated in Article 38 of the Constitution on the definition of which data may be collected and processed.
More specifically, these are ‘frequent flier data’ and ‘potential other special characteristics associated with
the passenger’s flight'. The possible meaning is too broad (and in this respect we also need to point out the
similar viewpoint of the Court of Justice of the EU in its recent Opinion No. 1/15 of 26 July 2017 on the Draft
Agreement between Canada and the European Union on the Transfer of Passenger Name Record Data from the
European Union to Canada). The Ombudsman further believes that the inconsistencies with the Constitution
derive from the catalogue of ‘terrorist offences and other serious criminal offences’ from the eighth paragraph
of Article 112a for the purposes of whose prevention, detection, and investigation the police is allowed to
collect and process data. In this respect, legislative documents explained that this was a list of severe criminal
offences which represent a serious threat to public, national or international safety. However, the Ombudsman
believes that this catalogue of criminal offences cannot be limited only to the collection and processing of
data which are objectively comparable to the purposes of detection, investigation, and prosecution of ‘terrorist
offences and other serious criminal offences’, as this list also includes criminal offences such as the violation
of the principle of equality under Article 131 of the KZ-1, which is, in its main form, punishable by a fine or
imprisonment of up to one year. With regard to data processing, we need to emphasise that the amendment
to the previously valid Article 128 of the ZNPPol (Article 49 of the ZNPPol-A) has resulted in a regulation under
which the data in the aforementioned police records (i.e. records under Items 30 and 31 of Article 123) are kept
for “nine months after obtaining them” and after this deadline has expired, they are blocked but further “kept
for 21 months” (other in reference to the first paragraph of Article 129 of the ZNPPol).

As mentioned before, these data will ‘serve for the strategic and operational assessment of the risk posed by
individuals involved in criminal activities’ and will be automatically checked (a match will be searched for using
the assessment criteria of the police or ‘prescribed measures' from police databases or ‘specific operational
information’). Even if the processing of all this passenger information is allowed in the name of the fight
against ‘terrorist offences and other serious criminal offences’, this can be acceptable only up to the point
of these passengers entering the country. The Ombudsman believes that the situation changes drastically
once these people, after being checked ‘under precaution’, have been allowed access to the territory of the
country. Any further processing of these data would fulfil the constitutional principle of proportionality only if
it were proven, with tangible facts, that such passenger data could actually contribute to the implementation
of the objective of the fight against terrorist offences and other serious international criminal offences (in this
respect, we again point out the recent Opinion of the Court of Justice of the EU, No. 1/15, of 26 July 2017). All
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of this applies even more strongly once these people leave the country, which will mostly happen before the
expiry of the deadline for storing the obtained data.

In its request for the review of constitutionality, the Ombudsman also recommended that the Constitutional
Court processes this case as a priority, and that the implementation of the relevant segments of Articles 112a,
113, and 114a be stayed until the final decision, and, if it decides that the challenged regulation was not in
accordance with the Constitution, the challenged Articles should be annulled.

The Ombudsman was also contacted by a petitioner who claimed that he had not received an answer to a
petition which he had addressed to the Governn]ent of the Republic of Slovenia (the Government) and the
Ministry of Education, Science and Sport (the MIZS).

Our enquiries showed that the petitioner received a substantive answer to his petition from the competent
ministry almost six months after filing the petition. In order to receive an answer from the MIZS, the petitioner,
the Ombudsman, the Government, and even the administrative inspectorate had to intervene several times.
The Ombudsman found that the content of the answer which the petitioner finally received (also through our
intervention), did not even partially justify its lengthy preparation. The Ombudsman therefore found that the
MIZS's actions represented a violation of the petitioner's right to petition.

In the processed case, we were also critical of the Government's actions. While the Government acted in
accordance with its commitment, which was presented in detail on p 39 of our 2015 Annual Report (the letter
by which the resolution of the petition was turned over to the MIZS and the Ministry of Culture was also sent
to the petitioner for information, while it also gave a deadline by which it expected the ministries to respond),
it has been shown as a major deficiency that it did not monitor whether the ministries had actually fulfilled
the assigned task. The Ombudsman cannot find convincing reasons for the potential standpoint that the
Government, simply by forwarding the letter to be resolved to the competent ministry and informing the
petitioner of this fact, fulfils its obligation under Article 45 of the Constitution to provide its standpoint as
the addressee of the petition.

Using teleological reasoning, the Ombudsman recognises the meaning of the provision of the first paragraph
of Article 7a of the Rules of Procedure of the Government of the Republic of Slovenia (hereinafter the Rules),
which stipulates that the competent ministry must also provide the answer to any unauthorised proposer
for information to the Secretary-General, in this case monitoring and supervising the course of action with
regard to answering the proposer’s petitions or letters. Any other explanation of this standard questions the
rationale behind its use. The Ombudsman also believes that the Government'’s obligation to follow the course
of answering petitions or letters by proposers originates in the principle of good administration (and the basis
for this is also provided by the provision of the first paragraph of Article 7a of the Rules). (1.0-2/2017).

In another case, the Ombudsman was contacted by the President of the Association of Sinti of Slovenia ( a
Roma group of people of Central Europe) with regard to the “issues of the Sinti population in the Municipality
of Jesenice”. He also submitted a letter addressed to the mayor concerning the ‘Setting up of a special working
body for monitoring the situation of the Roma community’, which was, in terms of content, a reasoned petition
for the “setting up of a special working body for monitoring the situation of the Roma community in the context
of the Municipality of Jesenice”. In this respect, the petitioner also attached the mayor's answer entitled ‘Answer
to the Petition’ which, in addition to expressing thanks for receiving it, also (and only) stated that it would “be
kept on record and the proposed committee established if necessary”. The petitioner labelled the mayor’s
response as lacking in content, a fact with which we agreed.

Article 45 of the Constitution stipulates the right to petition as a human right. This right means that every
citizen has the right to file petitions of general significance. This right becomes hollow if it is permitted that
the addressees of the petition do not provide their opinion on the content of the received proposal within
a reasonable time and in the context of their powers, and if their answer fails to include the reasons for
their decision. The right to petition is a human right under the constitutional catalogue of human rights and
fundamental freedoms. For years now, the established constitutional case law has stipulated that these rights
and freedoms must be met not only formally and theoretically, but that their actual effective enforcement must
be ensured. The right to information concerning the reasons for the decision on a petition is also associated
with the principle of good administration, and its foundation lies in the principle of the rule of law. Under this
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principle, the decisions of public authorities must state the reasons justifying such a decision, as this prevents
arbitrary decisions by the authorities and ensures equal treatment of all petitioners. In a democratic system,
where the people must have a decisive effect on the implementation of powers, the public authority expressing
its opinion on the content of a petition is of special importance.

The Ombudsman therefore decided to send the mayor of the Municipality of Jesenice its critique of the response
to the aforementioned petition for the setting up of a special working body for monitoring the position of
the Roma community. This response was insufficient, as it did not provide any substantive viewpoints on
the received petition. It only expressed that the proposed committee would be set up “if necessary”, which
allows us to infer that it is obviously believed that it is currently not necessary to establish such a committee.
However, the reasons for such a viewpoint have not been provided. In consideration of the explanation of the
petition which the municipality received, we believe that the petitioner's right to petition under Article 45 of
the Constitution had been violated in this case. This is of even greater importance if we consider the fact that,
according to the Office of the Government of the Republic of Slovenia for National Minorities, the greatest
number of the Sinti population is located exactly in Jesenice, and consequently the need for processing their
petitions, regardless of their format, is the greatest in this municipality.

The Ombudsman also recommended to the mayor that the office sends the petitioner a new answer to his
petition which will include all the reasons for the decision on the petition. So as to avoid any misunderstanding
we, also referring to Article 41 of the ZVarCP, specifically emphasised that our criticism, opinion, and
recommendation under Article 7 of the ZVarCP do not relate to the question of whether such a committee
should be established, but only to the aspect of informing the sender of the reasons for the decision on this
petition. The mayor's response was positive and the petitioner received a substantive explanation concerning
his petition. (10.1-9/2017)
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Cases processed Resolved and well-founded
ngex Moo Noofwel- \APCTRY
Area of work 2016 2017 resolved founded
17/16 cases among those
cases cases X
resolved (in %)
2. Discrimination 65 68 104.6 56 10 17.9
2.1 National and ethnic minorities 29 27 93.1 24 6 25,0
2.2 Equal opportunities by gender 2 3 150.0 3 1 33,3
2.3 Equal opportunities in > 4 2000 4 0 _
employment
2.4 Equal op_portur_ntles relating to 3 7 2333 5 0 _
sexual orientation
2.5 Equal opportunities relating to
physical or mental disability 14 11 78.6 9 2 22.2
(invalidity)
2.6 Other 15 16 106.7 11 1 9.1

On the so-called “Roma issues”

The Gordian knot of the so-called Roma issues remains uncut. Of course it would be unreasonable to expect
that all the necessary solutions would be found overnight. It looks as if the authorities still consider the status
quo as a more or less necessary evil, i.e. as something that is everlasting and simply inevitable. The issue
at the centre of it all has really arrived at boiling point, and is of course strongly spiced up with complex
legal and factual issues, political interests and calculations, social consequences of long-term isolation and
marginalisation, informal hierarchy and mutual relationships within the Roma communities themselves, and
so on. However, the decision of the European Court of Human Rights in the case of Hudorovi¢ and Novak
and others v. Slovenia (No. 24816/14 and 25140/14), in which the complainants, from the Roma settlement of
Gori¢a vas in Ribnica and Dobrugka vas in the municipality of Skocjan, problematised the conditions relating
to drinking water and sanitation, remains an important unknown in the equation. The decision of the ECtHR
will clearly have a significant impact on the resolution of the so-called “Roma issues” in the state - not only
in the aforementioned settlements, but indirectly also elsewhere. At the same time, we should also not forget
that this judgement cannot miraculously cure this cancerous social issue. Even in the event of the possible
conviction of the state for a violation of the convention, the ECtHR will not introduce any concrete measures to
resolve the situation, such as, for example, the ones shown below in this section. In order to introduce them,
a genuine interest and sufficient determination of the authorities at the national and local level is inevitably
required. It seems there was a lack thereof on (too) many occasions so far. We believe that this was also shown
in the prepared proposal for the Roma Community in the Republic of Slovenia Act (ZRomS-1) towards the end
of 2017, which is reported in more detail below.
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As we wrote last year (p 105), the Ombudsman is of the opinion that the legal and communal disorder of
Roma settlements endangers the fulfilment of the human rights and special rights of the Roma community
on the one hand, and the fulfilment of the human rights and fundamental freedoms of citizens living in
the vicinity of illegal Roma settlements on the other hand - so that both one and the other can rightly feel
affected in their dignity, personal rights, property rights, equality before the law, and, ultimately, in their
confidence in the rule of law.

At the same time, the Ombudsman believes that in this undoubtedly specific area we should, in principle and
at the bottom line, consider the fact that in practice, other authorities in the field of human rights protection
also recognise the members of the Roma community as a particularly vulnerable social group (for example,
the same was stated mutatis mutandis by the Constitutional Court of the Republic of Slovenia in paragraph
19 of the recent decision No. U-1-64/14-20 of 12 October 2017, or even before that, for example, by the Grand
Chamber of the European Court of Human Rights in paragraph 147 of its judgement in OrSus$ and Others v.
Croatia (Appeal No. 15766/03) of 16 March 2010, to list just two). This should also be appropriately reflected
in the relevant regulations and in the decisions of the competent authorities in specific cases. There are of
course also those who believe that their “Roma” status is the decisive factor for everything bad that they
experience in their lives. For example, one of the petitioners in this reporting year tried to convince us in the
following way: “Let me tell you that | am always guilty because | am Roma and for this reason | spend a lot of
time in prison.” Obviously, with such a generalised reference to ethnicity it was not realistic to expect that the
petition on the violation of rights would be successful, which also follows from national constitutional practice
(e.g. point 14 of the Decision No. Up-85/2000 of 29 March 2000: “Merely by claiming that the complainant
was placed in custody because of his Roma origin and on the basis of a discriminatory procedure that did not
guarantee the same protection of rights, the complainant does not prove violation of Articles 14 and 22 of the
Constitution.”). To sum up, the provision of special protection to the Roma community and its members
should not be equated with protection against any responsibility for unlawful conduct. This aspect has also
been highlighted on different occasions - for example, during a working visit with the Secretary General of the
Government, her deputy and secretary in the Cabinet on 2 October 2017, the Ombudsman drew attention to the
urgency of the presence of the police in Roma settlements, where various violations of law and order and other
misdemeanours and offences still take place (which we had already noted in the press release at that time).
Next to the aforementioned aspect with regard to the ECtHR, we should mention that the Council of Europe’s
Commissioner for Human Rights arrived in Slovenia in March and also visited Dobruska vas. On 11 July 2017,
he issued a report on his visit (CommDH (2017) 21), in which one of the sections is dedicated specifically to the
human rights of the Roma, and in some parts he also referred to the Ombudsman's position. In September, the
European Commission against Racism and Intolerance (ECRI) published its conclusions on the implementation
of its recommendations in their report on Slovenia (CRI (2017) 39:

Conclusions on the implementation of the recommendations with respect to Slovenia, subject to interim
follow-up). Their conclusion on the Roma issues was that, despite some efforts made by the authorities
(the preparation of a new National Programme of Measures for Roma, a public call for projects relating to
communal infrastructure in Roma settlements, €30,000 earmarked for ensuring access to drinking water at
some locations), they are concerned that access to drinking water in practice remains a problem for many
Roma - and therefore they consider that their recommendation from the fourth monitoring cycle (CRI report
(2014) 39), i.e. that the Slovenian authorities should take immediate action to ensure that all Roma have
practical access to a safe water supply in or in the immediate vicinity of their settlements where this is still a
problem remains unimplemented (the Ombudsman also referred to this recommendation when describing the
specific case on p 68 of the Annual Report for 2014 and on p 61 of the Annual Report for 2015). This decision
of the commission also coincides with the Ombudsman's repeated criticism and recommendations (see pp
105-106 and 110 of the Ombudsman's Annual Report for 2016 and further references therein). The Congress of
Local and Regional Authorities of the Council of Europe, which also assesses the application of the European
Charter of Local Self-Government (in which Slovenia has a national delegation at both levels) stated in point
7 of its Resolution (333) (2011), adopted on 19 October 2011, that the local authorities have a “responsibility
to protect and promote the human rights of their citizens” and consequentially also “a duty to take effective
action at the local level and must show leadership and vision, as well as winning support from all sections of
the community for addressing Roma issues in order to remedy the situation of the social exclusion of Roma” -
and further recognised that (point 8) “as the public authorities closest to citizens, local and regional elected
officials are best placed for devising policies to facilitate Roma access to rights, and for combating ‘anti-
Gypsyism’, prejudice, discrimination and racist violence” (compare, e.g. with the example on pp 66-67 of the
Ombudsman's Annual Report for 2014 on the decision of the Municipal Council on immigration of the Roma;
or with p 47 of the Ombudsman's Annual Report for 2013 on the so-called village guards, who are supposedly
also willing to use violence in the forced eviction of the inhabitants of the Roma settlement; etc.).

92



Of course, we should also not forget the state authorities - last year, the Ombudsman wrote (p 106) that
“the state is not effective enough in protecting and exercising the human rights and fundamental freedoms
of the residents of legally unregulated Roma settlements and, as a result, in the surrounding area of these
settlemnents.” Similarly, in the 2014 Annual Report, we pointed out (on p 64) that the burden of solving Roma
settlement issues should not (only) be placed on the municipalities - and also that “it is clear that political
survival with such priorities in the local environment is difficult and thus the state should help municipalities
by providing financial assistance, and also by making necessary decisions at times when local politicians
cannot or do not want to for various reasons”. \We already reported there that “at the local level, the readiness
to make long-term arrangements to improve conditions depends on the (political) will of mayors and majorities
in municipal councils” (see, for example, p 107 of the Annual Report for 2016 - and for a specific case, p 47 of
the Annual Report for 2013, where we wrote that the municipality does not intend to adopt an action plan for
the spatial arrangement of the Roma settlement, because they supposedly do not have the personnel and
financial resources for such a plan), while at the same time “the readiness to speed up the resolution of Roma
issues is also lacking at the State level” (see e.g. p 62 of the Annual Report for 2015). Improvements are thus
barely recognisable or do not exist at all (for example, on p 107 of the last year's report, we wrote that “The
Ombudsman has been monitoring the Municipality’s long-term plans for regulating this settlement since 2002;
however, we are critical of the fact that, in all these years, there has been no visible progress”). Sometimes
we even note a setback instead of the urgently required progress (on p 110 of the same report, for example,
we also stated that “In the Ombudsman'’s opinion, providing drinking water through a water tank is a step
backwards with regard to the opinion of the Government of the Republic of Slovenia dating back to 2011,
stating that, the observance of the right to drinking water arising from Slovenian and international legislation
constitutes the provision of public access or access through a public connection” - at the time, the Government
of the Republic of Slovenia also committed to finding a solution for installing a water supply connection itself,
if the local community in the Roma settlement failed to provide access to drinking water. Anyway, this year we
can provide another exemplary description of the situation.

Example:

Illustration of the (pretty much) hopeless situation by way of example - poor living conditions in the Roma
settlement of Krusce

The Ombudsman was contacted by members of the Roma community from the Roma settlements of Krusce
and Gazice in the municipality of BreZice. The petitioners stated that their settlement had been placed in this
location by the state at the beginning of the 1960s. They also claimed that the land was then owned by the
state, but was later returned to beneficiaries of denationalisation. Since then, nobody has regulated their
position, so they live in poor living conditions without access to electricity, which means they are unable to
machine wash their clothes, have problems with heating, and do not have refrigerators or the lighting that
is essential to their school-age children for studying and doing homework. They also stated that they cannot
obtain building permits because the land is not theirs.

The Ombudsman has been monitoring the problems of legally and communally unregulated Roma settlements
for many years - in the case of the procedures for regulating the Roma settlements of Gazice and Krusce, since
2011. Since then, the Ombudsman has addressed a number of queries and suggestions to the municipality.
The documents we were acquainted with show that the municipality (and its legal predecessor) has
been trying since at least 1992 (i.e. roughly for 25 years - a quarter of a century!) to regulate this Roma
settlement, without success. The Ombudsman has addressed this issue already in the Special Report for
2012 (p 24), where we pointed out that the unregulated legal status of the Roma settlement of Krusje is not
only a violation of the rights of the members of the Roma community, but also an interference with the
property rights of the co-owners of the land on which the Roma settlement is located. We also warned the
municipality about the human rights violations in 2013. In 2015, we once again reminded the mayor about
the seriousness of the human rights violations due to the unregulated legal status of the Roma settlement of
Krusje, especially from the point of view of the extremely lengthy problem-solving process. Furthermore, we
proposed two possible solutions for the elimination of the identified violations of human rights: according to
one, the municipality would relocate the inhabitants of the Roma settlement of KruS¢e to another suitable
location, where they could set up their residences; in the other, the municipality would need to regulate the
relationships with the (co-)owners of the land on which the Roma settlement stands as soon as possible. The
municipality replied to our letter (with letter no. 95-1/2011) in November 2015 and explained that since their last
reply to the Ombudsman in October 2013, the municipality had adopted a “Municipal Spatial Plan defining the
Roma settlement of Krusce as construction land, which will enable the purchase of the land.” In their reply, the
municipality explained that it would be necessary to define the extent of the land purchase and to initiate the
succession of the three deceased co-owners.
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On the basis of the received petition, in 2017 we asked the Municipality of BreZice to inform us of important
developments since November 2015 towards the regulation of the legal status of the Roma settlement of
Krusce, and to provide a substantive reply to the Ombudsman's proposal to move the inhabitants of the
Roma settlement of Krusce to another suitable location, since it is evident from the long-standing efforts
so far that it is not possible to legalise and provide utilities to the current location of the settlement. This
time, the municipality replied that they insisted on managing the existing settlement, as they did not have
a suitable location available to relocate the settlement. In their opinion, the responsibility for regulating the
Roma settlement is now entirely the responsibility of the heirs, who should submit “applications for additional
decisions on inheritance” to the court, but the municipality also realises that there are no prospects for the
heirs to initiate such proceedings, “because they assume that the costs will be greater than the value of the
estate”. In addition, the municipality points out that there is no legal basis for the purchase of land, and they
also do not have the funds to carry out the purchase.

The described response of the municipality is not unreasonable. However, in terms of the rights of the
members of the Roma community, as well as from the point of view of the property rights of the co-owners
of the land on which the Roma settlement stands, the Ombudsman is still extremely concerned about the
position from which it follows that the regulation of the settlement is obviously drifting away into an undefined
future that may be decades from now, since it is completely left to the will of individual heirs. According to
the municipality, the heirs have already said that they do not intend to initiate the necessary proceedings. The
municipality also states that it does not have the legal basis for the purchase nor the required funds. On the
one hand, it is understandable that the municipality cannot interfere with the relationship between heirs, but
on the other hand, the Ombudsman believes that this does not relieve the municipality of its responsibility to
ensure the full implementation of the special rights of the Roma community in the area of spatial planning
from Article 3 of the ZRomS-1.

Since the BreZice municipality's reply stated that the ascertained irregularities will not be remedied within
a reasonable time, we turned to the Office of the Government of the Republic of Slovenia for National
Minorities in the processing of the petition, and pointed out the problem of legal and communal management
of the Roma settlement at KruSce. However, this body, which is inter alia in charge of dealing with issues related
to the exercise of the special rights of the Roma community, implied in its response that the municipality is
addressing the regulation of the settlement of Krusce in the right way, but the legal system does not provide
effective solutions to speed up the long-lasting procedures of legal and communal management of the
settlement, which the Office regrets.

The Ombudsman's position, which has been repeated several times (last on p 105 of the Annual Report of
the Ombudsman for 2016), is that in cases where the human rights of the members of the Roma community
are being violated, and it is clear from the conduct of the municipality that it does not intend to eliminate
the violations, the implementation of human rights must be provided for by the government. This duty also
arises from Article 5 of the Constitution of the Republic of Slovenia: “The state shall protect human rights and
fundamental freedoms.” In the regulation of Roma settlements’ spatial planning issues, this possibility (and
duty) is imposed on the Government in the third paragraph of Article 5 of the ZRomS-1. In further addressing
the petition, we therefore turned to the Government of the Republic of Slovenia and pointed out the present
case of the long-lasting urban planning of the Roma settlement of Krusce, where further procedures depend
on the will of the heirs of the land on which the Roma settlement stands, and the related wider issues of Roma
settlements which cannot be legally and communally managed on the existing location for various reasons
(for example, because they stand on flood areas, under power lines, or because the owners of the land on
which they are located do not want to sell). Page 7 of the National Programme of Measures for the Roma for
the 2010-2015 period stated that about one tenth of “approximately 130" Roma settlements would ideally need
to be relocated. In addressing petitions, the Ombudsman has often dealt with the issues of settlements for
which municipalities have argued that their legalisation is not possible (for example, on p 65 of the 2014 Annual
Report of the Ombudsman, we reported on the Ponova vas case in the municipality of Grosuplje, and on p 67
of the same report, on the case of Gori¢a vas in the Municipality of Ribnica).

However, it was evident from the government's reply that on the basis of practical experience in regulating
Roma settlements, the government is against the relocation of Roma settlements to other locations, except
in cases where the existing location presents a risk of pollution of the drinking water source, flood risk, risk of
landslides, etc. With regard to the presented cases of Roma settlements, the government only commented on
the management of the Roma settlement of Krusce. In this regard, it stated that by adopting a municipal spatial
plan and by classification of construction land, the municipality of BreZice established the basic conditions for
the further management of the settlement, i.e. the preparation of a detailed municipal spatial plan, dividing up
the land, a property development plan, and so on. In the context of these efforts, it is also necessary to conduct
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the procedures for the purchase of land, taking into account the succession procedures. The interested Roma
people should be actively involved in these procedures and should co-finance the purchase and development
of the land on which they reside With regard to the problem of successions of deceased people who were (co-)
owners of the land on which the Roma settlement of Krusce is placed, the government explained that in private
law issues such as the acquisition and other rights of immoveable property, the conduct and thus the success
of resolving these issues mostly depends on the parties involved, while the state and the local communities
can only intervene in exceptional, legally defined circumstances (expropriation, forced easements), and the
acquisition and disposal of real estate by the municipality is also controlled by the regulations that apply to the
functioning of local self-government. It is apparent from the above that the Government also estimates that
the further course of the regulation of the Roma settlement of Krus¢e depends on “the will of the participants”,
i.e. the heirs.

The Ombudsman reiterates once again that while we understand that the municipality cannot interfere in
the relationship between heirs, this does not exempt it from its responsibility to ensure the full exercise of
the right to dignity and special rights of the Roma community in the area of spatial planning from Article 3 of
the ZRomS-1, as these rights are being violated due to the absence of legal and communal management of
the Roma settlement of KruSc¢e. The established violations are particularly serious because of the extremely
lengthy and unsuccessful remedying procedures so far and the associated poor prospects for the future.
The exercise of human rights cannot and must not be left to the will of individual heirs. When legal and
communal management of the existing settlement is not possible, it is necessary to find other solutions.
Since the municipality has long been ineffective in regulating the Roma settlement of Krusce, resulting in
serious violations of the human rights of its inhabitants and of the special rights of the Roma community
members, the Ombudsman believes that the Government of the Republic of Slovenia is also responsible for
remedying the established violations as soon as possible.

Unfortunately, the mediation of the Ombudsman at the Municipality of BreZice, the Government of the
Republic of Slovenia, and its Office for National Minorities with regard to the issue of the Roma settlement
of Krusce has not been successful. As we have already written on p 108 of last year's report, we can state again
that many years of effort invested by the Ombudsman and appeals to the competent authorities to observe the
human rights of the members of the Roma community in illegal Roma settlements have not yet been sufficiently
fulfilled. On the basis of this experience, it seems that positive steps towards the effective assurance of the
exercise of human rights in this context are to be expected only after the possible conviction of the state
before the ECtHR (10.1-1/2017).

Unfortunately, the authorities sometimes do not take appropriate action even when it comes to further
vulnerable people (last year, for example, on pp 108-109, we reported on a case where, in addition to belonging
to the Roma community, there was at least one more personal circumstance to be considered for each affected
person - old age, serious illness, child - but our proposal to allow them at least to use the sanitary block was
rejected). In 2017 we also addressed a case with these kinds of affected people. The conclusion was more
encouraging here, as is evident from the example below. With regard to enhanced vulnerability, we also want
to emphasise that, in our experience, the elderly should be specifically mentioned - not only because of the
reduction in their psycho-physical abilities as such and the related health risks, but also because they may be
exploited by others. Let us recall the case of an older Roma woman (on whom we reported last year, on pp
108-19), who was illiterate and who showed us a pile of unpaid bills addressed to her, some of them for internet
services (even though it was obvious that she could not use the internet herself).

Example:

Difficult living situation of Roma family

A member of the Roma community sent a letter to the Ombudsman describing her family's difficult living
conditions. She stated that she lived with her husband and four children, the youngest of whom was only
two months old, in a camping trailer without water or electricity; that her two school-age children are often
absent from school because she cannot guarantee their appropriate hygiene; that she has asthma and she
uses a cooker in the household whose smoke causes serious health problems to her as well as to her son
with bronchitis, and that the baby's health is also poor due to their living conditions. The petitioner also wrote
that the social work centre had been informed about their situation but had not provided sufficient assistance.
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The Ombudsman sent an inquiry to the Social Work Centre of Metlika, in which we asked whether the petitioner
had really asked them for help, and what kind of help they had already offered to the petitioner and her
family. We were particularly interested in how the social work centre addressed the issue of family's access
to drinking water and electricity. Furthermore, we wanted to know how the social work centre dealt with
the protection of the rights, interests and benefits of the children of the said family, in particular with the
fundamental rights, such as the right to dignity (Article 34 of the Constitution) and the related right to drinking
water, the right to social security (Article 50 of the Constitution), children's rights (Article 56 of the Constitution),
and the right to education (Article 57 of the Constitution). At the end, we also asked the social work centre what
kind of references and explanations had it already provided to the family in order to enable them to manage
their living situation, where it saw the possibilities for their improvement, and whether it had already issued an
opinion on the basis of the second paragraph of Article 29 of the Rules on the Rental of Non-profit Apartments
on the exceptional rental of non-profit apartments to protect the interests of children.

The social work centre replied that they had been monitoring the petitioner and her family for several years,
while cooperating with the neighbouring social work centre from the place where the petitioner had lived for
a long time and which was still her declared place of residence. It informed us that the family was currently
living in the territory under its responsibility, namely in a Roma settlement in a camping trailer, which was
placed on a plot owned by the municipality without permission, which was the reason why they could not get
access to water and electricity and also why they could not declare it as a place of residence. According to the
social work centre, the petitioner could get water and electricity with the help of her neighbours. Since they did
not have a place of residence in the municipality where they actually live, they did not meet the conditions for
non-profit apartment rental, and according to the social work centre, the municipality was also lacking in such
apartments. On safeguarding the children's best interests, the social work centre explained that it regularly
reminded the petitioner of her parental duties. The social work centre also assessed that the petitioner had
the possibility to provide for the hygiene of her children in the primary school, and that she satisfactorily
covered the most basic care of her children. It also stated that the action of the social work centre was aimed
at promoting the family's own activity, as they were young and without any particular health issues.

On the basis of the response received, the Ombudsman sent an opinion with a proposal to the social work
centre. We initially highlighted our concerns about some of the social work centre’s positions, which related
primarily to the situation and rights of the children in the affected family. We could not understand how it
was possible for the social work centre to estimate that the mother’s care for the children was satisfactory
when they did not have access to drinking water and electricity (as we reported on p 108 of last year's
report, there were also cases where the government took no stance on the violation of the rights of children
pointed out therein).

Access to drinking water is a human right under the national legal system (Article 34 of the Constitution)
and under the international legal system (e.g. United Nations General Assembly Resolution A / 64/292). We
considered that the social work centre’s suggestion that the family could get access to drinking water
through their neighbours was unfounded - the mere findings of the social work centre indicated that the
family was in conflict with their neighbours, and the Ombudsman had been informed several times when
addressing similar issues that the provision of access to basic goods in the Roma community often results in
mutual blackmail. The possibility of providing hygiene on the primary school premises indicated by the social
work centre is also not an appropriate way of ensuring access to drinking water, as in this way, the family can
only cover one part of its need to access drinking water, and even this is limited to when the school is open.
It is also questionable because of the distance between the family's residence and the school, since access to
drinking water must be guaranteed within reasonable distance of the household, according to the standpoint
of the United Nations Committee on Economic, Social and Cultural Rights, set out in General Comment No. 15
from 2002.

We also pointed out that according to the Ombudsman, access to electricity is an essential condition for
ensuring decent living conditions of individuals and their families, since it is one of the essential utilities,
is sometimes indispensable for preventing the endangerment of the life and health of individuals, and also
has a special importance in providing the basic conditions for schooling and acquiring education.

Furthermore, we expressed the opinion that cases where the lack of access to drinking water or electricity
affects the children, who are not to blame for their life situation, should be addressed with particular
sensitivity. Due to the violation of their rights, these children are confronted with serious threats to their
health and the health of the people they come into contact with (e.g. at school) and with a serious obstacle to
growing up and education, which will permanently mark their personality and future lives. It is very likely that
children who live in such unworthy conditions, without hope for a better future, will repeat the life story of their
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parents. According to the Ombudsman, the lack of access to drinking water and electricity for these children
also constitutes a violation of Article 56 of the Constitution, under which children enjoy special protection and
care, and a violation of Article 24 (2) (e) of the Convention on the Rights of the Child, according to which a State
Party must ensure support in hygiene to the children.

We additionally commented on the social work centre’s claims that the family has no health problems, as they
were not in line with the claim of the petitioner that she has asthma, her son has bronchitis and her baby is
also in poor health due to their living conditions.

The Ombudsman took the view that in this case, the rights of the petitioner, her partner, and especially
their four children are being violated. According to the Ombudsman, the lives of six family members, half
of whom are experiencing health problems, in a non-isolated camp trailer measuring 6x2 metres, without
access to water and electricity, certainly demonstrates social and health threats to children, and we believe
that the social work centre should adopt measures in cooperation with the municipality in order to improve
the situation of the family. On the basis of these findings, the Ombudsman suggested to the social work centre
(1) to immediately ensure access to drinking water to the family, (2) to arrange for the family to apply for
permanent residence in accordance with the provisions of the Residence Registration Act (ZPPreb-1), and (3) to
issue an opinion on exceptional rental of a non-profit apartment to protect the interests of the children in the
shortest possible time, according to the second paragraph of Article 29 of the Rules.

The social work centre followed the Ombudsman's proposals and responded to us within the set deadline
that it had already agreed with the family on the temporary provision of drinking water, and stated that it had
cooperated with the municipality on the registration of permanent residence of the affected family. The social
work centre also issued an opinion on the exceptional rental of a non-profit apartment to protect the interests
of the children and proposed to the municipality to lend a suitable non-profit apartment to the family within
the limits of its resources (10.1-19 / 2017).

We have already written about some detected positive developments in the past, for example on p 68 of the
Annual Report for 2014 and on p 107 of the Annual Report for 2016 (the municipality's efforts in this particular
case are also evident from the content of p 63 of the Annual Report for 2015). In this context, the Ombudsman
can, in principle, support the statements from the first interim report of the Interdepartmental Working Group
for Resolving Spatial Planning Issues of Roma Settlements, which was established by the Government of the
Republic of Slovenia by Decision No. 01201-5 / 2017/6 on 11 May 2017, and which should operate at the latest
until 31 May 2018 (i.e. a little more than one year), that there are no clear criteria and definitions of what
constitutes good practice in the regulation of spatial planning issues of Roma settlements (therefore they
decided to use the term “practices of planning of Roma settlements"). According to the commission, the term
“Roma settlement” describes “a settlement unit with a predominantly Roma population”, and the minimum
for addressing a “Roma settlement”is a compact settlement with at least 3 houses, which is spatially separated
from others. However, individual locations or houses in settlements where the Roma people are mixed with
non-Roma or the civil population are not considered as a “Roma settlement”.

The Ombudsman also gets a picture of the situation in the Roma settlements during field trips

Following an initiative of a Roma councillor from the municipality of Novo mesto, we attended a joint meeting
with non-formal representatives of some Roma settlements and two municipal representatives in the first
month of 2017. The participants mainly questioned the operation of the social work centre of Novo mesto -
they said it is supposed to cover approximately 1500 to 1600 Roma from three municipalities (Novo mesto,
Skocjan and Sentjernej), but only two employees were assigned to that. As a consequence, it does not work
enough with the Roma and their families, and no one monitors the actual use of social assistance benefits.
They claimed that the social work centre also estimated itself to be understaffed in this area. As we heard
at the time, the position of the Ministry of Labour, Family and Social Affairs is that the work of the social
work centre will be intensified, but it is still to be decided in what way - either by an information system or
by additional employment.

With regard to electricity, we heard different views at that time, including that it could be provided by “some
improvisation” within 5 kW installations for hen houses and rabbit hutches, which are permitted by the new
regulations (one of the Roma women present commented that “it is unacceptable that domestic animals
can get electricity while the Roma cannot”). The most often asserted solution was the construction of
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a transformer station in Brezje, from where both Brezje and Zabjak could be supplied. Its installation was
planned that same year. We were also told that the municipality was trying to provide electricity from the
military barracks in the short-term - they would lay one kilometre of cable and add five distribution cables.
At a meeting with the Minister of Labour, Family, Social Affairs and Equal Opportunities on 21 October 2016
everything had already been agreed in this respect, but when the project was ready to be implemented, the
Ministry of Defence apparently informed them that there was no appropriate legal basis. This was followed
by a meeting with a representative of the Prime Minister's Cabinet in order to draft a corresponding change in
the legal bases. Special regulation in this area should consider the following: the provisional nature of such
supply; the fact that the municipal spatial plan is under preparation; that the current state of regulation poses
a threat to human and animal life; the protection of children's benefits under the Convention on the Rights
of the Child; and the protection of rights under other international conventions. They contacted the Ministry
of Infrastructure with this justification and the request for the drafting of a regulation, but had not received a
reply up to then (let us recall in a similar context that we reported on pp 48-49 of the Annual Report for 2013
that we proposed to the ministry to “study the possibilities for adjusting the conditions for the temporary
connection of the illegal buildings in Roma settlements to the electricity grid. With regard to the high costs of
the project documentation, we proposed that the ministry study the possibility of following the example of a
public tender for the co-financing of basic communal infrastructure in Roma settlements, and draft a public
tender to co-finance the documentation in the procedures for obtaining building permits for facilities in Roma
settlements. The ministry replied that it planned to renew all secondary legislation based on the Energy Act. In
the framework of this renovation, the Ministry would also consider the possibilities of more flexible connection
to the electricity network, with temporary connections or construction connections.”). Allegedly it was also said
that the Ministry of Finance had already provided EUR 60,000 for this project, that the electricity distributor
was also interested in its implementation, and that the Ministry of Labour, Family and Social Affairs would also
prepare a computer application for the automatic charge of social transfers as soon as the construction work
within the project started. To the best of our knowledge, and in spite of all this, the objective set in 2017 was
not actually achieved.

We should point out that at this meeting, it was emphasised that it is impossible to expect the successful
education of Roma children if they had to study at home and do homework without supplying their homes
with electricity (whereby giving an example of the Roma settlement of Trata in KoCevje and the settlements of
Grosuplje, which have electricity despite their illegality). The Ombudsman has been pointing out similar views
for quite some time (e.g. on p 108 of the last year's Annual Report). The Roma people present also claimed that
the primary schools have low expectations for Roma - as Roma children can progress even to the seventh
grade without learning the multiplication table (one of the attendees also shared his personal experience
and said the Roma children were told they could draw during the multiplication table class). These claims
were quite similar to those of the President of the Roma Union of Dolenjska, who also warned us last year
that “the vast majority of Roma children in the upper grades of primary school do not know the alphabet or
the multiplication table, which indicates that the teachers do not teach the children the required content, but
let them progress them into higher grades without the required knowledge just to get rid of them as soon as
possible” (p 106 of our annual report).

It was also obvious on this occasion that there were many quarrels present among the Roma representatives
themselves - for example, we heard sharp criticism at the expense of (non) transparency in the use of funds
of the aforementioned Roma Union of Dolenjska, stating that in spite of the allocated EUR 70,000, its results
were anything but satisfactory. We have already written about a similar situation regarding the Council of
Roma Community of the Republic of Slovenia and the connected unfortunate solution provided by Article 10 of
the ZRomS-1, which the Ombudsman already pointed out in 2007 (see e.g. pp 15 and 45 of the Annual Report
for 2013).

We also visited four Roma settlements on our own initiative (with the cooperation of a Roma councillor) in
the second half of September, all of which were located in the Municipality of Novo mesto (see e.g. p 44 of the
Annual Report for 2013 or pp 60-61 and 64 of the Annual Report for 2015). We had already visited the first two
settlements in the previous year (see p 107 of last year's Annual Report), while it was our first visit to the other
two. This fieldwork was carried out despite the heavy rain. Below we present some selected aspects of what
we saw and heard to illustrate the situation.

In the settlement of Zabjak, we visited a family living in a nicely arranged house that was built without a
building permit on land owned by the Ministry of Defence. A Roma woman living in a neighbouring hut said
she was having a hard time without electricity - she did not have warm water or lighting at night and she also
had to cope without a refrigerator in the summer. She thought that it was high time for the municipality to
provide at least a temporary connection to electricity. The Roma councillor said that people in such situations
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often find a solution by getting a generator (at the aforementioned meeting, it was said that this was also a
cause of conflict, because the generators were noisy and “woke up the entire settlement” at night), or they
get illegally connected to cables, which are occasionally cut off by others, supposedly out of envy or various
kinds of resentment (this kind of “cable pulling” has already resulted in fatal consequences - some time ago
for one of the dogs, and before this even for one of the children). The Ombudsman had already pointed out
on p 48 of the Annual Report for 2013 that getting electricity by means of illegal extensions from neighbouring
houses is questionable both from the security point of view and from the point of view of the possibility of
mutual extortion of the inhabitants of the settlement posing a threat to human rights (arbitrarily switching off
the electricity can have difficult consequences in providing decent living conditions of the family; for example,
the health and conditions for the education of children can be endangered). Similarly, as reported on p 110 of
last year's Annual Report, the Roma councillor and the president of the Roma Union of Slovenia have already
agreed that by settling the costs for the supply of electricity from social assistance benefits, some bad practices
would be prevented, “e.g. when Roma people obtain electrical power illegally through their neighbours, who, in
turn, charge them an unreasonably high amount for this.” The provision of electricity supply in this settlement
and the one listed below is described under a separate heading.

Example:

Provision of electricity in the Roma settlement of Brezje-Zabjak

On p 10 of the Ombudsman's Annual Report for 2016, we reported on a meeting with the Director of the
Government Office for National Minorities, the Director of the Novo Mesto Social Work Centre, and a
representative of the Municipality of Novo Mesto, the aim of which was to find solutions for the regulation of
a safe electricity supply in the Roma settlement of Brezje-Zabjak. We reported that an agreement on the topic
had in principle been reached - but in 2017, there were none of the expected results in relation to it.

The Ombudsman has repeatedly highlighted the importance of an electricity supply, which is a prerequisite
for regulated living conditions, on many occasions (e.g. on p 48 of the Ombudsman's Annual Report for 2013).
Electricity is one of the essential utilities, sometimes indispensable for preventing the endangerment of
the life and health of individuals, and it also has a special importance in providing basic conditions for
schooling and acquiring education. According to the Ombudsman, the illegal electricity extensions from
the neighbouring houses in the Brezje-Zabjak settlement are inadequate both from a security point of view
(deaths due to cable laying by non-professionals) and from the point of view of possible mutual extortion of
the inhabitants (payment of unreasonably high amounts for the illegal connection, arbitrary switching-off
the electricity which can have difficult consequences for health, conditions for the education of children, and
decent living conditions).

One of the petitioners told us that the Director of the Government Office for National Minorities had assured
them that Brezje-Zabjak settlement would get electricity in 2016 and that, according to his information, the
Ministry of Finance had already provided EUR 60,000 for this purpose. The Prime Minister also announced
while visiting Novo mesto in the autumn of 2016 that electricity should be brought into the settlement from the
nearby military barracks as a short-term solution. The petitioner claimed that there was no progress despite all
these promises, as the competent ministries had established that there was no legal basis for the temporary
connection of illegal Roma facilities to the electricity grid. He also claimed that they were treated unequally in
comparison to the inhabitants of some illegal Roma settlements in a similar situation who have electricity
(in Ko¢evje and Grosuplje).

On the basis of the previous replies of the Government Office for National Minorities, and the assurances
given at the aforementioned meeting in 2016, the Ombudsman had also understood that electricity would be
installed in the Roma settlement that very year. We therefore inquired at the beginning of 2017 why this had
not happened. Based on the response received from the Office, we could conclude that the specific tasks of
individual competent bodies and deadlines for these tasks with regard to the electricity supply in the Roma
settlement Brezje-Zabjak were not defined. We informed the Office that this deficiency could be regarded
as a violation of the principle of good governance, especially taking into account the fact that the provision
of electricity to members of the Roma community had already been promised in 2016. We also proposed
that, as an authority responsible for monitoring and encouraging competent authorities to ensure electricity
in the Roma settlement, it should develop an operational plan for the implementation of this project, which
would identify the individual stages of the procedure, the bodies responsible for their implementation, and the
deadlines for carrying out their tasks. However, the Office did not follow the proposal of the Ombudsman -
based on its answer, the main obstacle to the regulation of the temporary connection of electricity is the legal
basis for the implementation of the connection.
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The proposal for the amendment of the ZRomS-1, which was published by the Government Office of the
Republic of Slovenia on 20 November 2017 on its website, did not include legal bases allowing the members
of the Roma community living in illegal settlements to effectively and efficiently exercise their human rights
and fundamental freedoms, such as access to drinking water, sanitation and electricity. In the present case,
we are not critical of this issue only from the point of view of the protection of human rights, but also from the
point of view of the principle of good governance - it is unacceptable that representatives of the government
give promises to members of the Roma community and then do not fulfil them. This is also a bad example
and a poor message for relationships and trust between the majority population and the Roma community
(10.1-5 / 2017).

In the settlement of Brezje, we first looked at the place near the bus station where the transformer station
mentioned in the second paragraph above should have been set up by November at the latest. We continued
towards a multifunctional building in which there is a kindergarten. As we moved forward along the settlement,
we encountered a representative of the social work centre and two teachers who came to meet the school-age
children. We visited a family living in their own house, which was legally built at the beginning of the 1980s.
However, the foundations of the house have been undermined by rainwater for some time now and there were
also several cracks in the walls. The floor was also visibly sagging in some parts. It was not hard to believe that
its residents were afraid that everything would soon collapse. They told us that they were trying to reach an
agreement with the social work centre in order to receive dedicated funds for urgent work, and this investment
would be partially covered by their social assistance benefits, which would be agreed by signing a special
agreement. According to the Roma councillor, there are about ten such houses in the settlement. We also
visited an old lady in a built house that had recently been in a fire, so the beams supporting the roof were weak
- in this case too, discussions were taking place with the social work centre with regard to dedicated funds for
reconstruction. We then visited a minor with a baby whose father was in prison (we had already encountered
similar cases in this settlement during the previous year's visit (see p 107 of last year's Annual Report), when
the Ombudsman 's representatives “learned the details of the living conditions of three families, who truly
lived in severe conditions. In all three cases, mothers were living alone with several children (4-6) in living
conditions that seemed unsuitable even at first glance (two decrepit holiday caravans and a wooden hut); their
partners had been imprisoned. Allegedly, access to water supply was provided to these families with the help
of their neighbours; they had no access to toilet facilities or electrical power”) - she lives in a modest wooden
cottage, which was otherwise orderly, but not insulated and with a leaking roof. The Roma councillor said
that they already had an agreement with the municipality to provide a residential container home this year.
At the end, we briefly stopped by a slightly older Roma woman who had obtained a new residential container
home last year (after Ombudsman'’s mediation) - and was happy with it. With regard to this type of approach,
we would like to note in principle that the Interdepartmental Working Group for Resolving Spatial Planning
Issues of Roma Settlements, established by the Government of the Republic of Slovenia, also stated in its first
interim report that it was agreed that “an optional temporary solution to improve housing conditions is to
provide individual Roma families with residential container homes or other temporary accommodation units
in accordance with the Rules on Minimum Technical Requirements to be met by Residential Units Intended as
Temporary Solutions to Housing Needs of Economically Deprived People (Official Gazette of the Republic of
Slovenia, No. 123/04)."

In the settlement of Otocec, we visited a man who lives in a built house, which, if we understood correctly,
was built by the municipality on the land of one of the religious communities. The man had serious health
problems and was trying to somehow obtain funds to at least equip his bathroom (bathtub, tiles, pipes, toilet).
A municipal representative had also examined the house a while before. The funds for the bathroom amenities
were planned to be provided by debiting the social assistance benefits.

In the settlement of Poganci, we learned that they were trying to make an arrangement with the farmland
fund to purchase the land on which three residential buildings were standing. They showed us a hut where a
family with a promising young footballer from the Football Club of Krka was allegedly living - and said they
were trying to obtain a residential container home from the municipality for this family as well.

Roma, house numbers and housing registrations
In 2011, the Ombudsman dealt with the problem of determining the house numbers and the related registration

of permanent residence of the Roma - we reported on this on p 26 of the Special Report on the Living Conditions
of the Roma in the area of south-eastern Slovenia. We pointed out that the registration of residence was
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provided within the framework of the constitutional right to free choice of residence and freedom of movement
(Article 32 of the Constitution) and is inseparable and fundamentally related to the establishment of a range
of civil and social rights. Those who cannot register their residence are thus obstructed in their exercise
of human rights and fundamental freedoms, for example, the right to vote, the right to education and
schooling, the right to social security and health care and so on, as well as in the delivery of postal items.

At the meeting held at the beginning of the year that was mentioned at the beginning of the record under the
separate heading above, it was stated that as many as 338 Roma are registered at one single address and 60
are registered at the address of the social work centre. Somewhat later, a Roma councillor also addressed us
and pointed out the issue of the registration of permanent residence of the Roma living in the settlements of
Zabjak and Poganci (Poganski vrh). He stated that the majority of the Roma from the first settlement were
registered at the same address in the settlement of Brezje, with some also at the headquarters of the Novo
mesto social work centre, while the majority of the Roma from the second settlement are registered at one
of the other addresses in Novo mesto. Of course these were not their actual addresses, because they live in
buildings without assigned house numbers. The petitioner claimed that they had already tried to solve the
problem, but this was not possible because the owners of the land, i.e. the Ministry of Defence (MORS) and the
Farmland and Forest Fund of the Republic of Slovenia (SKZG) did not give consent for the process of assigning
house numbers.

In response to the Ombudsman's inquiries, MORS initially explained the problem of the lengthy procedures
for the legal regulation of the Zabjak Roma settlement. According to the Ministry, the municipality of Novo
mesto is responsible for the solution. It needs to adopt the amendments and annexations to the existing
spatial planning act - they are said to be currently pending, and provide for a change in the land use from
military defence land under the competence of the state, to the control of the municipality of Novo mesto for
its spatial planning. On this basis, the municipality should be able to autonomously plan the arrangements
that would ensure further possibilities for settlement, as well as the possibility of business activities by the
Roma community. Consequently, it should be possible to regulate the ownership of individual land on which
the buildings and facilities are standing and also enter them into the Building Cadastre, which is a prerequisite
for obtaining a house number and an address.

Concerning the consent for the assignment of house numbers, MORS explained that the details required for
the entry of objects into the Building Cadastre can only be confirmed by the owner of the land and the land
manager, and consequently the buildings on the land are transferred to his property and management. In the
present case, the Republic of Slovenia would take the property into possession, and MORS would manage
the illegally constructed facilities, including the obligations arising from this, i.e. the removal of illegal
constructions. They also stressed that in the light of the above, they are not the authority responsible or
competent for the entry of buildings into the Building Cadastre, for the legalisation of buildings and for the
assignment of house numbers.

Inresponse to the Ombudsman's inquiry, the SKZG explained that in 2013 itissued a consent for the registration
of three buildings, and then three years later, it received a notice from the geodetic operator to extend this
consent for the assignment of house numbers and the registration of an additional five buildings. The SKZG
did not agree with this, because the preliminary procedures had not yet been implemented - it insisted on
completing the procedure for which the consent was issued in 2013, and the consent for the assignment of
house numbers on the additional five buildings seems completely premature in their opinion.

The Ombudsman also informed the petitioner and the Municipality of Novo mesto of the answers provided by
MORS and SKZG. The responsibility for regulating the spatial problems of the Roma settlements thus lies with
the municipality (second paragraph of Article 5 of the ZRomS-1). (10.1-4/2017).

Otherwise, we noted in the first interim report of the Interdepartmental Working Group for Resolving Spatial
Planning Issues of Roma Settlements that the aforementioned issues of residence registration had already
been addressed - one of the listed proposals that applied to the area of housing conditions was “to amend the
Residence Registration Act so that it will not allow the registration of permanent residence at the address of
social work centres (consequently, unplanned settlements of Roma present a problem for the municipalities)”.

The proposed amendment to the ZRomS-1 was disappointing

Towards the end of November, we noted some information from the Government Office for National Minorities
on the preparation of the Act Amending the Roma Community in the Republic of Slovenia Act (EVA 2016-1540-
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0001). We then voluntarily studied the proposal of the Act, concluding that the long-standing recommendations
of the Ombudsman concerning the provision of effective and real exercise of the human rights of members of
the Roma community in illegal Roma settlements, such as access to drinking water, sanitation and electricity,
are not considered in this Act. We also estimated that such an amendment to ZRomS-1would most likely not
enable the urgently needed steps towards improving the status of the members of the Roma community.
Therefore, we decided, on the basis of Article 7 of the ZVarCP, to express our concerns to the Government Office
for National Minorities.

The Ombudsman initially presented her essential findings and the resulting recommendations:

(1) The finding that the communal and legal disorder of Roma settlements threatens the exercise of a number
of human and special rights of the Roma community on the one hand, and the exercise of the human rights
and fundamental freedoms of citizens living in the vicinity of illegal Roma settlements on the other (this
conclusion is derived from the Special Report on the Living Conditions of the Roma in the area of south-
eastern Slovenia from May 2012 (hereinafter: the Special Report), which was last repeated on p 105 of the
Ombudsman's Annual Report for 2016);

(2) Recommendations regarding the provision of access to drinking water and sanitation, first addressed to
the Government of the Republic of Slovenia (hereinafter: the Government) in the Special Report of the
Ombudsman;

(3) The problem of access to electricity in illegal Roma settlements (conclusions on p 48 of the Ombudsman's
Annual Report for 2013);

(4) The problem of Roma children who are victims of human rights violations (findings on p 108 of the
Ombudsman's Annual Report for 2016);

(5) The position of the Ombudsman that whenever the human rights of the inhabitants of the Roma community
are violated due to inadequate living conditions, and that it is evident from the conduct of the municipality
that it does not plan to eliminate the violation, the exercise of human rights should be guaranteed by the
Government (written e.g. on p 47 of the Ombudsman's Annual Report for 2013).

By listing the actual responses of the Government and its Office for National Minorities relying on deficient
legislation in rejecting the Ombudsman’s proposals and recommendations, we have demonstrated that
so far it has been repeatedly proven that the existing deficient legal bases do not enable the efficient and
effective exercise of the human rights of the Roma community members - but despite that, the drafting
of the amendment to the ZRomS-1 did not take this fact into account. The issues of guaranteeing rights
to drinking water and sanitation, access to electricity, and the necessity for quick legal and communal
arrangements of the Roma settlements were completely ignored, and a disproportionate amount of attention
was devoted to the regulation of (substantively empty) concepts of special rights and special measures and
the listing of the objectives of special measures. Such proposed amendments do not in themselves provide the
basis for effective and genuine exercise of human rights, nor a guarantee that the established human rights
violations in illegal Roma settlements will be remedied within a reasonable time. There is nothing binding in
these amendments that would impose certain obligations on the municipalities or the state (or would provide
them with appropriate bases) in ensuring the implementation of even basic human rights, such as access to
water and sanitation.

We were also critical of the provision of Article 5a of the ZRomS-1 Amendment Act, which (compared to the
applicable ZRomS-1) would suspend the State's fall-back action and replace it with the adoption of intervention
action programmes. No sanctions were foreseen in the event that the municipality did not implement the
intervention programme. The unregulated situation may thus remain indefinitely unsolved and the state cannot
interfere, except by adopting an intervention action programme. We were unsure whether it would be possible
to adopt an intervention action programme if individuals were not provided with access to drinking water and
sanitation, and what leverage the state would have for the (forcible) implementation of remediation measures.

We were also critical of the abolition of certain special rights of the Roma community members, e.g. in
the area of spatial planning, whereby the Constitutional Court of the Republic of Slovenia has recently
addressed the special rights of the Roma community in spatial planning in Decision No. UI-64 / 14-20 from
12 October 2017 - specifically, see paragraph 19 of that Decision. We would also like to recall that we reported
e.g. on p 46 of the Annual Report for 2013 that in the reply of the Ministry of Infrastructure and Spatial Planning
at that time to the Ombudsman's proposal to consider the difficult situation of the members of the Roma
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community in the illegal and unregulated Roma settlements, it was stated that “the regulation of the Roma
issue is not foreseen in the planned amendment of spatial planning and construction legislation, because
the special rights of members of the Roma community are regulated by ZRomS- 1". We were also critical of
the planned territorial restriction of special rights of the Roma community, which would affect groups such
as the Sinti in Gorenjska and the Roma in the municipalities of Skocjan, Ribnica and BreZice, including
their possibility of participating in the Council of the Roma community of the Republic of Slovenia. In our
opinion, the concept of special measures is also vague and arbitrary, since it does not provide a tangible basis
for the effective exercise of the special rights of the Slovenian Constitution. In addition, it might not even be
possible to adopt such measures, because they would need to be based on prior analyses of the existence of
a less favourable position, and as reported on p 90 and 91 of our Annual Report for 2016, there are no legal
bases for this yet.

We concluded that the proposed amendment of the ZRomS-1is disappointing with regard to the Ombudsman's
long-standing recommendations in this area. We repeated what we had already told the Government Office
for National Minorities in 2014, namely that “the readiness to speed up the resolution of Roma issues is also
lacking at the State level”, and that “the protection and exercise of human rights is an obligation of the state
authorities, which cannot and must not depend on the arbitrary will of the respective authorities”. We assessed
that the proposed text of the ZRomS-1 Amendment did not indicate that the state seriously intended to
eliminate the established violations of human rights and fundamental freedoms of the inhabitants of
illegal Roma settlements (0.2-28 / 2017).

Separately on the Sinti

We have occasionally reported on the experience with identified issues related to the Sinti (see, e.g. pp 46-47
and 59 of the Annual Report for 2008, p 50 of the Annual Report for 2009, pp 62-63 of the Annual Report
for 2010, pp 66 and 72-73 of the Annual Report for 2011, pp 13 and 52 of the Annual Report for 2012). The
Constitutional Court of the Republic of Slovenia stated first in Decision No. U-1-134/07 of 2 October 2008,
and subsequently repeated in Decision No. UI-15/10 of 16 June 2010, that the term “Roma community” also
includes the Sinti people, who represent only one of the relevant social groups (similarly it is also mentioned
that in the Council of Europe, the term “Roma” also includes the Sinti and some other similar groups - see
e.g. Note 2 in Recommendation 315 (2011) and in Resolution 333 (2011) of the Congress of Local and Regional
Authorities). The Ombudsman'’s raising of the issue of the Sinti community position in the light of their (non)
representation in the Council of the Roma community of the Republic of Slovenia, in the procedure for assessing
the constitutionality of the first paragraph of Article 10 of the ZRomS-1, initiated at the Ombudsman’s request
(Case UI-15/10), was not successful, because it was decided that these reasons were not unconstitutional.
Despite this, we remain attentive to the complaints of the Sinti position specifically.

We met with their representative in 2017 (and on some occasions before - see, e.g. p 19 of the Annual Report for
2004 and p 316 of the Annual Report for 2008), i.e with the President of the Association of Sinti of Slovenia. After
this, we successfully intervened with one of the mayors who then provided a substantive reply to a petition
to set up a special working body to monitor the situation of the Roma community in his municipality. This was
of particular importance in this case, given that, according to the Government Office for National Minorities,
the Sinti are the most numerous in this very municipality, so the need for properly addressing their petitions is
the most present there, regardless of the form in which these petitions are presented to the competent bodies.
This case is discussed in greater detail in the section entitled Constitutional Rights (subsection Other, the title
Again without Answers to Petitions).

We also pointed out the position of the Sinti in our criticism of the proposal for the ZRomS-1amendment - see
this matter above.

On the basis of developments in 2017 regarding the so-called ‘Roma issues’, the Ombudsman concluded that
the situation in Slovenia remains in line with the still relevant indications of the Congress of Local and Regional
Authorities of the Council of Europe under point 4 of Recommendation 315 (2011) stating that local authorities

“have been criticised for inaction or for failing to carry out central government policies on Roma issues”

(compare e.g. with the Ministry of Infrastructure and Spatial Planning statements on p 46 of the Ombudsman's
Annual Report for 2013); “in practice we are faced with a lack of interest of the municipalities populated by the
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Roma to address the spatial problems of Roma settlements in their area”) - but also “government policies have
not always included provisions for translation into local action and the division of competencies between the
different levels of government is not always clear” (see e.g. p 107 of the Ombudsman'’s Annual Report for 2016:
“in its response, the Municipality warned of the poor cooperation between the local and state governments,
which prevents any coordinated preparation of plans for development programmes led by the Government and
the Municipality.”).

In the situation presented above, there are not enough solid foundations that could be relied upon if we were
to undermine the findings that the state and local authorities “fail to express sufficient (political) will and
readiness to undertake long-term activities leading to the arrangement of conditions in certain critical areas
and the integration of the Roma into the social environment” (p 63 of the Annual Report for 2014).

Italian and Hungarian national communities

We acted in a proactive manner in this area in 2017 (see also p 59 of the Annual Report for 2015 and pp 111-
113 of the Annual Report for 2016). We received some petitions - we report on them below. Let us start with
the encouraging part - as stated on p 4 of the REPORT ON THE IMPLEMENTATION OF THE PROGRAMME
OF MEASURES OF THE GOVERNMENT OF THE REPUBLIC OF SLOVENIA FOR THE IMPLEMENTATION OF
REGULATIONS ON BILINGUALISM FOR THE 2015-2018 PERIOD FOR 2016 (No 61400-2/2015/26 of 31 August
2017), the sub-working group in charge of the preparation of a programme of measures for the implementation
of regulations on bilingualism took into account the Ombudsman'’s inquiries from 2016 in the preparation of
their current report, and paid special attention to obtaining responses from the competent departments
regarding the translation and accessibility of forms in the language of the national communities. Some
steps forward have already been made based on this.

Indigenous national communities and consumerism

The Ombudsman does not have the competence or power under the applicable legislation to intervene directly
with companies, as they are not the holders of public authority or power. This is not the case for the Market
Inspectorate of the Republic of Slovenia, which is a state body that has the power to monitor the implementation
of the Consumer Protection Act (ZVPot) and impose measures in accordance with the law.

The first paragraph of Article 2 of ZVPot states that in the areas populated by indigenous Italian or Hungarian
national communities, a company must operate bilingually - in Slovenian and in the language of the national
community. According to the second paragraph of the same article, the business processes in which a company
must also use the language of the respective national community must be specified in detail by the minister
responsible for the economy. Specifically, Article 3 of Decree on the Use of Minority Language of Companies in
Communication with Consumers in Areas Populated from the Italian and Hungarian Minority lists the following
processes: provision of basic information regarding the characteristics, terms of sale, purpose, composition
and use of the product or service; price lists, if they are prescribed by a special law; operating time notifications.

Some parts of the annual reports of the Market Inspectorate of the Republic of Slovenia apply to the work of
inspectors linked to the aforementioned normative basis. For example, p 114 of the Business Report of the
Market Inspectorate of the Republic of Slovenia for 2013 announces that “since the objective of the Market
Inspectorate is to ensure not only the consistent use of Slovene, but also the use of the languages of the
national communities, special attention will be paid in 2014 to the use of minority languages in the areas of
indigenous national communities”. In relation to this, p 112 of the Business Report of the Market Inspectorate of
the Republic of Slovenia for 2014 actually reported that, in accordance with the ZVPot, “in the areas where the
Italian and Hungarian national communities live, special emphasis was given to the respect of the languages
of the national communities, with the inspectors finding that in the coastal region where the Italian minority
lives, their language is regularly used in dealing with consumers, and a similar conclusion was reached by the
inspectors in the area where the Hungarian national community lives. In two cases, it was established that
companies had incomplete information on websites in Hungarian and did not cover all areas of work. Having
regard to the fact that the websites were immediately adapted, a warning was issued in both cases.”

The Ombudsman asked the Market Inspectorate of the Republic of Slovenia for some additional explanations for
a better understanding of the whole picture - we wanted to know how many inspections of the implementation
of the ZVPot clause or the provisions of the Decree were carried out by the inspectors in 2016; how many
violations were established, and how many petitions, reports, complaints, messages or other applications
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(including anonymous ones) had been filed and addressed by the Inspectorate in 2016 relating to the operation
of companies (also) in the language of the Italian or Hungarian national communities or to the business
processes in which the companies must also use the language of the national community. At the end of 2017, we
asked the same questions for the current year, and after receiving the response, we established the following.

With regard to the provisions of the ZVPot and the Decree, 53 supervisions were carried out in 2016 in the areas
where the members of the Hungarian and Italian national communities live (18 supervisions were carried out
in shops, where 6 violations were established - in all 6 cases, the operating time notifications in the language
of the national community were missing; 35 supervisions were carried out in catering establishments, where
12 violations were established with regard to missing operating time notifications, price lists and range in
Hungarian or Italian as appropriate). In 2017 35 supervisions were carried out in catering establishments
- none of the supervisions resulted from a report, complaint or other similar message (violations were
established with regard to missing operating time notifications, price lists and range in Hungarian or Italian
as appropriate). In the first year, the inspectors issued warnings and one reprimand, and in the second year,
they issued two reprimands next to the warnings. According to further explanations of the Inspectorate, the
offenders promptly resolved the identified irregularities. No major violations were established in the use of
the languages of national communities, and the established violations were in fact due to ignorance of legal
requirements and not due to deliberate evasion.

With regard to our question on the number of petitions, reports, complaints or other applications relating
to the operation of companies (also) in the languages of the Italian and Hungarian national communities,
the Market Inspectorate of the Republic of Slovenia informed us that it did not keep a record of this data. It
elaborated that it receives “only a couple of reports a year” on this subject.

Since the right to use the language of the national community needs to be ensured in the proceedings itself, the
Market Inspectorate of the Republic of Slovenia has systematised jobs from the area where the said national
communities live that require knowledge of the language. There are two such jobs in the Murska Sobota area
(one inspector and one administrator with a higher level of knowledge of Hungarian - whereby the second job
was not filled in 2016 and was later abolished “due to the reduced need for administrative technical staff”). In
the municipalities of Koper, Izola and Piran there are five jobs (four inspectors with a higher level of knowledge
of Italian, and one inspector with a lower level of knowledge of Italian - one of the first four jobs was not filled
in 2016 and in 2017).

The forms for reporting violations are available on the website of the Market Inspectorate of the Republic of
Slovenia in the languages of the national communities.

We also learned that the Head of the Inspectorate met with the Deputy of the Hungarian national community
elected to the National Assembly in September 2016. They reviewed the outstanding issues and the functioning
of the Inspectorate, and found that it was doing a good job in this area. The Inspectorate explained that they
had also tried to organise a meeting with the deputy of the Italian national community throughout 2017,
but the meeting did not take place due to his many engagements. However, he talked to the Head of the
Inspectorate by telephone and they established that the use of the language of the Italian national community
is not problematic in terms of regulations within the competence of the Inspectorate. The Head also informed
the Deputy that a new Consumer Protection Act would be prepared in 2018 and that he would also have the
possibility to submit any proposals for amending this Act.

Based on the above, the Ombudsman concluded that the Market Inspectorate of the Republic of Slovenia
is doing a good job in the consumer field of the use of the languages of the Italian and Hungarian national
communities.

Indigenous national communities and police operation

The Ombudsman also contacted the Ministry of the Interior with regard to the Italian and Hungarian national
communities. Among other things, we wanted to find out if there were any complaints against the work of
police officers in 2015, 2016 and 2017 related to the circumstances of bilingual police operations or to a police
officer's failure to comply with the regulations on the use of Italian or Hungarian as official languages in the
municipalities where the indigenous Italian and Hungarian national communities live.

The Ministry explained that during these years there were no complaints against police officers directly related
to circumstances of bilingual police operations or to a police officer's failure to comply with the regulations on

105

2.2 DISCRIMINATION AND INTOLERANCE



2.2 DISCRIMINATION AND INTOLERANCE

the use of Italian or Hungarian. Prior to 2015, some individual complaints of this kind had been recorded, but
it was later established that they were mostly filed for other reasons (e.g. disagreement with the result of the
alcohol test). The Ministry also identified complaints that the police, as a misdemeanour authority in the first
instance, only issues decisions in Slovene, which was verified by the two police administrations and found that
this was true. However, if a person states in the procedure that they are a member of the Italian or Hungarian
national minority, the decision is also translated into the minority language. We received an explanation for
2017 that the police inspectors of the Koper Police Directorate conducted one administrative proceeding in
Italian, and the decision was issued in Italian shortly afterwards; in the Murska Sobota Police Directorate,
translations were made into Hungarian in three administrative proceedings.

We also asked the Ministry for some information concerning the Programme of Measures of the Government
of the Republic of Slovenia for the Implementation of Regulations on Bilingualism for the 2015-2018 period
(No 61400-2 / 2015/5 from 23 July 2015). On its p 39, it was announced that the Police “at the two police
administrations in the nationally mixed areas will organise meetings with the representatives of national
communities”, where they “shall jointly verify the implementation of the adopted measures in the past, establish
the problematic areas of police work and prepare measures for even better cooperation in the future”. We
wanted to know how many such meetings between the Police and the representatives of national communities
had actually occurred so far; specifically, which areas of police work were established as problematic at these
meetings, what kind of problems were established, and which measures for even better cooperation in the
future had been prepared so far, and if the Police still assessed that cooperation with the representatives of
the two national communities was good. In this regard, the Ministry of the Interior informed us that they had
regular contacts with the representatives of the Hungarian and Italian national communities in the Koper and
Murska Sobota Police Directorates in the areas where the representatives of the national communities live.
Such meetings were said to be held several times a year at the levels of community policing officers, police
station commanders, and the directors of the police directorates. No problems were reported in 2016 and they
estimated that cooperation was very good. Since they did not perceive any difficulties in the cooperation with
the national communities at the level of the General Police Directorate in the areas where these minorities
live, they did not organise a joint meeting with the representatives of the Italian and Hungarian national
communities, but apparently the representative of the General Police Directorate was in personal contact with
the heads of national communities at the meetings of the Commission of the National Assembly Commission
for the two National Communities and at the meeting of the Government Commission for the two National
Communities.

When asked if they could list at least one meeting with the representative of the Hungarian or the Italian
national community in 2017 and explain which issues were addressed, the Ministry of the Interior informed
us that the Koper Police Directorate cooperated with representatives and institutions of the Italian national
community at the levels of police stations and the police directorate. At the beginning of the school year,
police inspectors and community policing officers provided the parents and pupils of the first grades of Italian
primary schools in the regions of Izola, Koper and Piran with information on traffic safety. In October, Izola
Police Station organised a visit for the children from an Italian kindergarten and presented the work of the
police officers. In December, they organised lectures on the abuse of pyrotechnic products for the pupils of
Italian primary schools in the regions of lzola, Koper and Piran. There were no formal meetings at the level
of the police inspectorate; however, the Head of the Service of the Director General of the Police personally
contacted the president of the Italian national community on several occasions regarding the request for
consent to changes in the systematisation of bilingual jobs, which must be issued by the national community
in accordance with Article 80 of the Police Organisation and Work Act (ZODPol) (in 2016, there were 6 such
requests issued: 3 for the Koper Police Directorate and 3 for the Murska Sobota Police Directorate). The Director
of the Police Directorate was also in contact with the aforementioned representative. The representative did
not raise any particular issues.

The explanations of the Ministry did not reveal any obvious problems in police operations in relation to the
indigenous Italian and Hungarian national communities. This finding is also consistent with the fact that
there have been no petitions submitted to the Ombudsman by the affected individuals themselves.

Indigenous national communities and the operation of administrative units
The second paragraph of Article 4 (official language of the administration) of the State Administration Act
(ZDU-1) determines that: “In those municipalities where Italian or Hungarian indigenous national communities

reside, the official languages of the Administration must also be Italian and Hungarian respectively. In these
areas, the administration must also operate in the language of the national community. If the party in the
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procedure uses the language of the national community, the administration must conduct the proceedings in
the language of the national community and issue legal and other Acts in the proceedings in Slovene and in the
language of the national community. The body shall inform the party of this right prior to the commencement
of the proceedings”. We also turned to the administrative units of Koper and Lendava to ask if this legal
provision causes any problems in practice (e.g. longer procedures because of the need for translation etc.).

According to the explanations of the Head of the Administrative Unit of Koper, the administrative body fully
conducts the administrative proceedings in both official languages with every citizen of the Republic of
Slovenia who is a permanent resident of an area designated as bilingual by the Statutes of the Municipality of
Koper, if the citizen initiates their request in the language of the national community. However, the members
of the national communities often do not exercise this right. These cases are mostly summary declaratory
proceedings followed by a document or certificate that is always issued in both official languages. There are
only two or three annual cases where the proceedings are initiated in both languages and fully conducted in
them, mostly for public gatherings or registration of associations. The proceedings last approximately a week
longer because of the need to translate the documents into the language of the national community. The Head
also explained that officials communicate with members of nationalities and with Italians in their language
on a daily basis.

Similarly, the Head of the Lendava Administrative Unit informed us that they consistently implement the legal
provisions on bilingual operation for the needs of the municipalities populated by the indigenous Hungarian
national community. Prior to initiating the proceedings at the request of a party, the authority should inform
the parties of this right. The administrative unit also has an official translator for Hungarian. In accordance
with the second paragraph of Article 223 of the Decree on Administrative Operations, the translator translates
all parts of official documents in the case of bilingual declaratory proceedings, and in addition, the majority
of the civil servants at the headquarters of the administrative unit in Lendava are proficient in Hungarian. If
required, the translator also participates in oral hearings. At the local office in Dobrovnik, which operates in
the nationally mixed area of the municipality, the employed registrar also has a high level of proficiency in
Hungarian. The proceedings do not last longer because of the translation - apparently when an administrative
act (decision or order) is prepared, it is immediately translated into Hungarian and served to the parties to
the proceedings and to the notice parties in both official languages. Over the past few years, all bilingual
declaratory proceedings have been decided substantially before the expiry of the statutory deadline for
deciding on administrative matters, and thus no backlogs have been recorded. On the basis of the above, the
Head assured us that in practice they did not perceive any problems regarding the consistent exercise of the
special legal rights of members of the Hungarian national community. They also analysed questionnaires on
customer satisfaction with the work of the administrative unit and did not detect any such problems. They even
received several compliments from their clients for the exemplary provision of special rights to the members
of the Hungarian national community.

Since there were no petitions filed with the Ombudsman that would suggest otherwise, the Ombudsman
has no reason to doubt the explanation of either Head of the Administrative Unit.

Indigenous national communities and the operation of the courts

Paragraph 2 of Article 5 of the Courts Act (ZS) determines that: “In the territories in which the indigenous
Italian and Hungarian national communities live, the business of the court shall also be conducted in Italian
or Hungarian, if a party who lives in that territory uses Italian or Hungarian.” With regard to this, we asked the
District Court in Koper and the District Court in Lendava if this legal provision causes any problems in practice
(e.g. longer procedures because of the need for translation, envelopes for service under the Contentious Civil
Procedure Act (ZPP) or under the Criminal Procedure Act (ZKP), etc.).

The President of the Court in Koper informed us that they encounter very few such cases. Certain judges in
the court’s annual work schedule are assigned to the cases that require bilingual proceedings. In practice, the
proceedings are longer, “but not significantly”.

The President of the Lendava Court replied that being located in a nationally mixed area, the court also operates
in Hungarian in accordance with the second paragraph of Article 5 of the ZS. Since none of the judges meet
the requirements for the conduct of bilingual proceedings, they are conducted with the help of an interpreter
for Hungarian, who is permanently employed by the court. The President explained that, as it is necessary to
translate the documentation submitted by the parties into both languages in the bilingual proceedings, these
are “correspondingly longer”, depending on the scope of the documents that need to be translated.
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The Ombudsman did not receive any petitions regarding the operation of these two district courts which
would undermine the explanations of its presidents.

However, the President of the District Court in Koper also stated that all “invitations and forms ... have not yet
been translated into Italian™ similarly, the President of the District Court in Lendava wrote that “envelopes
for service in both languages or in Hungarian under the ZPP or the ZKP have not yet been provided”, which
the court has apparently been addressing “all the way back to 2014". We received these explanations after the
assurances of the Ministry of Justice (letter No. 012-19 / 2015/10 of 9 January 2017) that it “and the Supreme
Court of the Republic of Slovenia will verify once more whether the forms are appropriate, and cooperate with
the courts from the areas of the indigenous Italian and Hungarian national communities in order to prepare
proposals for translations of the forms that have not yet been translated and which are often used by the
members of the national communities.” The Ministry has already explained to us (letter No. 012- 19/2015/26
of 8 January 2018), that “after reviewing the regulations from its jurisdiction, it has identified the forms which
were then forwarded for translation. The identification of the forms was based on the fact that there is still no
clearly adopted position on the authenticity of the forms that have been or will be translated, as they were not
published in the Official Gazette of the Republic of Slovenia as such (i.e. in a translated version). Therefore, the
identification was based on the following assumptions: (1) the form must be laid down and published in the
Official Gazette; and (2) the form must be intended for the parties to use and exercise their rights in the court
proceedings.” However, according to the presidents of these two district courts, it appears that in practice,
the courts still face difficulties due to some forms and envelopes.

Conservation of the cultural heritage of the Italian national community

A member of the Italian national community in the Republic of Slovenia addressed the Ombudsman about
the issue of the conservation of the culture, tradition and cultural heritage of the Italian national community
in the Republic of Slovenia. In this regard, he presented the Ombudsman with a response from the Ministry of
Culture to the petitioner's proposal to supplement the text of the Decree declaring Traditional Production of
Sea Salt a Living Masterpiece of National Importance (hereinafter: Decree). In its reply, the Ministry rejected
the petitioner's proposal to supplement the wording of the Decree in the part that lists the values which justify
the proclamation of a living masterpiece and expressly states, inter alia, that this is a “special terminology that
is related to the method of salt production (naming of tools and equipment, natural phenomena, parts of the
salt pans, toponymy, place names, channel names)” with the wording “and testifies to the indigenous nature
of the Italian national community in Slovenia”.

The Ministry's explanation of the grounds for this rejection did not convince us, so we addressed a criticism to
the Ministry based on Article 7 of the Human Rights Ombudsman Act (ZVarCP). In the letter to the Ministry, we
initially summarised the essential legal framework of the protection of the indigenous national communities
in the Republic of Slovenia, as defined by Articles 5, 11, 14 and 64 of the Slovenian Constitution, the Framework
Convention for the Protection of National Minorities of the Council of Europe (FCNM) and the European Charter
for Regional or Minority Languages. As already written by the Constitutional Court of the Republic of Slovenia
in point 10 of Decision UI-218 / 04-31, the protection of national minorities is ensured in two forms: prohibition
against discrimination on the basis of national, linguistic, religious, and racial affiliation, and the guarantee
of special rights that only pertain to a minority or its members - the “positive protection” of minorities. Under
the same point, the Constitutional Court continues: “Positive protection entails positive discrimination, since
the members of a minority are ensured rights that the members of the majority do not have. Such measures
entail a high degree of protection of national minorities which is recognised to them by the majority, and which
thereby emphasise the democratic character of the society.” In this regard, it is important that the Slovenian
Constitution allows the legislator to provide special national protection to the indigenous national communities
and their members (see the aforementioned Decision of the Constitutional Court, point 12). Under Article 5 of
the Slovenian Constitution, the state is obliged to protect and guarantee the rights of the indigenous Italian
and Hungarian national communities. In the areas where these two indigenous national communities reside,
the Constitution ensures their members a high degree of protection of their rights (Point 13 of U-1-218 / 04-31).

The second paragraph of Article 4 of the FCNM also determines that: “The Parties undertake to adopt, where
necessary, appropriate measures in order to promote, in all areas of economic, social, political and cultural
life, full and effective equality between people belonging to a national minority and those belonging to the
majority. In this respect, they must take due account of the specific conditions of the people belonging to
national minorities.” In the third paragraph of the same article it is stated that the measures adopted under
paragraph 2 must not be considered to be an act of discrimination. Article 5 of the FCNM is important with
regard to the protection of the cultural heritage of national minorities: “The Parties undertake to promote the
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conditions necessary for people belonging to national minorities to maintain and develop their culture, and
to preserve the essential elements of their identity, namely their religion, language, traditions and cultural
heritage.”

The second paragraph of Article 153 of the Slovenian Constitution stipulates that laws must be in conformity
with generally accepted principles of international law and with valid treaties ratified by the National Assembly,
while the secondary regulations and other general Acts must also be in conformity with other ratified treaties.

It is evident from the aforementioned provisions that the state is obliged to take positive measures that
contribute to the conservation of the cultural heritage of the national minority. An important part of the
traditional production of sea salt, which will be regulated by the (pending) Decree, relies on the cultural
heritage of the indigenous Italian national community. This is also evident from the substantive reasoning of
the Decree, which states: “The history and development of the salt pans and the ethnological and linguistic
particularities of the salt-making heritage and culture in Slovenian Istria are closely connected to the local
Istrian-Venetian culture and the indigenous Italian community, especially in Piran, where the Community of
Italians, in cooperation with other societies, carefully carries out the tradition and the linguistic particularities of
the old salt-makers.” Traditional production of sea salt thus represents the cultural heritage of the indigenous
Italian community.

In view of the above, we could not fully agree with the Ministry's reply to the petitioner that “from the historical
point of view, emphasising only one national community in the text of the Decree is discriminatory against all
the others.” Such a position is inconsistent with the statements in the substantive reasoning of the Decree.
In fact, the drafter of the text of the Decree clearly highlighted the indigenous Italian community as the only
expressly mentioned nationality. Moreover, the Ministry did not address the legal aspects of the protection
of minorities in its reply, which, in our opinion, should not be ignored in the drafting of the Decree. From
a legal point of view, the mention of the indigenous Italian national community in the Decree is not only
permissible, but also in accordance with the provision of Article 5 of the FCNM on the commitment of the
Parties to promote the conservation of cultural heritage of national communities. As the secondary regulations
must be in conformity with ratified international treaties, this also includes the FCNM (second paragraph of
Article 153 of the Slovenian Constitution).

Since the drafter of the Decree is not limited by the principle of equality in regulating the special position
and special rights of indigenous national communities, we could not agree with the legal aspect of the
ministry's response to the petitioner that “if the decree specifically emphasised the Italian indigenous national
community, other indigenous nationalities that were historically present in the salt-pans would also need to be
highlighted: Slovenes, Croatians and probably some others...”. Of course, it also would not be contrary to the
legal order to include other nationalities in the text of the Decree.

We therefore considered that the (additional) mention of the indigenous Italian national community in
Slovenia in the Decree would be an example of a positive measure by the state intended to conserve an
important element of the identity of the national community, in this case cultural heritage. Such a measure
would protect the rights of the national community (Article 5 of the Slovenian Constitution), respect the
ratified international treaty (Article 5 of the FCNM), and emphasise a high level of democracy in Slovenian
society.

The Ministry replied to us that the draft of the Decree “was discussed at a public presentation, where we
took into consideration all the remarks, including the ones of the representatives of various experts of Italian
nationality and of Italian civil associations”. The petitioner was not present at this presentation. The Ministry
stated that when preparing the draft, it “considered the majority opinion of all the experts in the field of history,
museums, conservation of heritage and salt-making, and the professional judgement that salt-making and
salt pans with their tradition and culture are significantly older than all politically or legally defined national
communities”. After our repeated query, it also submitted the names of the experts involved.

Finally, the Ministry informed us that our opinion “cannot be taken into account at the moment, because the
adoption of the Decree has been paused due to the difficulties in financing the Secovlje salt pans”, and that it
cannot “include opinions that do not have expert confirmation and are not based on historical facts”.

The Ministry also considered the Ombudsman's position stated above as an opinion without expert confirmation
-as we understood, this was in particular because salt-making and salt pans with their tradition and culture are
significantly older than all politically or legally defined national communities. Consequently, the Ministry did
not even comment on the arguments of the Ombudsman on the protection of minority rights based on the
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provisions of the Constitution and ratified international treaties. The position of the Ministry is weak, mainly
because the indigenous Italian community is mentioned in connection with the salt heritage and culture even
in the very reasoning of the Decree, as stated above. In addition, the view that only those phenomena which are
not older than the political or legal origin of a nation can be considered as traditions and culture, is too narrow.
For example, this kind of explanation would also exclude the Freising Manuscripts, Primoz Trubar or Valentin
Vodnik from Slovenian culture. (10.1-22/2016).

Radio and television programmes for the Italian national community and replying to received letters

The Ombudsman also received a letter from the President of the Coastal Self-Governing Italian National
Community, who was critical of the starting point of RTV SLO’s programme and business plan for 2018 with
regard to the programmes of the Italian national community. The petitioner considered that the starting points
constituted a direct and obvious violation of constitutionally determined rights.

The programme and production plan is adopted by the Programme Board of RTV Slovenia on the proposal of
the Director General in accordance with the second indent of the first paragraph of Article 16 of the ZRTVS-1.
The fifth paragraph of Article 23 of the ZRTVS-1 specifically stipulates that the Programme Committees for
ethnic community channels must also address the fulfilment of the programme production plan. Furthermore,
the fourth paragraph of Article 23 of the ZRTVS-1 stipulates that the Programme Committees for the ethnic
community channels must, among other things, grant their consent to the scope and programme plan,
programme standards and programme scheme of the channel. In the light of the above, we had to explain to
the petitioner that the warnings about alleged violations of the rights of the national community should be
addressed primarily to the Programme Committee for ethnic community channels, as well as to the member
of the Programme Board of RTV Slovenia, appointed on the proposal of the national community. The petitioner
could furthermore address their warnings to the Office for National Minorities and to the Ministry of Culture.

With regard to the content of the alleged violations, i.e. that the reduction in the number of employees in the
editorial offices and in the production units constitutes an infringement of the rights of national communities,
the Ombudsman believes that it cannot be inferred directly that the acquired rights of minorities have been
reduced only based on areduction in the number of employees. In our opinion, this could only be established
if such measures affected the broadcasting of radio and television channels for the indigenous Italian national
community (fourth indent of the first paragraph of Article 3 of the Radiotelevizija Slovenija Act (ZRTVS-1)).

Similarly, we were contacted by a petitioner who was a member of the Programme Board of RTV Slovenia, who
pointed out an increase in intolerance towards the Italian national community. He stated that this was reflected
in the positions of the members of the Programme Board in the materials for the Commission's meeting to
prepare the starting points of the programme and business plan for 2018, which according to him “advocated
disrespect and fundamental changes in the guaranteed rights of the indigenous national communities in
Slovenia.” In particular, he pointed out the position of one member of the Programme Board, i.e. that “the rights
of the national community should be guaranteed in accordance with the number of representatives of this
community”. He addressed the Ombudsman with a request to take “urgent measures in favour of respecting the
constitutional and legal rights of the indigenous Hungarian and Italian national communities ...".

We did confirm that the fourth paragraph of Article 64 of the Constitution does guarantee the rights of both
national communities and their members, irrespective of the number of members of these communities.
However, we consider that the current legislation, in particular the provisions of the ZRTVS-1, provides
sufficient protection of the rights of the national communities in the area of public information. For example,
the fourth indent of the first paragraph of Article 3 of the ZRTVS-1 stipulates that the public service of RTV
Slovenia must comprise the creation, production, archiving and broadcasting of radio and television channels
for the indigenous Italian national community; the second indent of the first paragraph of Article 16 of the
ZRTVS-1 stipulates that the Programme Board of RTV Slovenia, must, at the proposal of the director-general,
adopt a programme and production plan; in the fifth paragraph of Article 23 of the ZRTVS-1, it is specifically
stated that the Programme Committee for the ethnic community channels must, among other things, also
address the fulfilment of the programme production plan; furthermore, the fourth paragraph of Article 23 of
the ZRTVS-1 stipulates that the Programme Committees of the ethnic community channels must, among other
things, grant their consent to the scope and programme plan, programme standards and programme scheme
of the channel.

Inview of the above, we explained to the petitioner that, as a member of the Programme Board of RTV Slovenia,
he should continue to point out the alleged violations of the rights of the national community at the meetings
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of the Programme Board of RTV Slovenia and its working bodies. He should also try to get the Programme
Committee for the ethnic community channel to address this issue.

Example:

The Ministry would not reply to a letter from the Coastal Self-Governing Italian National Community until
after the Ombudsman’s intervention

The petitioner from the above example also said that he had sent a letter to the Ministry of Culture in October
2016 regarding the status of RTV programmes for the Italian national community, but had not received an answer
by the end of January 2017. We addressed a query to the Ministry and asked it to comment on the petitioner’s
statements. We also pointed out the provision of Article 18 of the Decree on Administrative Operations, which
states that an authority must respond to all correspondence received in physical or electronic form, or at least
issue a notice of follow-up/action and a realistic deadline, at the latest within 15 days of the receipt of a letter.

The Ministry explained that it did receive the petitioner's letter and addressed it in accordance with its purpose
and content within the framework of the public debate on the draft Strategy of the Republic of Slovenia in
the area of Media for the period 2017-2025. Specifically, the letter made concrete suggestions for measures
concerning the programmes for the Italian national community in RTV Slovenia, which should be addressed
by the strategy in question. The Ministry further explained that the draft strategy was still in the stage of
coordination between key departments and stakeholders, so the response to the petitioner's letter in terms of
how the comments and suggestions had been taken into consideration could not yet be prepared, since the
final solutions were not yet known. It also stated that it would provide a “suitable answer when the final draft
strategy to be sent to the Government was prepared.”

The Ombudsman then addressed a criticism to the Ministry because it had failed to reply to the petitioner after
four and a half months. We took the view that the conduct of the Ministry was a violation of Article 18 of the
Decree on Administrative Operations, and proposed that it should immediately send the petitioner at least
a notification of the receipt of the letter, and information on the further course of action and on the planned
period necessary to provide a substantive answer.

Inits further reply, the Ministry accepted the criticism of the Ombudsman with regard to missing the deadline
for replying to the petitioner's letter. It regretted the act and undertook to avoid such violations in the future. It
also sent us a copy of its reply to the petitioner (10.1-23 / 2016).

We should also highlight a case in which a petitioner pointed out an issue about using Hungarian in the
inspection proceedings before the Financial Administration of the Republic of Slovenia (FURS). However, on
the basis of the submitted documentation we established that the infringement of the petitioner's rights
supposedly occurred during a discussion he had had with the tax inspectors on 21 November 2011 and in the
related decision of 17 April 2012. In this case, more than five years had passed since the alleged irregularities. In
such circumstances, it was clear that the Ombudsman's addressing of this case could not provide an adequate
result due to the time that had passed (indent 6 of Article 30 of the ZVarCP). In addition, we also understood
that the petitioner should have initially used an ordinary appeal to complain about the allegedly violated
provisions of the ZUP on the use of the language in the proceedings, by lodging a complaint under point 5 of
the first paragraph of Article 237. If an appeal had been rejected, the petitioner could still have had access to
the judicial protection of his rights relating to the use of the language in the proceedings. Thus, in this case, all
ordinary legal remedies had not been exhausted, which also prevented us from addressing this petition (fifth
indent of Article 30 of the ZVarCP).

Concerning a meeting with the President of the umbrella Federation of Cultural Associations of the
German Speaking Ethnic Group in Slovenia.

We met with the President of the umbrella Federation of Cultural Associations of the German Speaking Ethnic
Group in Slovenia at his initiative. He said that the attitude of fellow citizens of Slovene nationality, the media,
and representatives of culture and politics towards the functioning of German societies in Slovenia has improved
in recent years - which is primarily reflected in the fact that there have been no negative announcements in
the Slovene media in relation to cultural activities for a long time. From the very beginning, the Federation
has advocated the recognition of the status of the indigenous German national community in Slovenia at a
similar level as for the Hungarians, Italians and other successor states of former Yugoslavia. After unanimously
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adopting the decision of the Austrian National Assembly, which requires the federal government of the Republic
of Austria to advocate the recognition of the German national community in Slovenia in bilateral relations with
Slovenia, they are now a minority under the protection of Austria. According to the assurances of Austrian
diplomats and politicians, the question of our national community is being addressed at all bilateral meetings
- but without success. Therefore, at the initiative of the Federation, the Federal Republic of Germany has been
included in this issue. Their federal envoy, Hartmut Koschyk, responsible for national minorities, recently spoke
with the Slovenian Ambassador in Berlin.

Inone of the petitions addressed by the Ombudsman in 2017, a petitioner claimed that there was a discrimination
based on gender in the use of a sauna. He stated that the sauna was only accessible to women on Tuesdays
and that the price for the annual and monthly ticket for men and women is the same, despite the fact that men
can use the sauna only six days a week and women can use it seven days a week. He calculated that the men
have more than 14% fewer occasions to visit the sauna in comparison to women. The petitioner had initially
(in 2016) addressed the Advocate of the Principle of Equality, who responded only after an urgent appeal, and
answered by email that the body is in the process of establishment and that addressing of complaints was not
yet possible due to staff problems (for more in this direction, see pp 102-103 of the last year's Annual Report
of the Ombudsman).

Taking into account the powers of the Ombudsman that enable mediation only in relation to state bodies,
local self-government bodies and holders of public authority, we were not able to directly address the alleged
discrimination which was supposedly caused by a public institution with its terms of use of the sauna. We
therefore addressed a proposal to the Market Inspectorate of the Republic of Slovenia to deal with the alleged
discrimination. Specifically, the Protection against Discrimination Act (ZVarD) stipulates that, next to the
Advocate of the Principle of Equality, the competent inspections which act as misdemeanour authorities
must also carry out inspections over the implementation of the provisions under this Act. We believe that the
publicly accessible price list of sauna services justifies the assumption that the service offered by the sauna
is violating the prohibition of discrimination (Article 4, Paragraph 2 of the ZVarD), namely: 1) because the
sauna is accessible only to women on Tuesdays, and 2) because there is suspicion of indirect discrimination in
determining the price of the monthly and annual tickets, which is the same for men and women, even though
men can use the sauna for only six days a week while women can use it for seven.

The Market Inspectorate replied that the different treatment in individual cases may be admissible, referencing
the opinion of the Advocate of the Principle of Equality that “the exclusive use of the sauna for women on
a given day for the purpose of ensuring intimacy” is a permissible exception. The Market Inspectorate also
considered that “the availability of the service on one day of the week only to people of one sex does not
constitute an infringement of the prohibition of discrimination on grounds of sex, since it cannot be expected
that women and men must always share the goods or services offered, but only that the goods are not offered
under more favourable terms to people of one sex. Access to the sauna is not offered to women under more
favourable conditions than to men, as they only get one day of the week reserved for them.” The Market
Inspectorate concluded that “considering the Advocate's opinion, offering a sauna service only to women one
day a week in this case is not to be considered discriminatory.”

This answer covered the first point of the Ombudsman’s assessment which applied to the existence of direct
discrimination as men are banned from the sauna on Tuesdays. But it was not clear from the answer whether
the Market Inspectorate established the existence of indirect discrimination in determining the price of monthly
and annual tickets, which is the same for men and women, even though men can use the sauna for only six
days a week and women can use it for seven. For this reason we again addressed the Market Inspectorate and
asked it to establish whether access to the sauna is offered to women under more favourable conditions than
to men.

This time, the Inspectorate notified the Ombudsman that it had reviewed the prices of the monthly and annual
saunatickets under the provisions of the ZVarD. We have been informed that the publicinstitution has eliminated
the detected irregularities by withdrawing monthly and annual tickets from sale and instead introducing a
package of 100 non-transferable tickets. The duration of ticket validity was also extended for male holders of
valid annual tickets taking into account all the working Tuesdays in the period of the extended validity. The
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notice of the Market Inspectorate also revealed that due to the established violations of the provisions of article
6 of the ZVarD, a decision on the administrative offence was issued to the public institution.

In this case raised by a petitioner, discrimination on grounds of sex in the provision of services was actually
established by the Market Inspectorate after the Ombudsman’s intervention and was eliminated after the
supervision was carried out. (10.2-1/2017).

Continued discrimination of students with disabilities...

Unfortunately, we must continue this year with an unfinished story. On p 117 of the previous Annual Report,
we reported on the issue of systemic discrimination of disabled students. Among other things, we pointed
out the provision of the second paragraph of Article 11 of the Equalisation of Opportunities for Persons with
disabilities Act (ZIMI), which explicitly stipulates that “Persons with disabilities” must be entitled to appropriate
accommodation for inclusion in the educational or study process and must have the right to have an educational
or study process adequately adapted to their individual needs.. The third paragraph of Article 38 of the ZIMI
stipulates that “the time limit for the reasonable accommodation of education and study processes referred to
in Article 11 of this Act must not exceed five years after the entry into force of this Act.” This deadline expired on
11 December 2015, and since the entry into force of the ZIMI, special legal regulations in this area have not been
adopted. The Ministry of Education, Science and Sport was aware of the issues and announced that the starting
point for the new comprehensive Higher Education Act (ZVis), which will systematically regulate the rights of
students with disabilities in relation to their studies, would be prepared at the end of January 2017; in 2017, the
Act was planned to be discussed by the government and the National Assembly, according to the assurances
of the Ministry at the time. Initially we also wanted to point out that another disabled student contacted the
Ombudsman in 2017 and claimed discrimination in transportation from home to college.

We checked with the Ministry to see if they were in line with their forecasts from the previous year. We were
informed that the new ZVis would not be ready in 2017; but the aforesaid Ministry had agreed, together with
the Ministry of Labour, Family, Social Affairs and Equal Opportunities, on the joint financing of the call for the
transport of physically disabled students, which should be a temporary solution until appropriate systemic
arrangements for the transport of students with disabilities can be adopted. Article 7 of the Student Status Act
(ZUPS), which was adopted in October, supplemented the ZVis with a new Article 69a. In the first paragraph, this
Article defines who the students with special needs are. In the third paragraph, it stipulates that students with
special needs are entitled to more favourable treatment in the selection procedure in the event of restriction
of enrolment, to the adaptation of the implementation of study programmes, and to additional professional
assistance in their studies, whereby they can progress and complete their studies over a longer period of
time than anticipated by the study programme, while retaining other rights and benefits of students from the
first paragraph of Article 69 of the ZVis. The ZUPS also stipulates that the procedures and detailed manner
of exercising the rights from the previous paragraph must be determined by the Minister in charge of higher
education. According to the assurances of the MIZS, the authorities have already begun to prepare the Rules.

Enquiring further at the MIZS, we found that the aforementioned provisions of the ZUPS do not regulate the
problems of the transportation of disabled students, but that the issue should be legally regulated by the
Ministry of Infrastructure. We asked the MIZS if the right of disabled students to complete their studies over
a longer period of time than anticipated by the study program is also limited due to the above established
fact. The Ministry explained that “the rights arising from ZUPS are still being coordinated” and that therefore,
it could not answer the Ombudsman's question. The MIZS therefore failed to fulfil its promise to prepare an
amendment to the ZVis that would systematically regulate the rights of disabled students. In this respect, the
incompleteness of the ZUPS is a disappointment, as the Act does not resolve two main issues concerning
the rights of students with disabilities, i.e. the possibility of prolonging their student status, and ensuring
transportation for students with disabilities. By the end of 2017 the National Assembly was in arrears by
more than two years in the adoption of appropriate bases for the adaptation of the study process for students
with disabilities, which is otherwise its responsibility under the third paragraph of Article 38 of the ZIMI (10.5-
8/2016 and 10.5-11/2017).
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Failure to act by the Council for Persons with Disabilities of the Republic of Slovenia

When addressing one of the petitions (see example below) in 2017, the Ombudsman also contacted the Council
for Persons with Disabilities of the Republic of Slovenia (hereinafter: the Council). We found that this body,
established on the basis of Article 28 of the ZIMI, does not satisfactorily fulfil the tasks assigned to it by the
law.

In the fourth and fifth paragraphs of Article 28,the ZIMI stipulates that the Council must function as a
mandatory forum for consultation on disability policy issues. In particular, it must monitor the development
and implementation of programmes in the area of the protection of persons with disabilities; participate in
drawing up reports on the implementation of national programmes and provide opinions on them; promote
and monitor the implementation of the Act Ratifying the Convention on the Rights of Persons with Disabilities
and the Optional Protocol to the Convention on the Rights of Persons with Disabilities; and deliver opinions
to proposers of laws and regulations applicable to the protection of persons with disabilities during public
discussion.

The Ombudsman contacted the Council with questions and proposals with regard to its last listed task above,
and found out that the Council had failed to prepare a substantive answer to the Ombudsman's question or
to address the Ombudsman's proposals - even though these applied to the implementation of the Council's
statutory powers. In response to the Ombudsman's enquiry, the Council explained that it does not function
entirely as an independent body, as it should have been, and does not have employees that could deal
in substance with the Ombudsman's letter. It was explained that even determining the dates for Council
meetings presents a problem, as they have to coordinate all of its 21 members. It was further stated that at the
moment, its priority is to promote a change in legal status. The Council wants to become an independent legal
entity with its own employees, in order to be able to provide quality and timely answers to all urgent disability
issues. It also pointed out that by ratifying the Convention on the Rights of Persons with Disabilities, Slovenia
committed itself to implementing its Article 33, which stipulates that “the State’s Parties shall, in accordance
with their legal and administrative systems, maintain, strengthen, designate or establish within the State
Party a framework, including one or more independent mechanismes, as appropriate, to promote, protect and
monitor the implementation of the present Convention.” The Council estimated that it cannot be considered
as such amechanism at the moment, because it has neither its own employees nor the financial resources,
and it is not an autonomous legal entity.

As is evident from the publication on the website of the Ministry of Labour, Family, Social Affairs and Equal
Opportunities (hereinafter: MDDSZ) entitled “The Prime Minister of the Republic of Slovenia, Dr Miro Cerar,
hosted a delegation of the Council for the Disabled of the Republic of Slovenia”, published on 22 June 2016,
the Government of the Republic of Slovenia has been aware of the circumstance that the Council “cannot fulfil
the required conditions and professional tasks deriving from the Convention (the preparation of the Action
Programme for monitoring, monitoring the implementation and reporting on the Convention, supervision of
the preparation of disability legislation, etc.)” for quite some time.

It should also be noted that the legislator has already foreseen how the Council should perform its legal
duties - the sixth paragraph of Article 28 of the ZIMI stipulates that the ministry responsible for the protection
of persons with disabilities must carry out professional, administrative and technical tasks for the Council.
The MDDSZ should therefore provide the Council with expert assistance in the exercise of its legal powers.
However, the Council itself did not mention the issue of its relationship and cooperation with the Ministry in
its responses to the Ombudsman. We believe that, prior to directing all its efforts into changing its status and
obtaining independence, the Council should demonstrate more specific efforts to fulfil the tasks imposed
by the law, including by appealing to the Ministry to provide assistance under Article 28 (6) of the ZIMI (10.5-
15/2016).

Example:

Installation of bath tub in sheltered housing

The Ombudsman was contacted by a disabled person who wanted to apply for housing managed by the
Pension and Disability Insurance Real Estate Fund, but the problem was that the bathrooms in such housing
are only provided with a shower. This solution was not working for the petitioner due to his specific needs, as
he could fall from a chair when showering, and he also needed assistance in order to use a shower. He would
not experience such problems if a bath tub was installed and believed that there are approximately 200 people
with similar needs in Slovenia. The petitioner had already contacted the Pension and Disability Insurance Real
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Estate Fund, who explained that the apartments were built on the basis of the Rules on the Minimum Technical
Requirements for the Construction of Residential Care Homes for the Elderly and on Ensuring Conditions for
Their Operation (hereinafter: the Rules), which stipulate in Article 14 that the bathroom equipment of the
apartments should include a shower but not a bath.

Further addressing the petition, the Ombudsman sent a query to the Council for Persons with Disabilities of the
Republic of Slovenia - which should also provide opinions on the protection of persons with disabilities under
the ZIMI - with questions and proposals, but it replied that it could not prepare a substantive answer due to
its financial and personnel problems (as detailed above). Furthermore, the Ombudsman also turned directly
to the Ministry of the Environment and Spatial Planning, which is responsible for preparing regulations in the
area of construction. We proposed that the Ministry cooperate with the experts from the Slovenian Paraplegic
Association to address the installation of bath tubs in sheltered housing, take a position on this issue, and
decide whether and how to deal with this problem in the regulations in the area of construction.

The Ministry informed us that it does not intend to change the relevant regulations, since the existing solutions
are appropriate in the opinion of the Slovenian Paraplegic Association. The latter considered that installing
an adapted shower in an average bathroom for an unknown person with impaired mobility is a universal
solution, and functional for different types of impaired mobility. Furthermore, the Association stated that such
a shower can be upgraded by installing a prefabricated bath tub, whereby such an adjustment would not
require structural or primary installation intervention in the structure of the living area, but only an additional
adjustment detail linked to the specific abilities of a physically impaired individual, similar to technical devices
(support bars, lifting mechanical devices, etc.).

Since the Ministry and the Slovenian Paraplegic Association assessed that the current regulation already allows
the adequate adaptation of the housing to the specific needs of the petitioner, i.e. the installation of a bath tub
next to the shower, we directed the petitioner to seek a specific solution for his housing problem by sending
his bathroom adaptation request to the addressee, whereby he can also reference the opinion of the Slovenian
Paraplegic Association (10.5-15 / 2016).

Discrimination of a public servant with a disability in the reimbursement of travel expenses to and from
work

The Ombudsman was contacted by a petitioner employed as a teacher in a secondary school. The petitioner
was a person with a category Il disability and was employed part-time based on a decision by the Pension and
Disability Insurance Institute of the Republic of Slovenia. Due to her disability, she was unable to withstand
major physical strain such as standing for a long time or walking. She carried out her daily work in two school
locations, which are approximately one kilometre apart. She stated that the closest bus station to her home
was 300 m away and the closest bus station to the school was 500 m away, plus she also had to switch between
both locations daily. For these reasons, she drove a car to work. If she used public transport, she would have
to walk for up to three and a half kilometres a day, which would present an excessive physical burden for her.
She also stated that until September 2016, she received a reimbursed monthly ticket for transport by bus in
the amount of 69 euros, which covered the costs of transport by private car. In the current school year, the
employer only reimbursed the cost of the cheapest public transport, which no longer covered the costs of car
transport.

The petitioner had already contacted her employer and the Ministry of Education, Science and Sport with
questions and requests for clarification. She received an answer explaining that “due to the entry into force of
the Fiscal Balance Act (ZUJF) and of the annexes to sectoral collective agreements, only the cheapest possible
public transport may be reimbursed as transport compensation”, and that “there are no particularities with
regard to the reimbursement of the costs of transport to and from work for disabled workers or employees
with health problems, so the rules apply in the same way as for all other employees.” Despite this clarification,
the petitioner considered that she was discriminated against in the reimbursement of the cost of transport to
work due to her disability.

The Ombudsman was also critical of the Ministry’s views. First of all, we were not persuaded by the explanation
of the Ministry as to why the petitioner may not be paid a kilometre allowance. In the criticism addressed to
the Ministry, we pointed out the first paragraph of Article 52 of the Slovenian Constitution, which stipulates
that disabled people must be guaranteed protection and work training in accordance with the law, and Article
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14, which guarantees equality before the law irrespective of disability. We also pointed out the provisions of
Article 27 of the Convention on the Rights of Persons with disabilities (hereinafter: CRPD), the protection of
persons with disabilities against discrimination under the ZVarD and ZIMI, and Article 6 of the Employment
Relationship Act (ZDR-1), on the basis of which both indirect and direct discrimination of workers on the basis
of disability are prohibited during the employment relationship. The first paragraph of Article 130 of ZDR-1
also states the following: “The employer must ensure reimbursement to the worker of expenses for meals
during work, for travel expenses to and from work and of expenses the worker incurs during the performance
of certain work and tasks on business travel.” According to the Ombudsman, the applicable constitutional,
international and statutory arrangements also ensure the special protection of rights to persons with
disabilities in the context of an employment relationship, including the right to reimbursement of work-related
expenses. These regulations expressly prohibit indirect discrimination of persons with disabilities (also) in the
reimbursement of work-related expenses. We therefore considered that the viewpoint of the Ministry that
“there are no particularities with regard to the reimbursement of the costs of transport to and from work
for disabled workers or employees with health problems, so the rules apply in the same way as for all
other employees” is an indirect form of discrimination, since the petitioner is in a less favourable position in
comparison with people without disabilities due to this seemingly neutral regulation and the practice of the
Ministry. A person without disabilities could use public transport in the same or similar situation, and thus all
the costs of transport to and from work would be reimbursed, while the petitioner was not able to use public
transport due to her (proven) disability, so she had to cover a large part of the costs herself, which put herin a
less favourable position.

We were particularly critical of the Ministry's position in the letter No. 6030-2 / 2016/1 of 26 August 2016, in
which point 4.2 in the second paragraph specified when public transport is not possible. We considered that
this part is discriminatory because it completely ignored the situation of persons with disabilities who could
not use public transport due to their impaired mobility. We also considered that the use of public transport is
not possible in situations which were not listed in this viewpoint, e.g. when a disabled worker cannot use public
transport because he or she cannot access it or cannot fit inside (e.g. with a wheelchair) or cannot access
the bus stop (e.g. because of the long walking distance). We also cannot agree with the MIZS referencing the
interpretation of the Ministry of Public Administration (hereinafter: MJU) in document No. 100-1521/ 2014/2 of
18 December 2014, since the last sentence explicitly states that transport costs “may be reimbursed differently
as stipulated by collective agreements, if this is specified in the regulations governing the special status and
rights of persons with disabilities”.

The Ombudsman thus proposed that in the given case the petitioner should be reimbursed by a kilometre
allowance - such a measure would protect the rights of persons with disabilities, ensure their equal treatment
before the law (Article 14 of the Constitution), and respect the ratified international treaties (Article 27 of the
CRPD) and the prohibition of discrimination (Article 6 of ZDR-1 and the second paragraph of Article 4 of the
ZVarD). However, the MIZS did not follow the Ombudsman's proposal. It stated that the reimbursement of
the costs of transport to and from work for civil servants is regulated in the first paragraph of Article 5 of the
Annex to the Collective Agreement for Education and Schooling Activity. They also wrote that they absolutely
agree that “persons with disabilities should enjoy special protection in the employment relationship” and that
they themselves assess that “it would be appropriate to allow employees with a disabled status to get their
transport costs reimbursed by a kilometre allowance if they cannot use public transport to work because of
their disability”. However, according to them, their position is harmonised with both the MJU and the Court
of Audit, and, unfortunately, when concluding annexes to collective agreements, the social partners did not
leave “room for manoeuvre” for a possible (additional) decision of the employer in cases where it could be
considered that public transport was not possible, with the exception of the cases set out in Article 5 (3) of
the aforementioned Annex. Therefore, the MIZS intends to send an initiative “to the competent Ministry of
the Civil Servants System (MJU) to agree on an appropriate solution to the issue with the participation of the
representative trade unions.”

The Ombudsman was critical of the Ministry's response, as we believe that the established discrimination
against disabled employees could and should have been eliminated already. Among other things, we pointed
out that the MIZS is an autonomous administrative body. In accordance with the provision of the second
paragraph of Article 120 of the Slovenian Constitution, it is bound (only) to the Constitution and the law, and
in this particular case, it could not validly rely on coordination with the MJU and the Court of Audit. We again
pointed out that in interpretation No. 100-1521/ 2014/2 of 18 December 2014, the MJU expressly stated in the
last sentence that transport costs “may be reimbursed differently as stipulated by collective agreements, if
this is specified in the regulations governing the special status and rights of persons with disabilities”. In our
opinion, this indicates the viewpoint of the MJU that employees who cannot use public transport due to their
disability should be reimbursed the cost of transport in the form of a kilometre allowance - this is the only
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way to prevent legal discrimination against disabled workers in the reimbursement of transport costs in such
cases. We also emphasised that in accordance with the provision of Article 4 of the Collective Agreements Act
(ZKolP), collective agreements may contain only the provisions which are more favourable for employees than
the provisions contained in the law, unless the Employment Relationship Act stipulates otherwise. Employees
may not waive the legally stipulated protection against discrimination on the basis of a collective agreement.
They also cannot waive the right to reimbursement of costs for transport to work (Article 130 of ZDR-1) on
the basis of a collective agreement. Therefore, we can consider in the present case that the Annex to the
collective agreement does not regulate the reimbursement of work transport costs of disabled workers, so
a direct constitutional provision on equal treatment before the law should be applied instead (Article 14 of
the Slovenian Constitution) along with the provision of Article 27 of the Convention on the Rights of Persons
with disabilities and the provision on the prohibition of discrimination (Article 6 of the ZDR-1 and the second
paragraph of Article 4 of the ZVarD). We again asked the MIZS to complete its letter No. 6030-2 / 2016/1 from
26 August 2016 and to expressly indicate that public transport is also not possible when a disabled worker
cannot access it or cannot fit inside (e.g. with a wheelchair) or cannot access the bus stop (e.g. because of the
long walking distance), and that in such cases, the employee's travel costs should be reimbursed in the form
of a kilometre allowance.

In its second reply, the Ministry did not fully take the Ombudsman'’s proposal into account, but nevertheless
announced that, after consulting with the MJU, the public servant in question would be reimbursed by a kilometre
allowance, based on the circumstance that the use of public transport would place too much physical strain
on her and that changing location could lead to excessive time losses. According to the provisions of the Annex
to the Collective Agreement for the Education and Schooling Activity, it is considered that a public servant
who, due to the use of public transport, has more than one hour of time loss (disregarding the duration of the
journey in one direction), cannot use public transport and is therefore reimbursed by a kilometre allowance
(10.5-2/ 2017).

Discrimination of public servants with a disability in the reimbursement of travel expenses to and from
work

Above, we reported on the specific case of a public servant with a disability who was unable to use public
transport and so drove a car to work, and to whom the employer did not pay a kilometre allowance but only
covered the cheapest public transport. We estimated that this was a case of indirect form of discrimination
on the grounds of disability and proposed that the employer reimburse the transport costs by a kilometre
allowance. In the end, the employer did that, but the basis for payment of transport costs was not entirely
appropriate, according to the Ombudsman. Therefore, we continued to address this case from the systemic
point of view and sent queries and proposals to the Ministry of Public Administration (MJU).

The Ombudsman tried to get the Ministry to supplement its interpretation No.100-1521 / 2014/2 from 18
December 2014. This interpretation refers to the reimbursement of the costs of transport to and from work for
disabled people if the distance from the place of residence to the place of work is less than 2 kilometres. In this
interpretation, the MJU considered that a public servant whose health problems require the use of a means
of transport to get to work is not entitled to the reimbursement of the cost of transport to and from work if
the distance between the place of residence and the place of work is too small, because the required distance
for the reimbursement of transport costs is more than two kilometres. In this explanation, the Ministry also
stated that the costs of transport to and from work may be reimbursed differently as stipulated by collective
agreements, if this is specified in the regulations governing the special status and rights of persons with
disabilities.

The Ombudsman considers that cases which indirectly discriminate against disabled people fall within the
framework of the regulations governing the special status and rights of persons with disabilities, since the
protection of persons with disabilities against discrimination is based on several regulations, e.g. on the
constitutional provision on equal treatment before the law (Article 14 of the Slovenian Constitution), the
provision of Article 27 of the Convention on the Rights of Persons with disabilities, and on the provisions on the
prohibition of discrimination (Article 6 of ZDR-1 and the second paragraph of Article 4 of the ZVarD).

We considered that the interpretation of MJU, No. 100-1521 / 2014/2 of 18 December 2014, is too vague in
substance with a view to the protection of persons with disabilities against discrimination in the enjoyment
of work-related rights, and that it allows interpretations which constitute indirect discrimination against
persons with disabilities in the enjoyment of these rights. We proposed that the MJU expressly indicates that
public transport is also not possible when a disabled worker cannot access it or cannot fit inside (e.g. with a
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wheelchair) or cannot access the bus stop (e.g. because of the long walking distance), and that in such cases,
the employee's travel costs should be reimbursed in the form of a kilometre allowance.

The MJU did not follow the Ombudsman's proposal. It reported that the current regulation was based on
the provisions of the Annex to the Collective Agreement for Non-Economic Activities (Official Gazette of the
Republic of Slovenia, No. 40/12) and in the field of education, also on the provisions of the Annex to the
Collective Agreement for Education and Schooling Activity. It explained that the interpretation of collective
agreements and annexes is the responsibility of the committee for the interpretation of individual collective
agreements, while the MJU only provides explanations within the scope of its work, which can then be used by
the professional service and the employer deciding on the rights of public servants under the law, implementing
regulation or collective agreement. It stated that the previous regulation in this area was based on the Decree
on Reimbursement of Travel Expenses to Civil Servants and High Officials in Public Authorities. This Decree,
which expired on June 1, 2012, otherwise regulated the issues of reimbursement of transport costs in cases
of disability. A disabled employee was reimbursed for the cost of transport by a kilometre allowance or was
reimbursed for the use of another appropriate transport, whereby this decision was adopted by the head in
accordance with the regulations.

Nevertheless, the MJU considered that the applicable regulations on the reimbursement of transport costs to and
from work in the Annex do not imply that disabled people are discriminated in the reimbursement of transport
costs, as, under these regulations, public servants are reimbursed for such costs if the distance between the
place of residence and the place of work exceeds two kilometres, regardless of whether they are disabled or
not. Regarding the latter, it should be emphasised that the indirect form of discrimination means that an
individual is in a less favourable position on the basis of his personal circumstances precisely because of a
seemingly neutral provision, criterion or practice. We can agree with the MJU that the applicable regulations
apply in the same way to public servants with or without disability. But this in fact causes the problem: a public
servant without a disability living more than two kilometres away from their workplace receives reimbursed
transport costs for work in the amount of public transport and can also benefit from this transport. If the
distance between the place of residence and the workplace is less than two kilometres, the cost of transport to
and from work is not reimbursed, because the journey can be made on foot. However, a public servant with a
disability who is unable to use public transport and is also unable to walk to their workplace, thus has to cover
part of the transport costs and is in a less favourable position than a public servant without such a disability.
In this way, the public servant’s right under Article 130 of the ZDR-1 has been compromised, and the current
legislation constitutes an indirect form of discrimination against persons with disabilities in the enjoyment of
rights for the duration of the employment relationship.

In accordance with the provision of Article 4 of the ZKolP, collective agreements may contain only the provisions
which are more favourable for employees than the provisions contained in the law. Collective agreements and
annexes to collective agreements therefore cannot determine a narrower scope of employment relationship
rights stipulated by law. An employee may not waive the protection against discrimination with regard to
an employment relationship right. We can once more agree with the MJU that it is in fact not competent to
interpret collective agreements; nevertheless, taking into account the fact that the described case (at least
according to the Ombudsman) is an indirect form of discrimination in relation to the exercise of a legally based
right, the Ministry should be able to prepare an explanation to assist the employers deciding on the right of
disabled public servants to reimbursement of costs for transport to and from work.

The Ombudsman asked how many such cases the Ministry had detected and it replied that there were only
two so far. The Ombudsman will continue to monitor this issue and, when dealing with concrete cases, strive
to eliminate possible discrimination of public servants with disabilities. The Ombudsman's proposal to the
MJU could have contributed to equal treatment of public servants regardless of their disability, but it was not
accepted. Despite this, the Ombudsman'’s recommendation to the employers deciding on the right of disabled
public servants for the reimbursement of costs of transport to and from work should be emphasised: when an
employee is not able to use public transport because of a disability, the costs of transport should be reimbursed
by a kilometre allowance when using a private car for transport to and from work, or reimbursed for the use of
another appropriate form of transport (10.5-2 / 2017).

Entering a shop with a guide dog can still present a problem
We were also contacted by a petitioner who wrote that the Harvey Norman store in Ljubljana had not let her

enter with her guide dog, even though the dog was equipped with the appropriate harness with handle and
all the appropriate markings. She informed us shortly afterwards that she wanted to withdraw her petition,

n8



because she was already in contact with the store and they were seeking a solution. Nevertheless, this issue is
highlighted in this Annual Report as a remainder that we reported on a very similar case ten years ago (p 51 of
the Annual Report for 2007), when a blind person with a guide dog was not allowed to enter a public building.
Let us initially point out that it is alarming that these things still happen.

This issue also raises all kinds of questions. First of all, is it a systemic failure that the provision on guide
dogs and assistance dogs being able to enter all public places and all means of public transport with their
handlers is written in the Animal Protection Act (ZZZiv), when it actually applies to disabled people? Also,
is it not strange that Article 45 of the aforementioned Act states that the legal people or individual sole traders
will be fined between EUR 2,400 and EUR 84,000 for offences of failing to allow access to a guide dog or
assistance dog, along with its handler, to a public place or a means of transport, but the supervision over the
implementation of this Act and its regulations should be directly carried out by the “veterinary, agricultural,
hunting and fishing inspectors and inspectors responsible for preserving nature™?
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Cases processed Resolved and well-founded
ngex Moo Noofwel- \APCTRY
Area of work 2016 2017 resolved founded
17/16 cases among those
cases cases X
resolved (in %)
3. Restriction of personal liberty 182 157 86.3 135 27 20.0
3.1 Remand prisoners 23 20 87.0 17 8 47.1
3.2 Prisoners 88 91 103.4 80 8 10.0
3.3 Psychiatric patients 27 15 55.6 12 2 16.7
3.4 Peo_ple in social care 29 19 65.5 17 8 47.1
institutions
3.5 Youth houses 3 2 66.7 1 0 -
3.6 Illegal aliens and asylum 5 4 80.0 > 0 _
seekers
3.7 People in police custody 0 0 - 0 0 -
3.8 Forensic psychiatry 5 5 100.0 5 1 20.0
3.9 Other 2 1 50.0 1 0 0.0

This section focuses on the processing of petitions associated with the restriction of personal liberty.
It concerns individuals who have been deprived of their liberty, or whose freedom of movement has been
restricted for different reasons. These include remand prisoners, prisoners serving prison sentences (including
house arrest and substitute prison sentences), people in the unit for forensic psychiatry, minors in the juvenile
prison, correctional facilities, residential treatment institutions and work centres, people with mental disorders
or illness who are placed in social and healthcare institutions, and aliens in the Aliens Centre.

In 2017, we processed 20 petitions by remand prisoners (in 2016, 23 cases) and slightly more petitions by
prisoners than the previous year (i.e. 91 compared to 88 in 2016). Quite a number of issues were resolved
by our associates through phone conversations, and there was no need to process the case in a more formal
procedure. In addition to processing petitions in this area, we also visited prisons when implementing the
duties and powers of the National Preventive Mechanism (NPM), which is the subject of a special report.

As in previous years, we established whether the rules and standards which the state undertook were being

observed, both through the Constitution of the Republic of Slovenia and international conventions, in order to
safeguard human rights during deprivation of liberty, especially human personality and dignity.
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When serving their prison sentence, prisoners must be ensured all fundamental human rights, except
those explicitly taken away or restricted by law. This has also been pointed out by the European Court of
Human Rights in its convictions of our state due to violations of the rights of people in custody, and in the
latter’s lawsuits for the payment of compensation due to inappropriate conditions at the time of serving
their prison sentence and/or while being held in a remand prison.

The petitions by remand prisoners and prisoners were verified (in some cases with visits) with the relevant
bodies (e.g. courts), particularly the Prison Administration of the Republic of Slovenia (the UIKS), prisons or
the Ministry of Justice (MP). Individual topics in this field were also discussed at meetings with representatives
of the MP or the UIKS. If a procedure was initiated in a case (e.g. in the event of claimed major irregularities
or obvious arbitrariness), the people in custody were informed of the replies to our enquiries with the relevant
authorities and of our findings and eventual other measures, e.g. recommendations to the relevant authorities.
To establish a basis for further action by the Ombudsman, we asked petitioners, if necessary, to let us know
whether the clarifications they had received were suitable, or perhaps inaccurate or insufficient. If the
petitioners did not respond, we were unable to continue our enquiries. Considering the above, and the fact
that we intervened only if the responsible bodies failed to present their position on a matter or did not
consider it at all, the proportion of well-founded cases among those resolved in the area of processing
petitions filed by people in custody is as can be expected.

Itis encouragingto learn that the number of people in custody has reduced; however, there are still prisons which
are dealing with the issue of overcrowding. This continues to be true for Ljubljana Prison and its overcrowding.
The lack of functionality of the building housing this prison undoubtedly requires the construction of new
facilities in Ljubljana, even though (as repeatedly emphasised) the problem of overcrowding cannot be resolved
only by building new prisons. It can also be expected that the operations of probation services will contribute
to a more frequent use of alternative sanctions, thus reducing the number of people in custody. In this respect,
the Recommendation of the Committee of Ministers to Member States on the European Rules on Community
Sanctions and Measures, which was adopted on 22 March 2017, might be useful.

We can also mention the poor living conditions of the prisoners in the open unit of Ljubljana Prison and in other
prisons, and this requires the adoption of the necessary measures aimed towards ensuring the observance
of prisoners’ human rights, especially their personality and dignity. Organising activities or providing work
to all people in custody who are able and want to work remains a weakness in prisons. The reasons for the
dissatisfaction of a number of prisoners are also unfulfilled promises, poor response to their requests and
demands, and food (both quality and quantity), as is evident from the protests in 2017.

While being deprived of their freedom due to being in remand prison or serving a prison sentence, people
in custody are under the authority of the state, which is obliged to ensure all reasonable measures for the
prevention of suicide attempts. We have repeatedly emphasised (including in our Annual Reports) that special
attention must be paid to the psychiatric examination and evaluation of people in custody so as to assess
potential suicidal tendencies. People with such a diagnosis require continuous psychiatric treatment or at least
regular contact with a psychologist. The state has deprived sentenced prisoners and remand prisoners of
their freedom, and it must therefore adopt all reasonable measures, including the prevention of illicit drug
trafficking, to prevent the deaths of people in custody. On the basis of media reports on the sudden deaths
of people in custody, we requested a report on the establishment of the circumstances surrounding the death
of a remand prisoner in Maribor Prison and a prisoner in Dob Prison from the UIKS and the competent court.
In the light of the findings of the competent committee, we were unable to establish a basis for further action.

In this respect, we cannot overlook the repeated visit of the European Committee for the Prevention of Torture
and Inhuman or Degrading Treatment or Punishment (CPT) to three prisons in Slovenia at the beginning of
2017. The CPT provided comments and recommendations in its report, which Slovenia is bound to consider
and to eliminate all the established deficiencies (especially those coinciding with our findings), which we will
certainly monitor.
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With Recommendation No. 11 (2016), the Ombudsman expressed the expectation that the comments and
considerations of (external) experts will also be studied and taken into account in the procedure for preparing
the construction of a new prison in Ljubljana. In this respect, the Ministry of Justice explained that a consultation
was organised, entitled “The Construction of a new prison: recommendations and considerations”, which the
Institute of Criminology at the Faculty of Law organised on 2 June 2017 in the context of the new construction
of Ljubljana Prison and Ig Prison, and that the considerations of external experts were considered with regard
to the joint planned location of the two prisons (Ljubljana Prison for men and lg Prison for women). The
considerations of the external experts were taken into account, and only Ljubljana Prison will be built in
Dobrunje, while Ig Prison for women will remain in the same location and be refurbished and extended.

With Recommendation No. 12 (2016), the Ombudsman recommended that the Ministry of Justice govern in
greater detail the issuing of permits for visiting remand prisoners by means of amendments to the Criminal
Procedure Act. This recommendation has not been implemented and the Ministry of Justice informed us that it
would study the recommendation when preparing the next ZKP amendment.

The Ombudsman also recommended that the UIKS take all necessary measures to enable people in detention
to have daily showers, as this is the basis of personal hygiene (Recommendation No. 13 (2016)). According to
the MP, the UIKS reviewed the possibility of accessing a shower in all prisons and established that a shower was
generally available every day in all prisons. Exceptions to this regulation are Celje Prison and Juvenile Prison, as
already established by the Ombudsman, Maribor Prison, the Murska Sobota Unit (a shower is available three
times a week), and Ljubljana Prison, the Novo Mesto Unit (a shower is available four times a week). Celje Prison
and Juvenile Prison has changed its house rules, and now all the people in custody can shower every day.
Furthermore, the UIKS believes that additional human resources will enable the taking of daily showers in
the two remaining prisons as well.

With Recommendation No. 14 (2016), the Ombudsman recommended that the MP and the UIKS ensure that
adjusted facilities for prisoners who require additional assistance in meeting their basic daily needs due to
age, illness or disability (hereinafter vulnerable prisoners) in the form of care and social care be established
as soon as possible. In this respect, part of Department | of Dob Prison has been refurbished. In addition to a
lifting platform, the bathroom and toilet have been refurbished so as to be appropriate for use by people with
impaired mobility. The UIKS also announced that the position of this group of people in custody will also be
taken into account during the construction of the new Ljubljana Prison in Dobrunje, as the terms of reference
already anticipate a special department (under Article 60 of the ZIKS-1).

As the majority of the prisons and their remote units are located in older buildings, whose premises were
mostly not anticipated for the accommodation of vulnerable people in custody, the Ombudsman, in the
role of the NPM, decided to study the conditions for these people in 2017, and to prepare a special thematic
report on its findings, including recommendations for improving the conditions of accommodation and
treatment of vulnerable people in custody.

With Recommendation No. 15 (2016), the Ombudsman urged that a protocol be adopted as soon as possible
by the MP and the UIKS or the MDDSZ with regard to the placement in retirement care homes of prisoners
who require more intensive and demanding care, as such an agreement would facilitate the work of all
stakeholders in the process of the possible placement of people after they have served their prison sentence
into a social care institution. This recommendation originates in the previously perceived problems concerning
the placement of people in retirement homes or special social care institutions after serving their prison
sentences. We established that there were problems concerning the cooperation of the competent authorities
(and have reported on this already in the 2013 Annual Report and subsequent reports). We processed cases
where all institutions refused to take in a prisoner who required placement in a social care institution for
reasons of special care. This can represent inhuman and degrading treatment, as a prison sentence for a
person who requires special care due to their health problems but who cannot receive such care in prison
loses its purpose or meaning, as detaining such a person in prison is inadmissible and represents a violation
of constitutional rights. The Constitution emphasises the protection of human personality and dignity, as it
stipulates that respect for human personality and dignity must be guaranteed in criminal and in all other
legal proceedings, as well as during the deprivation of liberty and the enforcement of punitive sanctions.
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Furthermore, it prohibits violence in any form against any person whose liberty has been restricted in any way
(Article 21 of the Constitution), as well as torture or inhuman or degrading punishment or treatment (Article 18
of the Constitution).

We believed that an agreement between those responsible for this procedure could contribute to eliminating
problems in this area. The fact that an agreement was necessary had also been confirmed by the response
to our recommendation, as the conclusion of such an agreement had already been announced for 2014. The
agreement had been prepared, but in 2017 the Social Affairs Directorate of the MDDSZ, after reviewing it,
assessed that concluding such an agreement would not contribute to changes or potential improvement
concerning the placement of people in the event of the suspension of their sentence or after serving their
sentence. At a meeting with representatives of the UIKS and the Association of Social Institutions (the SSZS),
an agreement was nevertheless made on 22 March 2017 which is planned to contribute to the unhindered
placement of people in social care institutions in the event of the suspension of their sentence or after serving
their sentence. It has been agreed that prisons will inform the SSZS of each case separately, and the SSZS will
appoint a special group which will cooperate in the placement procedure.

With Recommendation No. 16 (2016), the Ombudsman recommended that the obligation to enable access to
a doctor to all people in custody at any time be consistently observed. The UIKS agreed with the Ombudsman'’s
viewpoint and warning that people in custody must have access to healthcare. It emphasised that the role of
health centres (and other entities, especially the Ministry of Health) must not be overlooked in the enforcement
of this right. It therefore continued to encourage the implementation of the activities of health centres which
must provide healthcare to people in custody in accordance with Article 59 of the ZIKS-1. In 2017, we additionally
warned the UIKS that people in custody must have confidential access to health services in accordance
with Article 45 of the Rules on the Implementation of Prison Sentences. This also refers to confidentiality
in communicating with the doctor, i.e. registering for a visit to the doctor. The UIKS assured us that, in the
light of the Ombudsman’s warning, Dob Prison, in cooperation with Trebnje Health Centre, will immediately
start implementing a more confidential method for registering for urgent medical examinations, thus enabling
prisoners confidential communication with their doctor in accordance with Article 45 of the Rules.

Inadditiontothe ZKP,theimplementation ofremandisregulatedin detail by the Rules ontheImplementation
of Remand. The Ministry of Justice prepared a new amendment in 2017, i.e. the Rules amending the Rules
on the Implementation of Remand (Official Gazette of the Republic of Slovenia, No. 41/2017). We welcomed
these amendments, which are aimed at facilitating fast action so as to prevent conditions which could violate
the prohibition of torture, inhuman or degrading treatment or punishment, which is stipulated in Article 18
of the Constitution of the Republic of Slovenia and in Article 3 of the European Convention on Human Rights
(ECHR). This would provide an additional measure for preventing similar violations as those established in
the judgment of the European Court of Human Rights in the case of Mandi¢ and Jovi¢ v. Slovenia. We believe
that it is (in the light of its content) a significant legal remedy which must be based on law. We have therefore
proposed corresponding amendments to the ZKP, as we do not believe that it suffices to only regulate this by
an extension of the Rules. We generally established that the existing regulation of supervision of treatment of
remand prisoners under Article 213d of the ZKP and Article 69 of the Rules on the Implementation of Remand
is not sufficiently regulated, and does not bring any specific results in practice. We therefore believe that the
valid legislative framework does not meet the requirements of an effective remedy and especially does not
consider the extensive case law of the European Court of Human Rights with regard to effective remedies
within the meaning of Article 13 of the ECHR.

We further emphasised that the proposed amendment does not indicate which measures the UIKS would be
able to (quickly) implement in order to eliminate potential inappropriate living conditions (e.g. in the event of
overcrowding, with this problem being present in almost all Slovenian prisons). We see it as another deficiency
that the possibility of the remand prisoner cooperating in this procedure is not (separately) regulated. We
further note that in the light of the case law of the European Court of Human Rights, an effective remedy within
the meaning of Article 13 of the ECHR is only such when it is able to prevent a violation or its continuation. If a
violation has already occurred, the individual must have appropriate damages recognised.

With regard to our observations, the Ministry of Justice said that the amendment to the Rules also

supplements the proposed amendment of Article 212 of the ZKP (proposed by the ZKP-N), which explicitly
establishes that the overcrowding of an institution is a reason for transferring a remand prisoner. A special
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mechanism for transferring prisoners and remand prisoners in the event of reaching the full operational capacity
of the institution has been set up and is being implemented. Remand prisoners have already successfully
enforced their right to compensation due to inappropriate spatial conditions on remand. The Ministry further
stated that our observations on the additional legislative regulation of an effective legal remedy would be
studied from the viewpoint of potential future legislative amendments.

As in previous years, the petitions put forth by remand prisoners in 2017 again mainly referred to the ordering
and implementing of remand, which can generally (only) be done in court proceedings with extraordinary legal
remedies.

We continued to encourage remand prisoners to use internal complaint channels as enabled by Article 70
of the Rules on the Implementation of Remand, which stipulate that remand prisoners may complain to the
president of the relevant district court or the Director-General of the Prison Administration of the Republic
of Slovenia if they believe that prison staff are not treating them correctly. We find that the instruction to use
the existing legal channels is often enough to resolve a problem.

The Ombudsman also received complaints concerning poor living conditions in remand, problems with fellow
remand prisoners, and unsuitable health care. With regard to the latter, the UIKS, in one of the processed
petitions, explained that prisons were not authorised to change the decision of the competent doctor
concerning the medical treatment of remand prisoners, including the ordering of hospitalisation. Instead, they
consistently provide the required treatment options to remand prisoners and ensure the implementation of
the associated safety measures.

In the case of female remand prisoners from Celje Prison and Juvenile Prison, as was also confirmed by the
UIKS, we established that they actually do have poorer living conditions than female remand prisoners in Ig
Prison, as the latter was intended exclusively for women. The UIKS therefore stressed that a refurbishment of
lg Prison was urgently required, as it foresees an increase in the capacity of the remand prison which would
implement remand for women from across Slovenia.

Furthermore, the UIKS explained that Celje Prison and Juvenile Prison was trying to make the time spent in
remand as easy as possible for female remand prisoners. They have extended one-hour visits, can attend
various events in the prison such as sports and cultural events, and leisure workshops are organised once
a week in cooperation with the Adult Education Centre in Celje. The UIKS assured us that Celje Prison and
Juvenile Prison will continue to strive to additionally improve the conditions in the female remand department,
all in consideration of the existing possibilities.

The processed cases also included claims of maltreatment by judicial police officers. We received an
anonymous letter in which the author stated that a judicial police officer at the Murska Sobota Unit of Maribor
Prison attacked a remand prisoner and used unprofessional procedures, punches, strangleholds and other
illicit physical force to try to make the remand prisoner to throw up (from the mouth or stomach) the object
which the remand prisoner had previously consciously put in his mouth or swallowed.

In 2017, we again received petitions from prisoners referring to various aspects of serving their sentence,
such as the summons to serve their sentence, the commencement of the sentence, poor living conditions,
the regime or relocation from a more liberal to a stricter regime, relocations to other prisons or departments
(or premises), suspension or postponement of serving their sentence, endangerment from, or the violence
of, fellow prisoners, the possibilities for work, granting (or withdrawing) various privileges, visits and other
communication with the outside world (e.g. writing), confiscation of personal belongings, healthcare,
inclusion in addiction treatment programmes, urine testing, diet, escort by judicial police officers, use of
coercive measures, and parole, among others. There were also petitions which referred to the possibility of
doing community service instead of serving a prison sentence.

As in the case of petitions by remand prisoners, prisoners’ complaints were, as is customary, also verified if

necessary (in some cases with visits) by the relevant authorities, particularly the Prison Administration of the
Republic of Slovenia, the Ministry of Justice or the relevant prison.
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Prisoners serving their sentences were further encouraged to complain about violations of rights and other
irregularities which are not subject to judicial protection in accordance with Article 85 of the ZIKS-1 by a
complaint to the Director-General of the Prison Administration of the Republic of Slovenia. According to this
Article, a prisoner has, in the case of “other violations of rights or other irregularities which are not subject to
judicial protection”, also “the right to complain to the Director-General of the Prison Administration”. If they
do not receive a reply to their complaint within 30 days of its submission or if they are not satisfied with the
decision of the Director-General, they also have the “right to file a complaint with the ministry responsible for
justice.”

The ZIKS-1 amendment

The Ministry of Justice prepared the proposed amendment to the Enforcement of Penal Sentences Act (ZIKS-
1) in 2017, for which it affirms that it improves the legal framework and ensures a more appropriate legal
basis for the enforcement of penal sanctions. The Ombudsman'’s office provided its observations during the
drafting of the proposal. The amendment was prepared on the basis of the findings during the monitoring and
assessment of the implications of the valid legislation in practice. An appropriate legal basis had to be ensured
for the correct and consistent regulation of powers of judicial police officers, which are now predominantly
governed only at a regulatory level. According to the Ministry of Justice, the amendments and annexations
were also required to harmonise the Act with legislation on minor offences, which introduces a substitute
prison sentence, and with the new probation Act. The competent probation unit will assume individual tasks of
the court, the police, and social work centres relating to home detention, community service, and suspended
sentences. Individual tasks will be assumed by the probation administration. It is especially important
for the amendment to be harmonised with European legislation on the rights, support, and protection of
victims of crime. This amendment also governs the procedure for the expulsion of aliens. The amendment
foresees the implementation of some of our past observations, such as ensuring the safety of the victim by
providing notification of the temporary release, escape or final release of the offender, and considers other
observations, such as the regulation of special accommodation for convicted prisoners when reasons exist
for a special, stricter regime of sentence enforcement.

Strategy of the Prison Administration of the Republic of Slovenia (2017-2020)

In 2017 the Prison Administration of the Republic of Slovenia (UIKS) prepared the Strategy of the Prison
Administration of the Republic of Slovenia (2017-2020). We welcome the adoption of this strategy as we
believe it is a useful document for the work of the prison system and the implementation of its mission,
in addition to the definition of the purpose of punishment in the KZ-1E amendment. We explicitly proposed
additional consideration of the definition of the purpose of punishment to specifically emphasise the need to
give meaning to the time spent in prison, as highlighted in the UN Standard Minimum Rules for the Treatment
of Prisoners (the Nelson Mandela Rules) under Rule 4, which states that a period of imprisonment should be
used to ensure, as far as possible, the reintegration of prisoners into society upon release so that they can lead
a law-abiding and self-supporting life. It is for this reason that prison administrations and other competent
authorities must offer educational programmes, vocational training, and work, as well as other forms of
available and appropriate assistance, including educational, correctional, moral, spiritual, social, health, and
sports programmes. All these programmes, activities, and services must be implemented in accordance with
the needs of the individual treatment of prisoners.

We also encourage the announced preparation of the action plan which will define in detail the time
schedule for individual measures, the required resources, the monitoring of the planned measures, and the
implementation of the objectives. We hope that our recommendations which we provide when reviewing the
suggestions of prisoners, and the recommendations provided in the role of the National Preventive Mechanism
will be of assistance.
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General observations

In 2017, the Unit for Forensic Psychiatry of the Department of Psychiatry of Maribor University Hospital celebrated
its fifth year of operation. It is responsible for implementing obligatory psychiatric treatment and custody
in a health institution and the hospitalisation of remand prisoners and prisoners if they require psychiatric
treatment, and, if necessary, it also carries out observations for the purposes of drafting psychiatric expert
opinions on a person’s sanity or ability to participate in a procedure.

In 2017, we visited the Unit in the capacity of the NPM (more about this visit can be found in the Report on the
Implementation of the Duties and Powers of the National Preventive Mechanism). The main purpose of our
visit was to verify the observance of the recommendations made by the European Committee for the Prevention
of Torture and Inhuman or Degrading Treatment or Punishment (CPT) during its 2017 visit to Slovenia and the
Unit. After its visit, the CPT made 14 recommendations. We found that the Unit has accepted but not yet
(fully) implemented nine recommendations. The Unit failed to accept five recommendations. We specifically
highlighted this problem in our report on the visit and recommended that the Unit approach the implementation
of the recommendations earnestly and make all efforts to implement the CPT's recommendations as soon as
possible. However, we did find that the situation in the Unit is improving, both in terms of shortage of space
(which it had to deal with from the beginning of its operation) and patient satisfaction. In the few petitions
sent to the Ombudsman, these patients mainly complained about their disagreement with the planned
treatment method. There is of course still room for improvement, as indicated by the CPT's recommendations.

Implementation of the Ombudsman’s recommendations

With Recommendation No. 17(2016), the Ombudsman advocated that the suitability of the current arrangement
for mandatory treatment measures be considered, since people for whom mandatory treatment and care in
a healthcare institution have been ordered solely because there are no other options available, should not be
deprived of milder measures and should not be condemned to having the measure prolonged in a healthcare
institution if the same goal could be achieved by other measures. In this respect, the Ministry of Justice explained
that the Criminal Code (KZ-1), in addition to the safety measure of compulsory psychiatric treatment and care
in a healthcare institution, also stipulates the safety measure of compulsory psychiatric treatment outside
prison. The claim that the safety measure of compulsory psychiatric treatment in a healthcare institution was
being prolonged because there were no other milder measures available was therefore wrong. In accordance
with Article 70a of the KZ-1, the safety measure of compulsory psychiatric treatment and care in a healthcare
institution can, in consideration of all other conditions, be ordered only if it is established that, once outside
prison, the person could commit a serious criminal offence, and such a danger can only be eliminated by
treatment and care in a unit for forensic psychiatry. Every six months, the court must determine whether such a
measure is still necessary, and stop or replace it with a measure from Article 70b of the KZ-1 once it establishes
that treatment and care in a healthcare institution are no longer necessary. The discussed measure can last no
more than five years. Article 70b of the KZ-1 stipulates the safety measure of compulsory psychiatric treatment
outside prison, which, in consideration of other conditions, a court orders when treatment outside prison
suffices for the perpetrator not to repeat serious criminal offences. The measure can last no more than two
years and the court must re-evaluate the continuation of the measure every six months. The Ombudsman’s
recommendation of course considers the possibility of ordering the safety measure of compulsory psychiatric
treatment outside prison; however, as pointed out (also in the Annual Report to which the recommendation
refers) it is only the court which establishes that there is no possibility of directly replacing the measure of
compulsory treatment with placement in a social care institution. The lack of a greater range of methods
of treating people who have been ordered the measure of compulsory treatment is also highlighted by the
implementer of these measures, i.e. the Unit. We therefore insist on our recommendation.

With Recommendation No. 18 (2016), the Ombudsman recommended that the MDDSZ ensures that the
working group for establishing a specialised unit for treating people with the most severe cases of mental
illness begins to operate as soon as possible. We found that this recommendation is being implemented, as the
working group met four times in 2017, the last time on 30 November 2017. The group’s tasks include studying
international best practice and preparing an analysis of the current situation concerning the treatment of
people with mental health problems whose severe cases of mental illness cause them to endanger their own
lives or the lives of others, make them unable to receive treatment in existing institutional forms (departments
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of a psychiatric hospital under special supervision, unit of forensic psychiatry, secure departments of social
care institutions, prisons) or be treated in the context of a community. The group must also prepare a report,
including on the implementation of the pilot project. The working group is planned to be operational until 2019
or until its tasks have been concluded.

At their first meeting, on 23 February 2017, the group members agreed on the course of work and to initially
study international best practice and prepare an analysis of the current situation, which is also being closely
followed by the Ombudsman. Special attention has been drawn to it by the newly prepared terms of reference
for the setting up of the Unit for Forensic Psychiatry. The group’s work is indicative of progress in the search
for more appropriate solutions for treating people with the most severe cases of mental illness. Currently,
this is the source of numerous problems, as is also evident from the petitions processed by the Ombudsman.
We therefore eagerly await the group to complete its tasks as soon as possible. In its 2016 Annual Report,
the Ombudsman also expressed its expectation that the Ministry of Health would promptly adopt all the
necessary measures for determining the providers referred to in Article 2 of the Rules on the Implementation
of Safety Measures Including Compulsory Psychiatric Treatment and Care in a Healthcare Institution and of
Compulsory Psychiatric Treatment without Detention (Recommendation No. 19 (2016)). Unfortunately, we find
that this recommendation has not yet been implemented. According to our information, the Ministry of Health
has finally submitted the proposal of the Order on the List of Health Institutions which Implement Safety
Measures Including Compulsory Psychiatric Treatment and Care in a Healthcare Institution and of Compulsory
Psychiatric Treatment without Detention for inter-ministerial coordination. The Ministry of Justice has provided
its observations to the proposal. During our visit to the Unit, the Ombudsman therefore again recommended to
the Ministry of Health that it maximise its endeavours for preparing and publishing the list of health institutions
which meet the conditions for the implementation of security measures as soon as possible.

Deciding on the duration of the measure without the cooperation of the individual concerned

The ZKP stipulates that the court which pronounced the security measure of compulsory psychiatric treatment
and care in a healthcare institution or compulsory psychiatric treatment without detention at first instance
must adopt all further decisions in respect of the duration and modification of the measure at a panel session
of which the state prosecutor and the defence counsel shall be informed. Before making its decision, the
court interviews the perpetrator if necessary and if their condition permits it (Article 496). In one of the cases
processed from this area, we acted in the role of amicus curiae and informed Koper District Court that the law
has this stipulation so that judges can actually make an opinion on the condition of the person about whom
they are deciding themselves, and that they can grant such a person the opportunity to speak their mind.
The person in the procedure has the right to speak up in court and the court must study their legally relevant
statements and consider them when deciding on further implementation of the ordered measure. The person
is entitled to actively participate in the procedure and to protect their rights. Such a hearing was not conducted
in the processed case and the court’s reasoning of its decision did not include the circumstances which would
indicate that no hearing was necessary or that the perpetrator's condition did not allow a hearing.

The reasoning only stated that the defendant and his attorney did not attend the panel session, even though they
had been invited, and did not excuse their absence. This is especially worrisome with regard to the attorney, as
the court decided to continue with the implementation of the ordered security measure despite the attorney’s
absence, and even though the ZKP stipulates (Article 496) that the perpetrator must have a counsel assigned
to them throughout the procedure of deciding on the continuation or modification of the ordered measure.

The court explained that, in the case at hand, it had used various channels of serving the invitation, and that
even though the deadline for notifying the parties was short because of a cancellation and postponement
of the session, it nevertheless informed the parties of the session three days prior to its implementation by
serving the invitation by fax. The defendant could nevertheless have informed the court that he wished to be
present at the session despite the short deadline, in which case the court could have ordered the institution to
produce him in court. The attorney's presence is not mandatory and it is not the court’s obligation to ensure
their presence at the session. The decision on hearing the defendant is reserved for the court with regard to
the circumstances of the case, and the court is not explicitly obliged to explain why it did not hear a defendant.

The same issue was highlighted by the CPT during its 2017 visit to Slovenia, recommending that the Slovenian
authorities adopt all necessary measures, including legal, to ensure that all patients subject to the security
measure of compulsory psychiatric treatment and protection in a healthcare institution be heard in person by
the judge in the context of the six-monthly review of the security measure. We will therefore continue to pay
attention to the implementation of this recommendation.
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General observations

With regard to restricted freedom of movement or deprivation of liberty due to mental disorders or illness,
15 cases involving restricted freedom of movement in psychiatric hospitals were processed in 2017 (fewer
than in 2016: 27), and 19 petitions were processed involving people in social care institutions (29 in 2016).
We continued to visit these institutions in the capacity of the National Preventive Mechanism (more on this
can be read in the special NPM report).

In 2017, the petitions again referred to admission for treatment without consent to departments of a psychiatric
hospital under special supervision, or the admission and discharge from secure departments of social care
institutions and requests for transfer to other institutions, the possibilities for outdoor exercise, permission
to go out, and so on. There were also petitions which referred to living conditions, treatment, care, and the
attitude of medical and other personnel to patients or residents, and to payment for accommodation costs in
secure departments of social care institutions.

The proportion of well-founded petitions remains high in the area of people in social care institutions. The
majority of petitions were again associated with the Mental Health Act (ZDZdr) or unresolved systemic
issues, such as placement in secure departments of social care institutions on the basis of court decisions.
We continued to resolve open systemic issues directly with representatives of the competent ministries, the
institution’s management, and in inter-ministerial working groups.

On 11)uly 2017, the Ombudsman and the President of the Spomincica Association opened the first DEMENTIA
FRIENDLY SPOT at the premises of the Ombudsman. Here, people with dementia, especially those in the
early phases of the disease when they are still independent and active, their families, and others can gain
information on how to help people with dementia.

The Ombudsman pays a lot of attention to processing numerous issues associated with dementia. We find that
people with dementia should be granted special treatment. Slovenia has still not set up a special regulation
for people with dementia (for now, the legal framework is provided by the ZDZdr). At expert meetings (e.g. at
the Mental Health Days in September 2016 in Portoroz), the participants emphasised the need to specifically
regulate the position of people with dementia, either in the ZDZdr or in a special Act. The Ombudsman further
believes that the issue of when an affected person should be helped by a caretaker and when the person
should be deprived of their legal capacity as a last resort must be regulated in detail. The ministries have
already adopted the Dementia Management Strategy up to 2020 and the Guidelines for Working with People
with Dementia; however, the implementation of the Strategy must be carefully monitored and the Guidelines
partially supplemented.

Implementation of the Ombudsman’s recommendations

We are not satisfied with the level of implementation of our recommendations in this area, as they have mostly
not been implemented.

The Ombudsman specifically highlighted this fact in a press release accompanying World Mental Health Day.
We pointed out the still unimplemented commitment by the Government of the Republic of Slovenia to prepare
a national mental health protection programme within one year of the entry into force of the ZDZdr, i.e. by 12
August 2009, which would also include a development strategy and a plan of action. In 2017, the Ministry of
Health finally published the proposal of the Resolution on the National Mental Health Programme 2018-2028
on its website. The Ombudsman supports the adoption of this Resolution which the Government sent for
adoption to the National Assembly in January 2018.

The key elements of a society’'s mental health are education and awareness, coupled with an appropriate
support system for those afflicted and their families. The Ombudsman therefore constantly encourages the
education of various stakeholders (lawyers, judges, and others) involved with people with mental health
problems.
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With Recommendation No. 20 (2016), the Ombudsman once again encouraged all those competent to
establish a special (closed) department for children and young people with mental health problems who
require hospitalisation, so that they are no longer placed in departments for adults. Unfortunately, this
recommendation has not been implemented. In its response of 10 October 2017 the Ministry of Health informed
us that the facilities intended for the setting up of a secure psychiatric department in the context of Ljubljana
Psychiatric Clinic at Poljanski nasip 58 have already been refurbished. At its session of 6 September 2017, the
Health Council also provided its consent for the start of the implementation of the programme. At a meeting
on 22 November 2017 the Minister explained that the financial resources have been ensured and that the
financing and start of the implementation of activities are planned for 1 December 2017; however, nothing had
happened by 1 January 2018. We believe that all reasonable deadlines for the start of the implementation of
the programme, which the expert public, as well as the Ombudsman, see as urgently required, have expired.

With Recommendation No. 21 (2016), the Ombudsman once again called on the MDDSZ to immediately take
all necessary measures to ensure suitable placement for people subject to court orders to be placed in a secure
department of a social care institution, and to ensure additional places in secure departments of social care
institutions by adopting a clear and more transparent list of (vacant) capacities in social care institutions with
secure departments for the placement (relocation) of people, based on the ZDZdr. As no progress has been
observed in this area, we prepared a special report on this subject matter in 2017. The report covered the issue of
overcrowding in secure departments of social care institutions (especially special social care institutions) and
the difficulties faced by people with mental disorders who are placed in these departments, drawing attention
to violations of their right to personal dignity. The report has been discussed at the National Assembly of the
Republic of Slovenia, which recommended that the Government of the Republic of Slovenia promptly prepare
amendments to the Social Assistance Act and the Mental Health Act and adopt measures which will ensure
more appropriate involuntary placement and treatment of people with mental health problems in social care
institutions, in accordance with the provisions of the ZDZdr. Until a new regulation in this area is adopted or
enforced, the National Assembly recommends that the Government ensures appropriate facilities in social care
institutions and sufficient staff who are able to provide appropriate social care services (this recommendation
was published in the Official Gazette of the Republic of Slovenia No. 60/2017).

Despite our special report and recommendations, social care institutions are still voicing problems
associated with the admittance of people on the basis of court decisions. We find it unacceptable that
social care institutions, the Association of Social Institutions, the courts, and the Ombudsman have been
emphasising the problem of overcrowding in secure departments for years, yet the situation has not
improved and has even deteriorated. The Ombudsman therefore again calls upon all the responsible parties
to implement the recommendations which the National Assembly of the Republic of Slovenia issued after
the discussion of the Ombudsman'’s special report as soon as possible.

Problems in the implementation of the Mental Health Act

The healthcare and social healthcare system in the area of mental health, the implementers of this activity,
the rights of people being treated in departments of a psychiatric hospital under special supervision, and
treatment in secure departments of social care institutions and in a supervised hearing are stipulated by the
Mental Health Act (ZDZdr).

The Ombudsman has repeatedly recommended comprehensive professional monitoring and analysis of
the implementation of the ZDZdr, and used these findings to prepare proposals for systemic changes which
will eliminate the established deficiencies, simplify existing legislative procedures, and ensure a high level
of safeguard of the fundamental rights of people being treated in departments of a psychiatric hospital
under special supervision and in secure departments of social care institutions.

It has also been over two years since the Constitutional Court, in a procedure for review of constitutionality which
had been instigated at the Ombudsman'’s request, by Decision No. U-1-294/12-20 of 10 June 2015 annulled the
third sentence of the second paragraph and the third sentence of the third paragraph of Article 74 of the ZDZdr.
It further decided that the annulment should become effective one year after the publication of this decision in
the Official Gazette of the Republic of Slovenia (Official Gazette of the Republic of Slovenia, No. 46/2015 of 26
June 2015). The Court decided on this solution because the complexity of this content prevented the immediate
annulment of the examined part of the ZDZdr. So as to allow the legislator sufficient time to harmonise the
procedure of admitting people who have been deprived of their legal capacity to secure departments of social
care institutions with the constitution, and in consideration of the reasons for the decision, the Constitutional
Court postponed the effect of the annulment for the maximum possible time, i.e. for one year. It is therefore
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unacceptable that the legislator did not provide for a timely, constitutionally compliant procedure for the
admission of individuals who have been deprived of their legal capacity to secure departments of social care
institutions.

Does detention in a psychiatric hospital also permit medical procedures without consent?

During its 2017 visit to Slovenia, the CPT again noted that psychiatric patients should, as a matter of principle,
be placed in a position to give their free and informed consent to treatment. Involuntary commitment to
a psychiatric institution in the context of a civil or criminal procedure should not represent an obstacle to
obtaining that individual's free and informed consent to treatment. Every patient, committed voluntarily or
involuntarily, should be informed of their planned treatment. Furthermore, every rational patient must be given
the opportunity to refuse treatment or any other medical intervention. Any derogation from this fundamental
principle should be based on the law and only relate to clearly and strictly defined exceptional circumstances.

The relevant legislation should require an external psychiatric opinion in every case where a patient does not
agree with the treatment proposed by the establishment's doctors; further, patients should be able to appeal
against a compulsory treatment decision to an independent outside authority, and should be informed in
writing of this right. On the basis of these findings, the CPT recommended that the Slovenian authorities take
appropriate steps to ensure that the aforementioned precepts are effectively implemented at the Unit for
Forensic Psychiatry in Maribor. If necessary, the relevant legal provisions should be amended accordingly.

The Ombudsman has repeatedly highlighted the issue that consent must be provided for treatment, which
was (again) the recommendation provided by the CPT, also in a paper by the Deputy Ombudsman which was
published in the Legal Practice Journal (Issue 18 of 11 May 2017).

The Ombudsman'’s opinion, which is supported by the opinion of several international organisations
(including the CPT which, as stated above, provided a similar recommendation during its recent visit), is
that detaining an individual in a psychiatric hospital does not in itself provide (sufficient) legal grounds
for treatment or medical care. This is generally permissible only on the basis of consent provided by the
patient or other people in accordance with Article 37 of the Patient Rights Act. It needs to be added that
the European Court of Human Rights, in the case of L.M. v. Slovenia, found that treatment in a psychiatric
hospital, for which the complainant did not provide her consent, encroached upon her right to respect for
private and family life within the meaning of the first paragraph of Article 8 of the European Convention on
Human Rights, emphasising that every interference with the private life of an individual represents a violation
of Article 8, except such as is in accordance with the law and pursues a legitimate cause or causes under the
second paragraph of Article 8 of the Convention and is necessary in a democratic society. We therefore expect
the Ministry to provide its opinion on this issue when preparing the amendments to the Act, and if necessary
eliminate all uncertainties.

Use of special precautionary measures

According to the ZDZdr, a special precautionary measure (SPM) is an urgent measure which must be used so
as to enable treatment, or to eliminate or manage the dangerous behaviour of an individual when their own
lives or the lives of others are endangered, if their own health or the health of others are threatened, or if such
behaviour causes substantial property damage to themselves or others and the threat cannot be prevented
by another, milder measure. The ZDZdr further stipulates that SPM are used in departments under special
supervision and in secure departments, and distinguishes between two types of SPM, i.e. physical restraint
using belts, and restricting movement to a single room.

A substantial number of problems have been perceived when processing the petitions from this area, and
during our visits in the capacity of the NPM. Furthermore, this issue has (again) also been pointed out by the
CPT. There are also dilemmas when we speak of SPM measures under the ZDZdr and when of precautionary
measures for patients. So as to unify practices in this area and observe the protection of human rights in
all cases of implementing restriction, the MZ announced that it would strive to include the proposal that
precautionary measures be added to the amendments to the ZDZdr, which would not be used as a result
of dangerous behaviour, but as special requirements for medical interventions (keeping still when given
intravenous infusion, etc.), bodily medical conditions (e.g. back injuries) or threat of falling (from the bed,
chair, wheelchair, etc.).
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For quite some time, we have also been pointing out the need for updating the professional guidelines
for the use of SPM. We welcomed a communication by the Ministry of Health in October 2016 that the
Extended Expert Council for Psychiatry (EEC) had appointed a team of experts for preparing and updating the
Recommendations and Guidelines for the use of SPM in Psychiatry, and its explanation that the appointed
team was planned to present these recommendations at the National Psychiatric Congress in November 2016,
as these were matters of national importance.

In mid-2017, the EEC informed us that the team was concluding its work, and that once the team had
confirmed the Guidelines, they would be adopted by the EEC for psychiatry and presented to the Slovenian
Psychiatric Association. We also received an assurance that we would receive the Guidelines, once these had
been confirmed by the EEC. However, we have not received them by early 2018. The latest information (in
January 2018) allows us to conclude that the EEC has adopted the updated Guidelines; however, individual
amendments have been proposed and the team should submit them by the next EEC meeting, i.e. in February
2018.

No petitions were received from this area in 2017; however, we visited individual residential treatment
institutions and work centres when implementing the duties and powers of the National Preventive
Mechanism (more on this in a separate report). Individual topics from this area were also examined directly in
discussions with the Minister and other representatives of the Ministry of Education, Science and Sport (MIZS).

With Recommendation No. 22 (2016), the Ombudsman advocated that the MIZS carry out, as soon as possible,
an analysis of the past work with children and adolescents, evaluate pilot projects and the vision for the future,
and reform the educational programme and implement the necessary systemic changes. The recommendation
is in the phase of being implemented. The MIZS reported that it has launched the Comprehensive Treatment of
Children with Emotional and Behavioural Disorders in Residential Treatment Institutions project, in the context
of the Operational Programme for the Implementation of the EU Cohesion Policy in the 2014-2020 Period
(the project commenced its implementation on 1 September 2017). The project will test new work methods
and modes in Slovenia, which will ensure the prompt return of children and adolescents with emotional and
behavioural disorders from institutions to their home environment and an independent life or, if this is not
possible due to family relationships or the child’'s or adolescent’s problems, their placement in one of the
housing groups which operate in the context of residential treatment institutions but as an independent unit at
a different location. On the other hand, residential treatment institutions will be encouraged to take preventive
action so that the number of future placements is as low as possible.

According to the MIZS, there is currently one programme in place for working with children and adolescents in
residential treatment institutions, while a public tender will allow the range of work programmes to expand and
include specialised housing groups which will develop various work formats focused on individual residents,
e.g. so that a child or adolescent can transition to a housing group, from the housing group to a specialised
housing group, youth flat or the home environment or the labour market, into living independently.

The public tender was concluded in 2017. The MIZS further said that after the project had been evaluated,
they would update the Educational Programme and prepare the required systemic solutions. We have
learned that expert centres have been set up in the context of the project which have (at least some of them)
already started operating, and which ensure the cooperation of various support systems in the treatment of an
individual child or adolescent. They also provide assistance to public schools and kindergartens, families, and
expert workers in these institutions; they provide mobile special education assistance, and intensive treatment
and assistance for individual adolescents when transitioning into independent living.

New hope for changes in this, previously such a poorly regulated area, also springs from a resolution adopted at

a meeting of representatives from several ministries held on 2 August 2017, i.e. to establish an inter-ministerial
working group for monitoring the work of residential treatment institutions.
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General observations

In this sub-field, we discuss potential complaints by foreign nationals dealing with restrictions of movement
or deprivation of liberty. Other aspects of petitions filed by foreign nationals (i.e. those that do not refer to
restriction of movement or deprivation of liberty) are included in the section on administrative matters -
citizenship and foreign nationals, while the visit of the NPM to the Aliens Centre is covered in the Report
on the Implementation of the Duties and Powers of the NPM. Individual issues from this area have been
processed with representatives of civil society (non-governmental organisations) and refugee counsellors, who
are strongly involved in working with refugees or migrants, and representatives of the Ministry of the Interior or
the Police, who presented the planned refurbishment of the male section of the Aliens Centre. We support the
planned changes, as they will result in improved living conditions for foreign nationals, and represent progress
in ensuring safety to the accommodated foreign nationals. The planned refurbishment, which considers
best practice from other countries, also implements some of our past recommendations made during the
implementation of the duties and powers of the NPM.

With regard to the ordering and duration of restriction of personal liberty, we cannot overlook the demand
for these measures to be imposed only exceptionally, especially in the event of restriction of movement or
deprivation of liberty of foreign nationals as an especially vulnerable group, when these measures must last no
more than urgently necessary and be imposed only if especially justified. We have already previously pointed
out individual aspects of this issue (e.g. the placement of minors in the Aliens Centre). Refugee counsellors
have also emphasised other aspects associated with restrictions of movement due to returns of migrants
under the Dublin Regulation to the first state. The warnings by some of these counsellors mostly focus on the
slow procedures under the Dublin Regulation, in which applicants for international protection are also deprived
of their liberty or have their movements restricted. Other aspects concern the maximum duration of restriction
of movement in procedures under the Dublin Regulation, the issue of exceptional risk of flight, and the issue of
lacking alternatives when it comes to restriction of movement. Furthermore, the ZMZ-1 has stripped applicants
for international protection of the right to file a complaint against a first instance judgement. In 2017, the
examination of these issues and problems concerning the supervision of the administrative court over the
restrictions of movement or deprivation of liberty of foreign nationals had still not been concluded, so we
cannot yet report on this issue.

During its 2017 visit to Slovenia, the CPT visited the Aliens Centre and provided its observations and
recommendations which Slovenia is bound to observe, as well as eliminating all the established deficiencies,
which we will certainly follow.

In 2017, we received only two petitions to be processed from this area, and we opened one ourselves as a
broader issue which is important for the protection of human rights and freedoms and legal certainty. The latter
refers to a visit to the Asylum Centre made on 15 December 2017, when there were five foreign nationals in the
reception department, i.e. four since 8.50pm on 13 December 2017 and one since 9.37pm on 14 December 2017.
According to the received information, people are locked in the reception department without the possibility
of going out until after the medical examination or submission of the application for international protection.
They are not given the possibility to go out for fresh air, be included in sporting or other activities, or to socialise.
Even though these foreign nationals are subject to the conditions of actual (de facto) deprivation of liberty, no
decision is issued on the reasons for the deprivation of liberty.

The Constitution of the Republic of Slovenia (Article 19) stipulates that everyone has the right to personal
liberty. No one may be deprived of their liberty except in such cases and pursuant to such procedures as are
provided by law. Anyone deprived of their liberty must be immediately informed in their mother tongue, or
in a language which they understand, of the reasons for being deprived of their liberty. Within the shortest
possible time thereafter, they must also be informed in writing of why they have been deprived of their liberty.
They must be instructed immediately that they are not obliged to make any statement, that they have the right
to immediate legal representation of their own free choice, and that the competent authority must, at their
request, notify their relatives or those close to them of the deprivation of their liberty. We asked the MNZ to
explain the status of foreign nationals in the reception department of the Asylum Centre until their placement
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or submission of application for international protection, and especially for the explanation of legal grounds
for depriving them of their liberty.

Implementation of the Ombudsman’s recommendations

With Recommendation No. 23 (2016), the Ombudsman recommended that, after a project evaluation is
concluded, the Government of the Republic of Slovenia prepare systemic solutions for the suitable placement
of unaccompanied minors in our country as soon as possible. At its session of 27 July 2017, the Government
of the Republic of Slovenia evaluated the pilot project of placing unaccompanied minors in Nova Gorica and
Postojna student houses and recognised the project as a best practice example. The Government further
decided that until an appropriate systemic solution is established, the project of placing unaccompanied
minors will continue in the Postojna student house. Obviously, there are still problems in this area. This has
also been pointed out by non-governmental organisations asking for the elimination of restriction of movement
of migrant children, a request sent to the Minister of the Interior on the occasion of World Children's Day.
Non-governmental organisations pointed out that detention of children presents a severe violation of
children’s rights and is never in the best interests of the child.

Thisis an issue also covered by the Ombudsman. In this respect, the MNZ has already explained that the project
of placing unaccompanied minors in Postojna student house is managed and coordinated by the Government
Office for the Support and Integration of Migrants (the Office). A working meeting was organised between the
Office and the Aliens Centre on 6 October 2017 focusing, among other things, on the possibility of placing
unaccompanied minors in Postojna student house. The management of the Office informed the Aliens Centre
that no final agreement had yet been reached on the method of placing unaccompanied minors; however, the
placement of underage applicants for international protection was running smoothly. The Police did not directly
place any unaccompanied minors in either Nova Gorica or Postojna student house during the trial period of the
project, or later. The procedures led by the police with unaccompanied minors include expert associates from
social work centres (SWC), and later, when decisions are being made to the best interest of the minor, also
special guardians. With regard to working with unaccompanied minors, the police are actively involved and
participate in the search for the best solutions. On 12 October 2017, Koper SWC organised an expert meeting
in Ilirska Bistrica on the subject of unaccompanied minors, which was also attended by representatives of the
Police, in addition to representatives of Koper, Postojna, Cerknica, and Ilirska Bistrica SWC. On 16 November
2017, the Aliens Centre hosted an expert meeting of representatives of emergency services of Krsko SWC, a
meeting which was later also joined by expert associates of Koper and Postojna emergency services. The
purpose of both meetings was an exchange of experience and best practice, and especially a search for the
best possible benefits for unaccompanied minors. It has also been established that it is often not possible
to place an unaccompanied minor in Postojna student house directly from the field after police procedures
have been completed. The Police have also not yet received any official notice or information on the actual
possibilities and methods of placing unaccompanied minors outside the Aliens Centre. This does not mean
that special guardians do not search for possibilities of placement outside the Centre.

Expert associates of SWC, who work directly with unaccompanied minors, recommended that the work
methods which have been described in the Protocol on the Cooperation Between the Association of Social
Work Centres and the Police be maintained. In this way, unaccompanied minors are ensured maximum health
and psychosocial care in the first hours and days; and they are placed in a safe environment where special
guardians can immediately become involved and find the best possible solution for the minor.

This issue was also the subject matter of our visit in the capacity of the NPM to the Aliens Centre in December
2017. In the context of this visit, we also prepared special reports aimed at improving the situation, which we
expect the addressees to process and implement.

Amendment to the Defence Act

During the procedure for the preparation of the Amendment to the Defence Act (ZObr), we welcomed the
amendments to this legislative regulation which more clearly and in detail regulate the exceptional powers of
the armed forces with respect to the protection of the border. We nevertheless believe that (in consideration
of our findings in our request for the review of constitutionality) it is possible (and necessary) to additionally
improve the legislative regulation in this area. We pointed out that the draft Act stipulates that exceptional
powers can be implemented by members of the armed forces without additionally defining (or limiting) them.
Furthermore, no conditions have been stipulated for members of the armed forces on who are allowed to
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implement these powers and under which conditions (e.g. with additional training on the implementation of
these powers and similar as stipulated for employees of the Intelligence and Security Services or members of
the Special Military Police Unit).

The Ombudsman has repeatedly emphasised that it is important for authorities which have the power to
encroach upon the rights and freedoms of individuals to have clear internal complaint channels. We also saw
it as encouraging that the draft Act foresees (internal) complaint channels for individuals who believe that
their human rights have been violated during the implementation of powers and authorisations, and saw
it as especially encouraging that it has been proposed that a representative of the public be included in the
complaints committee. We noted that in consideration of how the complaint channels against police officers
are regulated (Article 136 of the Police Tasks and Powers Act), the proposed regulation was probably under-
regulated, which can cause problems in its implementation.

We further believe that when defining the rights and powers of military police officers, it needs to be specifically
emphasised that these may be applied only in relations with other military personnel. We also submitted our
observations concerning the authorisation that the military police may detain a member of the armed forces
who, under the influence of alcohol or psychotropic substances, is disturbing public peace and order or military
discipline. This detention may last until they are sober, but no longer than 24 hours.

Amendment to the State Border Control Act (ZNDM-2B)

In 2017 the Amendment to the State Border Control Act (ZNDM-2B) was prepared. We do not process many
petitions from the area regulated by this Act, which is also the reason why we have been unable to provide
any observations on the previous processing of such petitions. We welcome the endeavours for clearer and
more specific legal grounds for the use of technical resources for the identification of people, vehicles,
and objects. We missed the fact that the provided material on the proposed amendments to the ZNDM did
not contain information on whether an impact assessment had been made in this part as to privacy, justified
urgency, appropriateness, and effectiveness and proportionality of the new authorisations or use of technical
resources. This would enable public debate and the timely anticipation of risks and safeguards for potential
unjustified encroachments on human rights in the sense of the Guidelines provided by the Information
Commissioner. References only to ensuring the better work of the Police with regard to state border protection
cannot suffice for these amendments if no impact assessment has been conducted as to privacy on the basis
of the methodology presented in the aforementioned Guidelines.

Furthermore, we also emphasised the problematic lowering of standards with regard to the use of specific
police powers. We welcomed the intention to clearly determine the rights of the detained person. As detention
is an example of deprivation of liberty, we believe that it would be correct for the law to associate the rights of
the detained person under the ZNDM with the rights of the detained person under the ZNPPol. The Ministry of
the Interior, as the drafter of the amendment, followed this, since after the amendment, Article 32 now reads:

“A detained person shall have the same rights as detained people under the Act governing police tasks and
powers.”
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Cases processed Resolved and well-founded
i Moor  Nootwal PP
Area of work 2016 2017 resolved founded
17/16 cases among those
cases cases X
resolved (in %)
4. Judicial proceedings 497 487 98.0 438 27 6.2
4.1 Pre-trial proceedings 26 26 100.0 22 2 9.1
4.2 Criminal proceedings 82 63 76.8 57 6 10.5
e sl EEses e 217 212 242 114.2 223 6 2.7
relationships
4.4 Pro_ceedlngs before labour and 29 17 58.6 13 1 7.9
social courts
4.5 Minor offence proceedings 55 50 90.9 45 6 13.3
4.6 /-\dmmls_tratlve judicial 4 3 750 3 0 _
proceedings
4.7 Attorneys and notaries 15 22 146.7 15 1 6.7
4.8 Other 74 64 86.5 60 5 8.3

In the broader field of justice, we processed 487 cases in 2017; in the area of judicial proceedings, 375 cases
(382 cases in 2016). Of these, 63 petitions were associated with criminal proceedings (82 in 2016), 242 with civil
proceedings and relationships (212 in 2016), 17 with proceedings before labour and social courts (29 in 2016), 50
with minor offence proceedings (55 in 2016), and 3 with administrative judicial proceedings (4 in 2016). Twenty-
six cases were processed in the sub-field of pre-trial proceedings (the same as in 2016), 22 in the sub-field of
attorneys and notaries (15 in 2016), and 64 cases related to other matters from this area of work (74 in 2016).
In this area, numerous issues and problems experienced by petitioners were resolved by our associates
by telephone, so there was no need to file a written petition which would need to be processed in a more
formal proceeding for these.

The data available indicate that there is a slight decrease in the number of processed cases, with a corresponding
proportion of well-founded petitions. This is still strongly related to the decrease in petitions due to the
lengthiness of judicial proceedings and due to the proportion of well-founded petitions. Nevertheless, despite
progress made by the judicial branch in terms of reducing backlogs and shortening the duration of proceedings,
the Ombudsman still finds there are cases of lengthy judicial proceedings.

With regard to evaluating the proportion of well-founded petitions, we need to reiterate that it should be taken

into consideration that this proportion is very much related to our (limited) powers in relation to the judiciary,
and that the review of the correctness and lawfulness of judicial and other legal decisions can be performed
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only within the scope of judicial proceedings and by means of available legal remedies, and not with the help
of the Ombudsman, as a number of petitioners (still) expect.

We also add that it is not possible to comprehensively assess the situation in the judiciary or take a systemic
view merely on the basis of the cases processed by the Ombudsman, as our assessments are dependent on
the content of the processed petitions. These assessments and observations are provided below. The chapter
on judicial proceedings initially covers the processing of petitions related to the work of the courts, including
a review of the implementation of the Ombudsman's recommendations in this area. Other petitions from
this area are further presented according to individual sub-fields, i.e. minor offence proceedings, the State
Prosecutor’s Office, and attorneys and notaries.

The Ombudsman continued to contact the presidents of courts and other competent bodies (e.g. Heads of
State Prosecutor’s Offices) by way of enquiries and other interventions, and when necessary, the Ministry of
Justice (the MP) and the Supreme Court of the Republic of Slovenia, particularly when concerning an issue
of a systemic nature or the regulatory framework governing the work of the judiciary, and the Ministry of the
Interior (concerning proceedings carried out by the Police as a minor offence authority). For the most part, the
Ombudsman was satisfied with the responses from the competent bodies. We also met in person with the
President of the Supreme Court of the Republic of Slovenia, the President of the Ljubljana District Court and
the Director of the Judicial Training Centre.

Unfortunately, the European Court of Human Rights (ECtHR) also established in 2017 that our authorities (and
not only courts) violated rights under the European Convention on Human Rights (ECHR), and numerous cases
are still pending decision. This includes the judgement on the violation of Article 2 of the ECHR in the case of F.
Stefancic v. Slovenia. This case shows the problem of an effective legal remedy in the event of disagreeing with
the State Prosecutor’s decision, an issue which we have already extensively addressed in the 2012 (pp. 115-118)
and the 2013 Annual Reports (pp. 151-152).

It is only right that the MP continues to pay a great deal of attention to the enforcement of judgements
passed by this court. The second meeting of the Inter-Ministerial Working Group for the Coordination of
the Implementation of ECtHR Judgements took place. The Group is composed of representatives of various
ministries and the State Attorney’s Office and, as outside members, a representative of the Supreme Court
of the Republic of Slovenia and a representative of the office of the Ombudsman. The members of the
Inter-Ministerial Working Group were briefed on the activities of the Project Group for the Coordination of
the Implementation of ECtHR Judgements in the last year. It is important to note that in 2017 four ECtHR
judgements ended with a final resolution by the Committee of Ministers of the Council of Europe, and a few are
stillin the phase of the examination of action plans or reports. The Council of Europe therefore also recognised
Slovenia as a responsible and serious member state.

Substantial progress has been established concerning the enforcement of ECtHR judgements, as is also evident
from the updated MP website intended for the enforcement of these judgements. All this indicates that the
MP is following one of its priority tasks, i.e. the observance of human rights and ensuring the rule of law. It is
also important to be familiar with ECtHR judgements and it is only right that their translations into Slovene are
being published on the website of the State Attorney’s Office and in the Judicial Bulletin.

Implementation of the Ombudsman’s recommendations

With Recommendation No. 24 (2016), the Ombudsman recommended that the MP open a dialogue with the
judiciary and thereby study the application of the Protection of the Right to Trial without Undue Delay Act
(the ZVPSBNO) in practice, and on this basis adopt the necessary amendments; the judiciary should take
additional steps towards the consistent implementation of the measures referred to in the ZVPSBNO. The MP
adopted this recommendation and said it would study the use of the ZVPSBNO in practice together with the
judiciary. In this context, it would study whether additional amendments to the ZVPSBNO were required after
two already extensive amendments. The Government, and within its framework the MP, in consideration of the
constitutional and legislative limitations, including the division of power and in this context the obstacles and
balances (mechanisms of external control), supports the courts adopting all necessary measures to ensure the
actual observance of the deadlines stipulated for decision-making under the ZVPSBNO. The MP is also aware
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of the possibility that it can independently start a more proactive implementation of the ZVPSBNO, including
by exchanging best practice or information on the inappropriate practices of the implementation of this Act,
which is undoubtedly welcome. Since being set up, the Service for the Supervision of Court Administration
(SNOPS) has been monitoring supervisory appeals and will, after concluding its analysis on the basis of the
collected data, be able to provide an assessment of the actual situation in this area. The SNOPS' partial
findings indicate that the courts do not follow a uniform practice when processing supervisory appeals and
that court decisions, in terms of their content, do not always express the purpose of the ZVPSBNQO, i.e. mainly
the effective implementation of the party’s right to trial within a reasonable time. For this purpose, and so as
to strengthen the rights and the position of parties in judicial proceedings, the SNOPS will, after preparing
its analysis and inspecting the actual situation, be able to give a pertinent assessment of whether legislative
amendments are required and to what extent, which we also encourage.

With Recommendation No. 25 (2016), we encouraged the Supreme Court of the Republic of Slovenia to
continue implementing the mechanisms to improve the operation and quality of trials, and the MP to
continue to enhance the effectiveness of supervisory authorities' operations in order to ensure the quality of
work of courts and of trials. With regard to this recommendation, the MP, in addition to the already adopted
amendments to judiciary legislation aimed at strengthening supervisory bodies, highlighted the new
Judicial Council Act (Official Gazette of the Republic of Slovenia, No. 23/17), which represents a step forward
towards greater responsibility and transparency of the judiciary, an important element of the confidence of
the public in the Slovenian legal system. The Ministry emphasised the transfer of jurisdictions concerning
disciplinary sanctions against judges to the Judicial Council as an important innovation, expecting it to
unify the standards of expected work of judges in all Slovenian courts and to contribute to increasing
the general confidence in the judiciary. The new Act has also changed the structure of disciplinary bodies,
determined single-level disciplinary proceedings, and has granted the President of the Supreme Court of the
Republic of Slovenia the possibility of requesting the start of disciplinary proceedings. This is also indicative of
the responsibility of the President of the Supreme Court of the Republic of Slovenia as the head of the judicial
administration for the operation of the entire judicial branch.

With regard to this recommendation, the MP also pointed out the Rules on the Service for the Supervision of
Court Administration (Official Gazette of the Republic of Slovenia, No. 79/16), which were adopted in December
2016 and govern the organisation of work of the SNOPS within the Ministry of Justice. The Rules stipulate the
types and methods of implementing supervision, the content of the report on the supervision and the method
of notifying its addressees, monitoring the elimination of irregularities, the appropriateness of consideration
of recommendations for improving the operation of courts, and reports on the conducted supervisions. The
SNOPS has already implemented regular and other types of supervision over the work of courts in 2017 on the
basis of the Supervision Plan for 2017

Other general observations from the field of judicial proceedings

As in previous years, in 2017 the petitions processed from the area of judicial proceedings indicated problems
that, on the one hand, still refer to the lengthiness of some (mainly enforcement) judicial proceedings
(although to a smaller extent than in previous years), and to the quality of trials. The claimed (and often
also established) violations of rights in the context of these petitions (again) referred to the right to judicial
protection, equal protection of rights, right to a legal remedy, legal guarantees in criminal proceedings, etc.

The year 2017 brought numerous changes in the regulatory field of operations of the judiciary. The Collective
Actions Act was adopted, facilitating the enforcement of rights in cases of mass damages. Another important
document was the amendment to the Civil Procedure Act (ZPP), which contains mechanisms for facilitating
proceedings and for a more uniform case law.

We provided our observations on the amendment to the Criminal Code (KZ-1E), which has brought several
innovations to the area of criminal liability, including a definition of the purpose of punishment. We find the
definition of the purpose of punishment especially welcoming, as we believe it to be essential and useful,
especially with regard to the enforcement of penal sanctions. We also proposed additional consideration of
the definition of the purpose of punishment to specifically emphasise the need to give meaning to the time
spent in prison, as highlighted in the UN Standard Minimum Rules for the Treatment of Prisoners (the Nelson
Mandela Rules) under Rule 4, which states that a period of imprisonment should be used to ensure, so far
as possible, the reintegration of prisoners into society upon release so that they can lead a law-abiding and
self-supporting life. It is for this reason that prison administrations and competent authorities must offer
educational programmes, vocational training and work, as well as other forms of available and appropriate
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assistance, including educational, correctional, moral, spiritual, social, health, and sports programmes. All
these programmes, activities, and services must be implemented in accordance with the needs of the individual
treatment of prisoners.

The initial proposal of the amendment also recommended abolishment of life imprisonment; however, this
has not yet happened. We also welcomed this (initial) proposed amendment. The Ombudsman has had
reservations since the introduction of life imprisonment.

When the amendment to the Criminal Procedure Act (ZKP) was being drafted, the office of the Ombudsman
was requested to provide its observations to the Ministry of Justice as the drafter of the proposed
amendments. The observations focused (only) on those parts of the proposed legislative regulation for which
we assessed that they might have a greater effect on the protection of human rights and fundamental freedoms
and legal certainty in the Republic of Slovenia, in terms of the content of the previously processed petitions from
this area. The Ombudsman is unable to participate in the preparation of concrete legislative solutions because
of its position, so as not to face subsequent reproach that the office participated in the drafting of an Act.

The Ombudsman has repeatedly stated that the time has long come for Slovenia to get a stable legislative
framework in this area, which should not be amended as often as has been the case with the current ZKP.
The legislator independently decides which legislative solutions to adopt. In doing so, it must derive from the
principles of constitutionality, legality, and the observance of human rights and fundamental freedoms. In
this respect, we note that in the 2007 Annual Report (p 85) we emphasised that the planned amendments
to the legislation in the area of criminal proceedings (the KZ and the ZKP) should consider the principles
of constitutionality, legality, and the observance of human rights and fundamental freedoms. Criminal law
is one of the pillars of statehood, and all interventions in the main concepts of this law should be carefully
considered; extensive public discussion should be ensured; and the consensus of the profession achieved
before making any major changes. This of course also applies to the ZKP amendment.

Lengthy judicial proceedings

As mentioned at the beginning of this chapter, the Ombudsman still found individual cases of lengthy
judicial proceedings, despite the progress which has been made with regard to court backlogs. There is also
reason to fear that the new powers and obligations, such as the ones granted to courts by the Family Code
(accompanied by systemic problems such as the shortage of court experts in individual fields), will enhance
this problem. It is only right that courts and external supervisors pay special attention to resolving older cases
and cases which have been determined as being of high importance.

The right to a trial without undue delay or the right to a trial within a reasonable time is part of the right to
judicial protection under Article 23 of the Constitution of the Republic of Slovenia. Its purpose is to ensure the
effectiveness of judicial protection. If judicial protection comes too late, the affected person is in the same
position as they would be if no judicial protection was available. In one of the processed cases, we judged
that it was a case of a trial with undue delay, as the pre-trial hearing for a charge lodged on 9 August 2016
in a criminal case led by the Celje District Court, Ref. No. | K 22711/2015, was fixed for 17 November 2016 and
then cancelled and fixed anew (after our intervention) for 4 September 2017. Lengthy judicial proceedings
do not contribute to legal certainty. Furthermore, due to lengthy decision-making by the courts, parties
to judicial proceedings and the public lose faith in the rule of law and effective judicial protection, whose
primary purpose is for the party involved to receive a substantive court decision on their rights or legal
benefits within a reasonable time. Even though lengthy judicial proceedings are often not the exclusive result
of delays caused by the courts, but also of the complexity or extensiveness of the case of the party's actions,
the Ombudsman believes that the parties in the proceedings can reasonably expect that the courts, using the
powers granted to them by process rules, should be able to conduct the proceedings without undue delay and
with minimal costs, so as not to violate such an important human right as that to judicial protection.

We find that lengthy judicial proceedings are often also the result of repeat trials. In one of the cases
processed in 2017, we found that the proceeding had been repeated at the labour court of first instance five
times. The petitioner, who was involved in a labour law dispute over the extraordinary cancellation of their
employment contract as the plaintiff, had filed a lawsuit with Maribor Labour Court, Murska Sobota Regional
Unit, against his former employer more than five years ago; however, in 2017 he had still not received a
substantive court decision.
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We are pleased to establish that our interventions in court, especially when there are unjustified delays in
the hearing, often help the proceedings to move forward. In the case presented below, the court president
reacted to the Ombudsman's inquiry by ordering a priority hearing of a non-contentious proceeding.

Example:

A faster hearing with the Ombudsman'’s help

The petitioner contacted the Ombudsman due to lengthy decision-making by Maribor District Court in the non-
contentious proceeding Ref. No. N 44/2016, in which the court again decided on a proposal for the reopening
of the denationalisation proceedings which the petitioner had filed together with other proposers, i.e. after the
Constitutional Court had granted their constitutional complaint with decision No. Up-232/14 of 19 November
2015 (Official Gazette, No. 92/15), and annulled all court decisions referring to the rejection of their proposal
for the reopening of the denationalisation proceedings, and returned the case to the court of first instance for
reconsideration. Almost one year after this decision had been published in the Official Gazette, the court had
still not made a decision and the petitioner asked the Ombudsman to intervene.

With regard to the processed petition, the Ombudsman asked Maribor District Court about the timeline of
processing the proposal for the reopening of the proceedings, and asked the court to provide its reasons as to
why it had not yet decided on the proposal, as well as when a decision could be expected. In the response to
our inquiry, the President of Maribor District Court explained the course of the non-contentious proceedings,
and that the opening hearing had been fixed for 18 August 2016 and the case has been processed continually
ever since. She further stated that the President of Maribor Local Court, after receiving our inquiry, had ordered
this non-contentious proceeding to receive priority processing.

On the basis of the collected data on the course of the non-contentious proceedings at Maribor Local Court, the
Ombudsman accepted the explanations provided by the President of the court that the case has been continually
processed since the opening hearing as of 18 August 2016. We nevertheless came to the conclusion that the
time which the court took to fix the opening hearing, i.e. more than eight months from the publication of the
Constitutional Court decision in the Official Gazette, especially as this concerned the court’s reconsideration
concerning the reopening of a case, was unreasonably long. In the absence of any kind of reason for the
excessively long decision-making on the fixing of the opening hearing, and in consideration of the third indent
of the second paragraph and the third and fourth paragraphs of Article 289 of the Court Rules, on the basis of
which the resolution of non-contentious proceedings which are subject to reopening (and not only the fixing
of a hearing in such a case) taking more than three months would be considered a backlog, the Ombudsman
believed that by taking more than eight months to (merely) fix the opening hearing, Maribor Local Court had
violated the petitioner's right to a trial without undue delay, as derived from the first paragraph of Article 23 of
the Constitution of the Republic of Slovenia, or the right to a trial within a reasonable time as derived from the
first paragraph of Article 6 of the ECHR.

Maribor Local Court responded to the Ombudsman's enquiry with the President of this court ordering priority
hearing of the case. According to the court President, this means that it can be expected that the case will be
concluded and a substantive decision at first instance issued in the shortest possible time. 6.4-177/2016

Quality of trials and the operations of the judiciary

Although there were a lower number of petitions due to lengthy judicial proceedings, a number of petitions
again referred to the proceedings themselves or the adopted decisions. Dissatisfied with court decisions,
individual petitioners turned to the Ombudsman for assistance. In such cases, we often need to explain the
Ombudsman'’s jurisdiction and the possibilities available to the petitioners as parties to the proceedings (e.g.
use of available legal remedies). Limited authority with regard to the judicial branch of power means that the
Ombudsman cannot assess the lawfulness and correctness of court decisions or in any way assess judicial
proceedings, as it is not a higher authority with regard to the court or a body for assessing the correctness and
lawfulness of the decisions made, i.e. the correctness of the established facts of the case and the application
of material and process law.

The Ombudsman can intervene in judicial proceedings if it establishes undue delay (if the rule on the order

of dealing with cases is not considered, or if we establish a violation of the provisions of process law whose
purpose is to ensure fast and effective hearing and decision-making in judicial proceedings). Article 24 of the
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Human Rights Ombudsman Act stipulates that the Ombudsman must not process cases for which judicial or
other legal proceedings are running, unless these involve undue delays in proceedings or an obvious abuse of
power. Beyond this provision, the Ombudsman can only intervene as a friend of the court (amicus curiae)
under Article 25 of the same Act. In 2017, we made use of this possibility several times (as pointed out in
the chapter on limitation of personal liberty, in reopening decision-making with regard to the duration
and changes to the compulsory psychiatric treatment measure). In this role, we pointed out the need for
the Supreme Court of the Republic of Slovenia, as the responsible court for uniform case law, to especially
carefully assess the claimed violations in decision-making on a request for the protection of legality in one of
our processed cases on the basis of Article 22 of the Constitution of the Republic of Slovenia.

With appropriate rules and regulations and work conditions, the judiciary can make the largest contribution
to the quality of the judicial system. We therefore again encourage the Supreme Court of the Republic of
Slovenia to continue to implement mechanisms aimed at improving court operations and quality of trials
with a view to uniform case law. The endeavours towards fair and effective proceedings cannot overlook the
ongoing training of judges.

Improved court decisions and uniform case law will strengthen the public’s trust in the work of the judiciary.
The public often believes that individuals are not granted equal constitutional rights in legal proceedings. We
believe that the judiciary should appropriately react to serious allegations concerning the legality of the work
of the courts, as this is the only way to obtain the better trust of citizens, which is the fundamental condition of
the rule of law. Failure to do so can cement the belief of individuals that the claims appearing in the media are
true, which consequently weakens public trust in the judiciary and the rule of law. We believe that a response
by the judiciary to the publicised allegations concerning the work of the courts would contribute to better
transparency of the work of the judiciary, a fact also advocated by the President of the Supreme Court of the
Republic of Slovenia in the announcement of its strategic work programme. We therefore encourage the courts
to make sure there is an appropriate level of communication with the public, including, if necessary, providing
the reasoning behind its decisions.

Trust in the work of the judiciary was strongly shaken by the issue of misplaced or unclaimed wills. We
continued to process this problem in 2017 and will report on our findings in our next report. We can already say
that, after studying the information provided by the Supreme Court of the Republic of Slovenia, we found that
information stated in the Guidelines for Cases when a Will was not Announced to be Deposited but Probate
Proceedings Have Been Conducted (the Guidelines), which have been prepared by a working group appointed
by the decision of the President of the Supreme Court of the Republic of Slovenia on 17 April 2015, were not
fully in line with the information provided to the affected individuals. A letter sent by the court to the petitioner
did not indicate that she was informed of the possibility of reviewing the court file and inspecting the will (as
stipulated by Item 9 of the Guidelines). The petitioner also did not receive a (written) explanation of the
situation nor an apology by the court for the situation and potential problems. We emphasised that the
Ombudsman believes that merely the general apology by the Supreme Court of the Republic of Slovenia
which was offered through the media does not suffice in such cases, and a separate apology for each case
can represent a good basis for further remedying the wrongs.

The information provided by another petitioner, who was being sued by a testamentary heir, even showed
that he did not receive any documents from the court which would (at least) have informed him of the
position he could have found himself in due to the subsequently found and claimed will, and the decision of
the testamentary heir to legally enforce their rights from the this will. Ljubljana Local Court (only) sent him
a copy of the will and the minutes on its proclamation. The Ombudsman welcomes the endeavours of the
Supreme Court of the Republic of Slovenia with regard to the introduction of the principles of a just culture,
as the method of communicating errors without the sender being afraid of the consequences undoubtedly
contributes to improving business processes where such errors occur and to seeking responsibility for the
future. We believe that a component part of a just culture is also an apology sent to everyone who has suffered
damages because of the mistake or who has been affected by it in any way. We therefore also believe it was
only right for each local court to show its ethical and moral stance by an individual apology, which the affected
individual justifiably expects.

While processing these issues, the Ombudsman also supported the intentions of the Ministry of Justice, stated
in its letter of 28 November 2017, that it would, where it is unambiguously clear that judges had acted in a
professionally wrong or even unlawful manner, provide proposals to initiate an official supervision of the work
of the judge and, in accordance with Articles 3, 7 and 45 of the ZVarCP, also propose that the Supreme Court
of the Republic of Slovenia ensures that, in accordance with Article 79b of the Judicial Service Act, official
supervision is conducted in probate cases falling under the scope of the issue of unclaimed wills, or submits
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this recommendation by the Ombudsman to the competent presidents of district courts within whose local
courts the established violations had occurred. Furthermore, the Ombudsman expects that the existence of
elements of personal responsibility of legal officials will also be checked at the highest level of each individual
court.

In 2017, petitions associated with enforcement proceedings again included petitions by creditors (e.g. because of
ineffective or lengthy proceedings) and debtors (e.g. because of disagreement with the claim; inability to settle
a claim; debtor's distress if their home is the subject of the enforcement; conduct of enforcement agents, etc.).

Effective enforcement proceedings are a component part of (an effective) legal system. However, we reiterate
that the effectiveness of enforcement proceedings does not apply only to the protection of the interests of the
creditor and thus indirectly also of the public interest with regard to assuring payment discipline. It must also
ensure the proportionate protection of the debtor in consideration of the amount of the debt to be repaid under
the enforcement proceedings.

The purpose of the enforcement proceedings is the fulfilment of the debtor’s obligation and the repayment of
the creditor. In this respect, the interests of the creditor after an effective enforcement must also be considered.
It often happens that the creditor is also a person under social distress, with low income or without any means
of subsistence, who just wants the repayment of their receivable.

Even though the main purpose of the enforcement proceedings is to ensure the repayment of the creditor, the
debtor’s rights must also be considered. This means that, due to a request for the protection of the debtor’s
rights under the principle of a social state, the debtor’s dignity and the protection of their economic or social
existence, the creditor’s rights to an effective enforcement can be limited in the enforcement proceedings. For
this reason, the Claim Enforcement and Security Act (the ZIZ) contains numerous provisions which protect the
debtor’s social position (certain types of income are excluded from enforcement, enforcement on cash benefits
is limited, certain items of property are excluded from enforcement, etc.).

The Ombudsman has noted an increase in social issues and associated growing distress among people
(including distress due to overindebtedness and the lack of resources for the payment of debts). We received
a number of phone calls associated with enforcements. The callers mostly asked for (legal) advice on how
to avoid a pending enforcement, as they were unable to afford a lawyer or did not seek legal aid (for various
reasons) until the time of the enforcement. We believe that the state should pay greater attention to social
issues and find appropriate solutions, as poverty, and consequently social exclusion, can mean a severe
encroachment upon human dignity and therefore a violation of human rights. The Ombudsman has therefore
repeatedly asked state authorities to respond more appropriately to the social distress of the most vulnerable
individuals and families.

Are amendments to enforcement against immovable property in sight?

With Recommendation No. 26 (2016), the Ombudsman encouraged the competent authorities to seek specific
solutions to the issue of enforcement against immovable property as the first and only method of enforcement,
especially if this relates to the debtor's home. We have already focused in and since 2012 (Annual Report of
the Ombudsman for the Year 2012, pp 106-107) on the appropriateness of the current legislation governing
enforcement which, in the light of the established principle of free choice of the means of enforcement
regardless of the creditor's receivable, enables enforcement against immovable property to be the first and
only means of enforcement. At that time, we wrote that, in order to ensure the principle of equality before the
law, enforcement proceedings should ensure a balanced protection of the creditor for whom the enforcement
means the repayment of the receivable, but also protection of the debtor so that their existence is not threatened
by the repayment. The regulation which enables the sale of the debtor's immovable property and only pursues
the objective that enforcement proceedings result in the payment of the receivable is legitimate and lawful;
however, we believe that such a regulation is not fully in line with one of the principles of the rule of law, i.e.
proportionality. We recommended that the Ministry of Justice and the Government of the Republic of Slovenia
(again) start to prepare solutions for the legislation governing enforcements, especially for cases where the
enforcement is being implemented on the basis of an authentic document for relatively small amounts due,
so that for the debtor the enforcement does not mean an enforcement only against immovable property which
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is also the debtor's home and their only property. We repeated this recommendation in 2015 and 2017 when
providing our observations on the text of the proposed Act Amending the Claim Enforcement and Security Act -
working material (EVA 2016-2030-0008), as no legislative amendments had (yet) been introduced in this area.

The enforcement proceedings (still) follow the principle of a fully free choice of the means of enforcement,
regardless of the amount of the receivable. This means that enforcement against immovable property can be
the first and only means of enforcement in proceedings for the repayment of a monetary claim. In the case
of Vaskrsi¢ (which was also highly publicised), which was even subject to a decision by the European Court of
Human Rights, this turned out to be an inappropriate solution. The European Court of Human Rights found
that in this case, in view, in particular, of the low value of the debt and the lack of consideration of other
suitable and less onerous measures by the domestic authorities, the state had failed to strike a fair balance
between the aim pursued and the measure employed in the enforcement proceedings against the applicant.
This means that Article 1 of Protocol No 1to the European Convention on the Protection of Human Rights and
Fundamental Freedoms, which ensures the right to peaceful enjoyment of possessions, was violated.

It is encouraging that the proposed ZIZ amendment, which the Government of the Republic of Slovenia
confirmed in October 2017, brings improvements in this area. The proposed amendment foresees changes
which aim to prevent social enforcements against immovable property where the main characteristic is the
low value of the debt and a realistic or manageable repayment by the debtor. It also instructs the courts
to notify the social work centre of enforcement proceedings against immovable property which is also the
debtor’s flat or house in which they live and where the debt being enforced is obviously disproportionate to
the established value of the immovable property. After receiving such notification, the social work centre can
begin to implement its tasks under public authorisations or social care services which are intended for the
elimination of social distress and problems (e.g. initial social assistance, personal assistance, assistance to
families).

General observations

In this sub-field, we processed slightly fewer cases in 2017 than in 2016; i.e. 50 cases compared to 55 in 2016.
The content of the processed issues did not significantly change. The majority of the petitions still focused on
dissatisfaction with fines imposed or decisions made in minor offence proceedings, with petitioners claiming
procedural irregularities. As in all previous years, the majority of the petitions were related to road traffic and
the Police as the authority responsible for minor offences, and in some cases to the actions of municipal
wardens. In consideration of the fact that the Ombudsman does not process cases for which judicial or other
legal proceedings are running, unless these involve undue delays in the proceedings or an obvious abuse of
power (Article 24 of the ZVarCP), the Ombudsman'’s actions in this area cannot refer to decision-making on
minor offences, but rather to other circumstances in minor offence proceedings.

We already highlighted, in the 2016 Annual Report, petitions which referred to the acquisition of personal
data for the needs of enforcement of supposedly unpaid parking fees in Croatia. \We received similar petitions
also in 2017; however, we were unable to process any of the received petitions due to the lack of cooperation
by the petitioners. The procedure in this case was completed by the Information Commissioner establishing
illegalities in obtaining personal data of owners and users of motor vehicles, as he assessed that the conditions
for obtaining personal data on the basis of Article 10 of the Attorneys Act (ZOdv) had not been met.

Implementation of the Ombudsman’s recommendations

In Recommendation No. 27 (2016), the Ombudsman emphasised that courts and all other minor offence
authorities should also consistently observe the fundamental constitutional guarantees for fair judicial
proceedings in minor offence proceedings; in particular, the careful processing of requests for judicial protection
is required. This recommendation must be a permanent task. The Ministry of Justice (the MP) assured us that
it would continue to strive to include this content in the training of judges, state prosecutors, and judicial and
prosecution staff. Furthermore, MP representatives will continue to cooperate in the preparation of training
programmes for minor offence authorities. The Ministry believes that training provided to minor offence
authorities and courts contributes to strengthening the foundations of constitutional guarantees of a fair
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trial, as authorised officials of minor offence authorities, judges, and judicial staff learn of amendments and
changes and the latest case law, including that of the ECtHR, from the area of minor offence law, which has a
positive effect on the correct application of the ZP-1.

Under the Road Tolling Act (ZCestn), minor offence authorities also include toll inspectors, who are the
authorised representatives of the toll road operator and carry out the tasks of monitoring toll payment. A
toll user who deems that a toll inspector has exceeded their powers may file a complaint with the toll road
operator within eight days of the alleged violation. The toll road operator sends the complaint to a committee
appointed by the Minister and consisting of a representative of the ministry responsible for internal affairs, a
representative of the toll road operator and two representatives of the Ministry. The committee considers the
complaint and notifies the complainant of its findings and measures in writing within 30 days. If the committee
establishes that the complaint is groundless, it is rejected. If the committee concludes that the complaint is
justified, it may, in consideration of the severity of the violation, propose that the competent toll road operator
revoke the authorisation of the toll inspector concerned or commence disciplinary action against them (fourth
and fifth paragraph of Article 41 of the ZCestn). Below are two cases from this area.

Example:

The decision on a complaint filed against a toll inspector was only made once the Ombudsman had
intervened

The petitioner, a Bulgarian citizen residing in Denmark, who was issued a payment order by a toll inspector of
Dars d.o.o. (minor offence authority), informed the Ombudsman that she had not received a decision concerning
the complaint, which she had filed due to the actions of the toll inspector during minor offence proceedings.

After studying the petitioner's statements and the documents provided, the Ombudsman established that
after receiving the complaint, the minor offence authority instructed the petitioner to amend her complaint
within eight days, stating whether she wanted the court to decide on the matter. As the petitioner had explicitly
expressed that desire, the minor offence authority handled her complaint and its amendment as a request for
judicial protection against the payment order and referred the case for ruling to the competent local court.
The court ruled that the petitioner's complaint could not be processed as a request for judicial protection, as
the petitioner did not contest the minor offence but only complained against the actions of the toll inspector.
The court therefore returned the case for ruling to the minor offence authority. The Ombudsman believes that
the court acted in the interest of the petitioner, as the judicial proceedings ended without any legal costs.
The minor offence authority then sent a letter to the petitioner informing her of the decision of the court and
the fact that after reviewing her case, no signs had been found which would indicate that the toll inspector
had exceeded her powers under the second paragraph of Article 41 of the Road Tolling Act (ZCestn), which
constitutes the conditions for filing a complaint, and the minor offence authority therefore did not send her
letters to be processed by the competent ministry.

The Ombudsman asked Dars d.d. as to who was the official who studied the petitioner's complaint, and on
which basis this official had made the decision that the complaint should not be sent to be processed by the
competent ministry. The minor offence authority informed us that the decision not to send the complaint and
its amendment for adjudication to the committee appointed by the minister responsible for infrastructure was
made by the head of the minor offence authority, as he did not recognise that the complaint showed signs of
the toll inspector exceeding her powers during the proceedings in accordance with the fourth paragraph of
Article 41 of the ZCestn.

The Ombudsman was not satisfied with the explanation received. We believe that such actions by the head
of the minor offence authority could violate the petitioner’s right to legal protection, as he did not handle the
complaint against the actions of an authorised person of the minor offence authority in accordance with the
fourth paragraph of Article 41 of the ZCestn, which explicitly stipulates that the complaint of a toll road user
who believes that a toll inspector has exceeded their powers must be decided upon by a committee appointed
by the minister (responsible for infrastructure). The Ombudsman believes that the complaint by the toll road
user should have immediately been referred for ruling to the Ministry of Infrastructure (without prior testing).

We informed the supervisory body of the minor offence authority, in this case the Ministry of Infrastructure, of
the Ombudsman'’s assessment and opinion. The Ministry agreed with the Ombudsman'’s findings and informed
us that the president of the mentioned committee had requested that the minor offence authority sends the
committee all the required documents concerning this case. We later also received a copy of the decision of the
committee of the Ministry of Infrastructure, the Land Transport Directorate, which meant that the petitioner
had finally been issued a decision.
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The Ombudsman concluded the processing of this petition with the finding that the petition was well-founded
and the Ombudsman'’s intervention justified and successful, as the petitioner, with the competent authority
deciding on her complaint, had been assured of her right to legal protection. 6.6-1/2017

In the sub-field of pre-trial proceedings, in which mainly petitions related to the work of state prosecutors are
processed, we processed the same number of cases as in 2016, i.e. 26 cases. Where necessary, the petitioners’
statements were verified by the heads of State Prosecutor’s Offices (informing the Office of the State Prosecutor
General of the Republic of Slovenia thereof), who responded regularly to our enquiries. We also met with the
State Prosecutor General, who at the end of 2017 adopted the prosecution policy directing the implementation
of the competencies and powers of the state prosecutor and determining the framework standards for high-
quality criminal prosecution carried out ex officio.

Implementation of the Ombudsman’s recommendations

With Recommendation No. 28 (2016), the Ombudsman encouraged all state prosecutors to work in a manner
that is conscientious, prompt, and professional. This recommendation must be a permanent task of state
prosecutors. With regard to this recommendation, the Ministry of Justice wrote that it needs to be observed
and expressed its agreement with the recommendation. It observed that the State Prosecutor Act (ZDT-1)
stipulates numerous levers in this respect, with regard to both the work of the state prosecution administration
and expert supervision. The state prosecution administration encompasses decision-making and other tasks
which, pursuant to the ZDT-1, the State Prosecutor’s Order, and other implementing regulations, ensure the
conditions for the regular, conscientious, and effective work of the state prosecution. It is explicitly determined
that ensuring the legality, professional correctness, and timeliness of the work of the State Prosecutor and the
supervision of that work is implemented according to the provisions of the ZDT-1 concerning expert supervision
(Articles 167 through 175).

With Recommendation No. 29 (2016), the Ombudsman recommended that the Ministry of Justice study
the need to regulate a special complaints procedure concerning the work of police officers of the Special
Department when drafting the next amendments to the state prosecution legislation. In this respect, it is
encouraging to read the communication by the Ministry of Justice that the valid regulation of supervision of
the work of police officers of the Special Department needs to be systemically regulated, bearing in mind a
comparable regulation of supervision of the work of police officers or people with powers which directly or
indirectly interfere with human rights.

The content of petitions again primarily focused on the dissatisfaction of petitioners with individual decisions
of prosecutors (e.g. rejection of complaints) and the lengthy processing of their criminal complaints or (un)
responsiveness to individual complaints. We emphasise that only two processed petitions from this area
were established as being well-founded, while the others ended with explanations (after the conducted
enquiries, if required).

Information on the decision concerning a report

The State Prosecutor, learning there are no legal grounds for prosecution for a criminal offence for which
the perpetrator is prosecuted ex officio, must inform the aggrieved party of this fact within eight days and
instruct them that they can initiate proceedings themselves within eight days (the first paragraph of Article
60 of the ZKP). In the past we have pointed out that the state authority not even answering the received letter
(i.e. not even with an initial answer) can (also) be in contradiction of the principles of good administration.
State authorities must explain their decision and reasons to the petitioner with at least an initial (one) answer.
Otherwise, the petitioner is facing uncertainty as to the opinion of the authority (which can be wrong) that the
complaint does not meet the conditions for (further) processing.
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Example:

Complainant not informed about the result of a complaint
In 2017 a petitioner complained that he had not received an answer to a reported criminal offence (report filed
in April 2015).

The Novo Mesto State Prosecutor’s Office initially informed the petitioner that it had received a report from the
competent police station on 6 July 2015 concerning the filed report. The Office explained that as the report and
the attachments showed that there was no reasonable suspicion that the suspect had committed the indicated
criminal offence, no criminal proceedings were instigated.

After receiving such an answer, we asked for an additional answer on whether, and if so, when, the complainants
filing the report in April 2015 had been informed that there was no reasonable suspicion that the suspect had
committed the indicated criminal offence and no criminal proceedings had been instigated, and of further
rights pertaining to the injured party, i.e. the person filing the report. In this respect, we also brought the
attention of the State Prosecutor’s Office to Article 60 of the ZKP. We asked the State Prosecutor’s Office to
explain its reasons why the complainants filing this report had not (yet) received such an explanation, and
proposed that the Office should inform the petitioners of its decision.

The State Prosecutor’s Office considered our recommendation and notified us of its decision, dated 5 December
2017 with which it dismissed the filed report. 6.2-14/2017

The work of attorneys, as a part of the justice system and a constitutional category, plays an important part
in ensuring and strengthening legal certainty and of course the protection of human rights. It is therefore
disconcerting to learn of attorneys’ warnings that there are interventions made by the state which weaken their
position, independence, and autonomy.

We processed 22 cases in this area, which is several more than in 2016 (15 petitions). When processing these
cases, we mainly contacted the Bar Association of Slovenia (the Bar), with whom cooperation was again good.

As usual, the processed cases included complaints claiming negligent provision of services or dissatisfaction
with the work of attorneys (including petitioners' allegations that they were insufficiently informed
about the legal and actual situation of their cases; assessments of the dispute; possible continuations
of proceedings with legal remedies, particularly in cases of free legal aid), incorrect calculation of costs,
inappropriate conduct of individual attorneys, disagreement with a decision of the disciplinary authorities
of the Bar Association of Slovenia, and other irregularities.

The processed cases did not include any petitions which would require our action concerning the work of
notaries (with the exception of a question on the entry of wills in the Central Register of Wills), and only one
petition about attorneys was felt to be well-founded. It needs to be remembered that the possibilities for the
Ombudsman processing cases between individuals on the one hand and attorneys or law firms on the other,
are limited.

The Ombudsman's supervision of the work of attorneys is (only) indirect. It is predominantly implemented as
supervision of the work of the Bar in the part of the latter's public authorisation. This does not mean that the
Ombudsman has the possibility of filing legal remedies against the decisions of the Bar's disciplinary bodies,
or even the possibility of changing these decisions. It can only intervene in the event of lengthy decision-
making by the Bar concerning a report against the actions of individual attorneys.

The processed cases in this area included statements made by a petitioner that since the Bar had referred
his report against a lawyer over six months ago to the disciplinary prosecutor, he had not received any kind
of information on the processing of his report. We contacted the Bar requesting information as to when
the petitioner could expect to receive the decision of the competent body within the Bar in consideration of
the potential specific characteristics of the case. The Bar informed us that it had contacted the disciplinary
prosecutor processing the case, and received their assurance that a decision would be made shortly. We
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informed the petitioner of the Bar’'s answer and recommended that he contact us again should this not be the
case.

The Ombudsman believes that the lengthy processing of a report made against a lawyer does not strengthen
faith in the work of the Bar and its disciplinary bodies, nor does it contribute to the transparency of their actions.
With Recommendation No. 30 (2016), the Ombudsman therefore recommended that the Bar Association of
Slovenia continue to effectively react to irregularities which have been established among its members
with the effective work of its disciplinary bodies, and ensure fast and objective decision-making on
reports filed against the work of lawyers. This recommendation must be a permanent task and is therefore
reiterated. In this respect, the Ministry of Justice explained that the current legislation governing disciplinary
proceedings against lawyers was not the reason for potential length of these proceedings. In accordance with
the second paragraph of Article 60 of the ZOdy, the duty of the Bar and its disciplinary bodies is to ensure
the effective, impartial and transparent exercise of its members’ responsibilities in the event of disciplinary
violations. The fast implementation of disciplinary proceedings is also stipulated by individual provisions of
Chapter VIIIA of the ZOdv, which stipulate the deadlines for executing individual actions in the context of
disciplinary proceedings (Articles 64, 64a, 64b, and 64c of the ZOdv). Furthermore, the Government of the
Republic of Slovenia (just like the Ombudsman) does not have the possibility of filing legal remedies against
the decisions of the disciplinary bodies of the Bar or even the possibility to change their decisions. Disciplinary
proceedings by the Bar encompass the work of representatives of the Ministry of Justice (five representatives
in the disciplinary committee of first instance, and five representatives in the disciplinary committee of second
instance), who regularly attend disciplinary hearings and participate in various panels with members of the
disciplinary committee appointed by the Bar.
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Cases processed Resolved and well-founded
ndex  Noof  Noofwel (ORI
Area of work 2016 2017 resolved founded
17/16 cases among those
cases cases

resolved (in %)

Police procedures 81 97 119.8 84 10 11.9

In 2017, the Ombudsman processed 97 petitions which predominantly related to police procedures. This is 16
cases more than in 2016 (81 petitions). Police procedures are also processed in other fields (e.g. the sub-field
of minor offence procedures). Our associates once again contributed to a number of issues not needing to be
processed in a more formal procedure by resolving them during telephone discussions.

We again note that the assessment of police officers’ observance of human rights and freedoms cannot be
based only on the number of complaints sent to the Ombudsman and/or their justification. We also need to
consider that the share of (un)founded petitions particularly reflects the manner of processing petitions in this
field and frequently also the lack of petitioners' cooperation.

In addition to processing petitions in this field, we also visited 27 police stations in 2017 while implementing
the duties and powers of the National Preventive Mechanism (NPM), which is the subject of a special report.
In 2017, we again enquired about concrete procedures relating to petitions concerning the work of police
officers, particularly with the Ministry of the Interior, and in certain cases directly (during the visits) with the
police stations. We can again commend the prompt responses of the Ministry of the Interior and the Police.

In the context of preparations for drafting the guidelines and mandatory instructions for the preparation of the
annual work plan of the police, and the planning of supervisions of the police in the observed year (as is usual),
we met with the Police and Security Directorate of the Ministry of the Interior, and also discussed individual
issues with the Director General of the Police or the General Police Directorate. As an external expert, the
Deputy Ombudsman, Ivan Selih, was again appointed to the Expert Council on Police Law and Powers, a
permanent, autonomous and consultative body of the Police and the Police and Security Directorate at the
Ministry of the Interior. The Council connects the external and internal expert public in the provision of lawful,
professional, and proportionate use of police powers, and contributes to enhancing the trust of the internal
and external public in the professional integrity and operational autonomy of the work of the police.

In this respect, we cannot overlook the repeat visit of the European Committee for the Prevention of Torture
and Inhuman or Degrading Treatment or Punishment (CPT) to Slovenia at the beginning of 2017 (the previous
visit took place in 2012). The CPT also visited five police stations. On this basis it provided comments and
recommendations in its report which Slovenia is bound to consider or to eliminate all established deficiencies
(especially those coinciding with our findings), which we will certainly monitor.
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We are pleased to note thatin most cases, the Ministry of the Interior and the Police follow our recommendations.
This was also evident from the 2016 review of the implementation of the Ombudsman’s recommendations
concerning police procedures.

With Recommendation No. 31(2016), we have again advocated that the Ministry of the Interior and the Police
continue their efforts to consistently observe human rights in police procedures by means of appropriate
communication and a respectful attitude of police officers towards individuals during their procedures. This
recommendation must be a permanent task. We are therefore pleased with the assurance of the Ministry of
the Interior that the Ombudsman's findings and recommendations are important for preparing the guidelines
for high-quality police work.

The police strive to perform their work properly and with great expertise. In this respect, the quality and content
of education and training of all employees must be enhanced, and it is planned that more resources will be
allocated to this in 2018 and 2019. The Ministry has strengthened its human resources for the handling of
complaints and they were able to engage in proactive action and focus even more on monitoring conciliation
procedures. So as to contribute to improving the quality of work of police officers, the Ministry implements
systemic control, including detailed analyses of individual incidents, which serve as basis for preparing
guidelines for the better work and greater safety of police officers.

With regard to Recommendation No. 32 (2016), in which the Ombudsman points out that the police
must consistently observe all the rights of suspects deprived of liberty, including the right to counsel, and
Recommendation No. 33 (2016) that the police, whenever they are investigating whether deprivation of liberty
is necessary and recording such deprivation, act with particular care, and always take into account that the
entire time of the police procedure until remand custody is ordered must be included in the time of detention,
it is especially encouraging to hear the assurance of the Ministry of the Interior that police officers, in cases of
deprivation of liberty, act with particular care and consistently observe all the rights of suspects deprived of
liberty, including the right to counsel. However, we have still established problems in this field and these are
pointed out below.

With Recommendation No. 34 (2016), the Ombudsman recommended that the police ensure the careful
recording of all confiscated items in a manner that does not allow them to be switched, and their suitable
storage. It is therefore encouraging that the Ministry of the Interior has announced that it will use a special
application which will ensure additional traceability and careful recording of confiscated items.

We also recommend that police officers carry out the selection of witnesses during house and personal searches
with particular care, and that the Ministry of the Interior, in cooperation with the Ministry of Justice, prepares a
systemic solution for providing witnesses when conducting house or personal searches, e.g. by establishing a
court list of people who could participate in pre-trial procedures as witnesses when these searches are carried
out Recommendation No. 35 (2016). However, with regard to systemic solutions for providing witnesses when
conducting house or personal searches, no progress has been established.

Recommendation No. 36 (2016), that when communicating with the public, the police should carefully consider
in every case which and how much information about an individual should be shared with the public (if at all)
is also a permanent task, and the Ministry of the Interior assured us that the decision on which information to
publish is always carefully considered.

The Organisation and Work of the Police Act stipulates that the Police is a body within the Ministry of the
Interior, which performs tasks defined by law and implementing regulations adopted on the basis thereof. As
one of the entities of the domestic security system, the police contribute to internal stability and security in
the Republic of Slovenia by implementing their tasks. In order to successfully ensure domestic security, the
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police cooperate with other entities which contribute to the provision of the national security of the Republic of
Slovenia. The tasks of the police are carried out by the uniformed and criminal police and by specialised police
units organised within the General Police Directorate, police directorates and police stations. The Ministry of
the Interior assures us that the material position of the police is improving; however, the police are still facing
staff shortages in specific areas. Consequently there are delays in pre-trial procedures, as pointed out by the
prosecutor’s office.

The tasks and powers of police officers are regulated by the ZNPPol. At its session of 17 February 2017, the
National Assembly of the Republic of Slovenia adopted the Act Amending the Police Tasks and Powers Act
(ZNPPol-A), which was also published in the Official Gazette of the Republic of Slovenia, No. 10 of 27 February
2017.

The Ombudsman provided its comments to the proposed amendments to the ZNPPol at the time of the
presentation of the ZNPPol amendment on 19 August 2015, and later in the further process of preparing
the amendment. Several of our observations on the planned amendments to the ZNPPol were considered.

The drafter of the proposed regulation, or later the legislator, decides whether and to what extent to consider
our observations. The Ombudsman is unable to participate in the preparation of concrete legislative solutions
because of its position, so as not to face subsequent reproach that the office participated in the drafting of an
Act.

The Ombudsman also provided its comments to the draft before the end of inter-ministerial coordination, and
drew attention to the provided comments by the Information Commissioner. The Ombudsman also proposed
that a stand be taken with regard to these comments and that they are considered in the drafting of the Act. The
Legislative and Legal Service of the National Assembly of the Republic of Slovenia was also critical of numerous
aspects during the legislative procedure (in this respect see Opinion No. 210-01/16-17 of 12 January 2017 (EPA:
1567-VI1)). After the ZNPPol-A had been adopted by the National Assembly of the Republic of Slovenia, the
Ombudsman received an appeal by a group of citizens to challenge this Act before the Constitutional Court,
and a proposal by the Information Commissioner to consider filing a request for a review of constitutionality.
On this basis, the regulation, which has been enforced by the ZNPPol-A, must be studied. In this respect, the
Ombudsman also considered the viewpoints expressed by the European Court of Human Rights (ECHR) that
greater attention must be paid to respecting privacy when handling new communication technologies which
enable the storage and reproduction of personal data, and that the development of surveillance methods
using the latest technologies must be simultaneous with the development of legal safeguards; and by the
Constitutional Court of the Republic of Slovenia that the legislator, when dealing with personal data processing
for reasons of police operations, must carefully study the severity of the measure which encroaches upon the
sensitive area of privacy without the consent of the individual. The Ombudsman therefore decided to file
a request for a review of constitutionality in accordance with Article 23a of the Constitutional Court Act
(ZUstS), as we assessed that several provisions of the ZNPPol-A amendment were inconsistent with the
Constitution of the Republic of Slovenia and the European Convention for the Protection of Human Rights
and Fundamental Freedoms. We are still awaiting the decision of the Constitutional Court of the Republic of
Slovenia.

In the process of preparing the ZNPPol-A amendment, special attention was paid to the introduction of the
taser as a coercive measure. We have reservations about its introduction, as we believe (as does the CPT) that
its use should be strictly limited to cases of serious and imminent threat to life or grave injury, and even then
only if this cannot be prevented in any other way, i.e. when this is the only option instead of using other, riskier
means which cause injury or death (e.g. firearms). We are glad that a number of our observations have been
considered in this part of preparing the draft Act.

Unfortunately, the drafter or legislator did not follow solutions which anticipated the limited use of tasers. We
believe that if tasers are introduced as a coercive measure, the law must stipulate that they can be used only
by police officers who perform their tasks and duties in intervention teams or in other similar operations. This
has been observed by the amended Rules on police powers. This implementing regulation details the method
of exercising police powers. Following the ZNPPol-A amendment, the Rules were amended (Official Gazette
of the Republic of Slovenia, No. 59/2017) after obtaining our preliminary opinion (as stipulated by Article 33 of
the ZNPPol). We are especially satisfied with the new Article 43a of the Rules, which stipulates limited use of
the electric taser. The Rules allow the use of electric tasers only by police officers who perform their tasks and
duties in intervention teams or in other similar operations, members of the Special Unit, and mobile crime
units. In this part, the Rules also follow the recommendations provided by the CPT.
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The petitions from this area relate to all aspects of the activity of police officers. The processed petitions
still most frequently referred to alleged violations of the protection of human personality and dignity,
violations of the principle of equality, the right to personal dignity and safety, legal guarantees in minor
offence proceedings, and the right to equal protection of rights, among others. The established violations
include the non-observance of the principle of good administration, the right to personal dignity and safety,
equality before the law, and protection of personal liberty, among others.

Recurrent petitions in this area refer to dissatisfaction with the (in)action of police officers in cases of neighbourly
disputes, domestic violence, and other risks. We must reiterate that complaints or requests for further action
in such cases must be responded to, and the actual situation of all the complaints that are considered must
be diligently and properly examined, since this is the basis for possible further action by police officers, which
must be effective.

As in previous years, the petitioners most frequently cited irregularities in police procedures in which the Police
acted as a minor offence authority (these findings are presented in more detail in the chapter on Justice -
Minor Offence Procedures) when considering violations of public peace and order and road traffic offences, as
well as road accidents and other minor offences. In this respect, the petitioners mainly emphasised the (in)
action of police officers, bias when establishing the facts and circumstances of alleged offences, incomplete
establishment of the actual situation, and dissatisfaction with the issue of a payment order or a fine, and other
violations of rights.

Other petitions referred to alleged misconduct by police officers and other irregularities, e.g. with regard to the
use of coercive measures, deprivation of liberty or detention. Due to a lack of petitions or the cooperation of
the affected individuals we were unable to process the covert work of the (criminal) police.

Example:

Foreign nationals were kept in the detention room for more than four hours after detention.

During a review visit to Ptuj Police Station (Ptuj PS) in the role of the National Preventive Mechanism (NPM), a
review of randomly chosen cases of detention included the case of a detention of two foreign nationals. The
foreign nationals were detained at Ptuj PS, pursuant to the fourth indent of the first paragraph of Article 64
of the Police Tasks and Powers Act (ZNPPol), from 18 March 2017 at 10.25 to 20 March 2017 at 8.57. It was also
established that the foreign nationals remained in the same detention room where they had been detained
even after the detention ended on 20 March 2017 at 8.57, right up to their placement in the Aliens Centre, to
which they were taken from Ptuj PS at 13.37. We therefore recommended to the Ministry of the Interior (MI)
to review this case of detention and notify us of its findings and eventual measures. We specifically asked
for an explanation of the legal grounds under which the foreign nationals had been placed in the detention
room after the expiry of detention, i.e. on 20 March 2017 from 8.57 to 13.37.

The Ml explained that the Croatian security authorities informed the police unit that they would not accept the
foreign nationals only two hours prior to the expiry of the legally permissible detention time. The detention
therefore ended at 8.57. From 8.57 until 13.37 the procedure was followed for the placement of the foreign
nationals in the Aliens Centre for reasons of removal from the country, of which the foreign nationals were
informed. After the expiry of detention, both foreign nationals remained in the detention room, as Ptuj PS does
not have a more appropriate room where they would be able to ensure their safety and privacy. It was further
established that food was provided at 9.15, but that police officers did not record this fact. The Ml commented
that the management of Ptuj PS had been alerted to the fact that they must record all activities concerning a
detained or remanded person, and that the time from the end of detention until placement in the Aliens Centre
must be as short as possible.

As the explanation received from the MI did not address all of the NPM findings during its review visit, we
additionally asked the Ml to explain why the procedure lasted more than four hours after the expiry of detention,
and why the foreign nationals were not moved to a more appropriate room, e.g. the booth in the hall opposite
the police officer on call, or to rooms intended for the placement of foreign nationals, which are available in
individual police stations (e.g. there is such a room in nearby Gori3nica PS). We also asked for an explanation
of how other PS across Slovenia manage these procedures in similar cases of detaining foreign nationals
(detentions over the weekend and announcements made to the Croatian security authorities and their non-
acceptance of foreign nationals). We inquired as to the time frames and whether PS are given any instructions
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or guidelines on what to do if foreign security authorities do not accept a foreign national by the time of the
expiry of the legal deadline for detention.

We emphasised that each police detention is limited to last only as long as strictly necessary, while
detention under the fourth indent of Article 64 of the ZNPPol may last no more than 48 hours (the second
paragraph of this Article). Overstepping this time means a violation of the law. If a person who needs to be
handed over to foreign security authorities cannot be handed over within this time limit, the police must act
especially fast. The police must be ready for that, as it is clear that foreign security authorities can refuse the
acceptance of a foreign national. In the case at hand, the Croatian security authorities informed the police unit
more than two hours prior to the expiry of the deadline for detention that they would not accept the foreign
nationals, and it is incomprehensible that the procedure for placing the foreign nationals in the Aliens Centre
lasted so long (more than four hours). We also found it questionable that the foreign nationals remained
in unchanged conditions, i.e. in the detention room where they had been kept since the beginning of the
procedure, from the end of detention on 20 March 2017 from 8.57 until 13.37 (more than four hours), at
which point they were taken to the Aliens Centre. Saying that the Ptuj PS does not have a more appropriate
room hardly justifies that.

In its additional response, the MI said that the reason for the procedure (where the foreign nationals had
restricted movement pursuant to Article 76 of the Aliens Act) taking so long after the expiry of detention was
that in this case the senior officer had to write a dispatch note and four decisions, i.e. two for the removal of
each foreign national from the country and two for the placement of each foreign national in the Aliens Centre.
When being served the decisions, their content was explained to the foreign nationals in English, which again
took time. Regardless of this, the Ml also believes that Ptuj PS should have made sure that the time from the
expiry of detention until the placement of the foreign nationals in the Aliens Centre should have been as short
as possible, and the PS has been alerted of the fact. With regard to the reasons why the foreign nationals were
not moved to a different room after the expiry of detention, the Ml said that it would have been impossible
to watch the foreign nationals had they been placed in the booths, as police officers were involved in other
activities. The foreign nationals received food at 9.15, which they consumed in the detention room. The Ml
further believes that had they been given the food in the booths, in plain sight of arriving clients, they would
not have had any privacy. The Ml agreed with our finding that the foreign nationals could have been placed in
Gorisnica PS, which has an appropriate room; however, this would have additionally prolonged the duration
of the proceedings. Procedures in cases where foreign security authorities refuse to accept foreign nationals
last different lengths of time, as they depend on a number of factors (number of processed foreign nationals,
distance from the police station to the Aliens Centre and so on). With regard to this particular case, the
Police prepared a dispatch note for police units, explaining the actions of police officers in such cases.
We therefore do not expect to come across a case like this one in the future, and that foreign nationals, once
detention expires, will be placed in the Aliens Centre in the shortest possible time and that they will not be
placed (or only in exceptional cases) in detention rooms after the end of their detention. 12.2-38/2017

We contacted the Specialised State Prosecutor’s Office of the Republic of Slovenia (SSPO), Section for the
Investigation and Prosecution of Official Persons Having Special Authority with regard to one case, where the
instigator described maltreatment by police officers even though the Ministry of the Interior denied that police
officers were even using coercive measures in the said case. We have asked the competent state prosecutor
to investigate the actions of the police officers from the viewpoint of an eventual criminal offence. We are still
awaiting the State Prosecutor’s response.

Judges also play an important role in the prevention of ill-treatment in police procedures. During its visit
to Slovenia in 2001, the CPT recommended that whenever criminal suspects brought before a judge at
the end of police custody allege ill-treatment by the police, the judge should record the allegations in
writing, immediately order a forensic medical examination, and take the necessary steps to ensure that
the allegations are properly investigated. In its response to the CPT report, the Ministry of Justice said that it
had communicated this recommendation to the Supreme Court of the Republic of Slovenia and that it expects
the recommendation to be considered. While processing one of the cases from this field, we checked how this
recommendation is observed in practice.
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Example:

The role of the judge in alleged ill-treatment during detention

The Ombudsman was contacted by a petitioner who stated that the investigating judge of the Celje District
Court placed him in detention without ensuring medical assistance, despite the fact that he was injured and
asked for medical assistance. The records of the hearing, which were sent to the Ombudsman, also included
a note on the petitioner's statement concerning the actions of police officers at the time of apprehension,
stating that police officers attacked, strangled, and tortured him, causing redness in his eyes.

In this respect we asked the court how the CPT recommendation had been considered in this case. The court
explained that the judge noted the suspect's statements concerning the actions of the police officers and the
alleged consequences. She also noted her own observation concerning the suspect’s red eyes, asking him
to approach the bench. The court also stated that the petitioner did not complain of any medical problems
or potential injuries and did not ask for medical assistance. According to the court, such a request was also
not made by the petitioner’s attorney. The judge did not establish the need to provide medical assistance or
a medical examination. According to the court’s assessment, the alleged statements on the ill-treatment by
the police officers can be studied using the records of the hearing and the contained note on the reproach
concerning the ill-treatment by the police officers, the provided personal observations, and the remaining
proof in the records.

In our answer to the petitioner, which we also sent to the court for information, we emphasised that a
medical examination, especially if coercive measures have been used, is in the interest of the person
involved in the procedure and the police officers alike. In this way, potential injuries and their origin can be
established, which plays an important role in the subsequent verification of the potential recriminations of
ill-treatment during detention and deprivation of liberty in police procedures. The CPT paid special attention
to this fact by recommending that such an approach should be followed whether or not the person concerned
bears visible external injuries.

In the case at hand, the court did not order a medical examination, which the Ombudsman believes could have
been useful. In consideration of the court’s actions, with the court recording the allegations and observations,
and the fact that the official note by the institution in which the petitioner had been placed showed that
even prior to questioning after placement in the institution the petitioner had refused a medical examination,
confirming that with his signature, no irregularities were established in this case which would require our
further action. 2.1-1/2017

The petitions also referred to the management of pre-trial criminal proceedings, and in this respect to the
investigation (or lack thereof) of criminal actions, the collecting of notifications or conducting of interviews,
(non)responses to reports or requests for action, and searches for missing persons, among others. There were
again petitions made concerning impolite, incorrect or inappropriate verbal behaviour by police officers.

When discussing claims regarding the work of police officers, the Ombudsman pays special attention to
complaints referring to the deprivation of liberty, which is one of the major encroachments upon human
rights. Any restriction to the liberty of the suspect that involves forced detention is considered deprivation
of liberty (third paragraph of Article 4 of the ZKP). When processing petitions, we also come across issues
of correct deprivation of liberty and its recording. As in the Constitution of the Republic of Slovenia (Article
19), the ZKP also stipulates that every person deprived of their liberty must be advised immediately, in their
mother tongue or in a language they understand, of the reasons for the deprivation of their liberty. They must
immediately be instructed that they are not bound to make any statements, are entitled to the legal assistance
of a lawyer of their own choice, and that the competent body is bound to inform their immediate family of their
detention, if they so request. A suspect deprived of their liberty must also be informed of their rights under
Article 8 and the fourth paragraph of Article 4 of the ZKP.

The police officer must ensure the enforcement of these rights as soon as possible. If the detainee requests
that theirimmediate family be told of the detention, they are informed by a police officer, unless the immediate
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family is located outside the territory of the Republic of Slovenia. The police officer can inform the family
members by phone or in person (Article 33 of the Rules on Police Powers).

In this respect, we also processed a petition put forward by three foreign nationals detained by the police, who
claimed that during their deprivation of liberty they were not given the possibility to notify their family members
of their arrest and detention. Police documents showed that the foreign nationals were informed of the rights
of a detained person, including the right to notify family members; however, while they did not request family
members or other people be notified, they did not confirm this with their signature. The Ml explained that this
was not specifically anticipated in the existing forms. Obviously, the CPT also perceived problems in this area
during its 2017 visit to Slovenia. At the end of the visit, the delegation suggested that the Slovenian authorities
include the information as to whether the detainee availed themselves of their rights or waived them in a
document to be signed by the detainee. The communication by the Government of the Republic of Slovenia
that the form in which police officers record information on the (non) enforcement of rights of detainees will
be updated with the possibility of adding the detainee’s signature is encouraging.

During the performance of police tasks, police officers must observe and protect the right to life, human
personality and dignity, and other human rights and fundamental freedoms. Special consideration must
be given to people who need extra attention, assistance, and care, such as children and minors. During
procedures involving children and minors, their age, physical and mental development, sensitivity and
potential other characteristics which can be observed must be considered. We therefore pay special attention
to petitions which contain claims that police officers failed to observe this, as every complaint of this kind can
be cause for concern. Given the particular vulnerability of this age group, the CPT, during its 2017 visit to
Slovenia, recommended that the necessary measures be taken to guarantee that juveniles deprived of their
liberty by the police are never subjected to police questioning or requested to make any statement or to
sign any document concerning the offence(s) they are suspected of having committed without the presence
of a lawyer and, in principle, a trusted adult person. Further, juveniles who are not able to pay for a lawyer
should be entitled to free legal aid from a lawyer appointed by the Bar Association.
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Cases processed Resolved and well-founded

ndex  Noof  Noofwel (ORI
Area of work 2016 2017 resolved founded

17/16 cases among those

cases cases X
resolved (in %)

6 Administrative matters 423 405 95.7 317 79 24.9
6.1 Citizenship 7 8 114.3 8 2 25.0
6.2 Aliens 99 119 120.2 91 35 38.5
6.3 Denationalisation 14 7 50.0 6 3 50.0
6.4 Legal property matters 47 31 66.0 24 7 29.2
6.5 Taxes 77 60 77.9 47 6 12.8
6.6 Customs 1 0 - 0 0 -
6.7 Administrative procedures 96 88 91.7 61 12 19.7
6.8 Social activities 61 76 124.6 68 11 16.2
6.9 Other 21 16 76.2 12 3 25.0

The newly legislated possibilities for action by the state due to the “changed conditions in the area of
migrations” have divided the public, but also erased the differences at least in the political arena between
otherwise traditional opponents.

We have already described some events concerning the amendment of the Aliens Act (ZTuj-2D) in last year's
Annual Report (pp 229-230). It has brought new possibilities for state action upon “changed conditions in the
area of migrations” \We can continue to do so this year, because there have been many new events to describe.

A lot of pressure was put on the Ombudsman from a number of directions while we were in the process
of considering the materials for filing a request for a review of the constitutionality of the ZTuj-2 after the
adoption of the amendment ZTuj-2D. The pressure continued after the decision to challenge the Act before the
Constitutional Court of the Republic of Slovenia. On the one hand, we received letters from individuals who
asked us to send “the adopted Aliens Act amendment under constitutional review”, expressed they were sure
that the Ombudsman would “file a request for constitutional review of this shameful act as soon as possible”,
hoped the Ombudsman will expose the dangers of the Act, and so on. At the request of a coordinator of several
humanitarian and non-governmental organisations, we also met with their representatives to discuss the
complaints. On the other hand, others urged us not to waste too much time “with innocent migrants crossing
our borders, but to concentrate on paid murderers that are destroying our nation, or there is a strong capital in
the background that is not easy to defy”etc. Among the latter was a representative of the Roma community, who
had learned that the Ombudsman had filed a request for the review of constitutionality of Article 10b of ZTuj-2
and was asking what the Ombudsman was doing for the Roma community (“right to education, employment,

157

2.6 OTHER ADMINISTRATIVE MATTERS



2.6 OTHER ADMINISTRATIVE MATTERS

accommodation, co-decision in public matters”). Among other things, he wrote: “The Ombudsman has the
means to launch a media campaign at a national level to inform all citizens of the Republic of Slovenia about
the situation in the Roma community. If this has been done for the migrants who only took a walk through
Slovenia, it should also be done for legal citizens of Slovenia. The members of the Roma community were born
in the Republic of Slovenia and are indigenous to the area. | wonder what actions there would be if migrants
did not have drinking water or sanitation, and how much money the Government spends on this account.”
We reminded this sender of all the actions the Ombudsman has taken regarding the Roma community, such
as annual reports on the conditions of the Roma community, the Special Report on the Living Conditions of
the Roma in the area of south-eastern Slovenia from 2012, and the Ombudsman’s challenge to the ZRomS-1
before the Constitutional Court (Case Number U-1-15/10). This experience with the aforesaid representative of
the Roma community demonstrates the fluidity of the construction of one’s identity in the context of the
us-and-them dichotomy.

The amendment to the ZTuj-2 was adopted at the end of January and came into force at the beginning of
February. At the beginning of March, we received a statement signed by “associates of the Today is a New Day,
Institute for Other Studies” stating they had completed an on-line petition at the website http:/danesjenovdan.
si/varuhinja/, urging the Ombudsman to put the Act under constitutional review. They said they were sending
us a public letter and that they had also informed the media about it. They attached the said letter, asking the
Ombudsman to “stop the madness called the amendment to the Aliens Act” by filing a request for a review of
its constitutionality and legality. It is also stated in the letter that the Ombudsman’s passivity, hesitation and
indecisiveness could be understood as “a collaboration with totalitarian and anti-humanistic trends of bad
authority”. At the end of the letter, it was stated that the Ombudsman had only two options regarding this
“human-rights violating law”, she can “express clear opposition against it, or resign”, followed by a question
on what her decision would be. We responded that the Ombudsman was in the process of considering the
materials for an eventual request for a review of the constitutionality of the ZTuj-2, which we might file, but
in our opinion, calling the Act “madness”, or “totalitarian or anti-humanistic trends of bad authority” or “an
Act trashing human rights” were not the best arguments ever, since the likelihood of success with such a
melodramatic demand would of course be significantly lower than in the case of more reasoned criticism
from the point of view of unconstitutionality. For the latter, complex materials must be examined, all the
relevant information collected, and convincing reasoning prepared, all of which takes time. We considered the
insinuations that the Ombudsman is “collaborating with the authorities” as completely unfounded, and we
also rejected the arrogant request to choose between the “only” two options. We are aware that the author
of the letter exercised their constitutionally and conventionally granted freedom of expression, but the
rationality of the author was still under question, seeing how the Ombudsman had already challenged the
Defence Act (ZObr) after it was amended. This Act also covered legislative changes relating to the developments
in the issue of migrations. The Ombudsman has also challenged the International Protection Act (ZMZ) before
the Constitutional Court. The Ombudsman'’s efforts concerning foreigners and applicants for international
protection can be observed in the easily accessible Annual Reports of the Ombudsman, and in the reports on
the exercise of the tasks and powers of the National Preventive Mechanism under the Optional Protocol to the
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment.

We experience the calls to stand down as unnecessary attempts to put pressure on the Ombudsman'’s
actions. It is very disappointing to be pressured by an engaged civil society, since it can be reasonably expected,
first of all, to have an adequate knowledge of the position of the constitutional category and to be familiar
with the fact that the Ombudsman is operationally independent and autonomous, as explicitly stated by
Article 4 of the ZVarCP. The Ombudsman's positions must be her own, and not under the influence of other
individuals, groups or authorities. Otherwise, the existence of such an office would be pointless.

On 26 January 2017, 47 members of the Parliament voted in favour of the ZTuj-2D, and only 18 against it (the
quorum was 71 members), so party affiliation was not a decisive factor. Thus, it was no surprise that there was
a lot of criticism in the political commentary following our filing of a request for a review of constitutionality. In
the 53" meeting of the Committee on the Interior, Public Administration and Local Self-Government, where the
Ombudsman’s request for review of the constitutionality of Article 10b of ZTuj-2 was on the agenda, a member
of the largest opposition party agreed that the Act was unconstitutional, but only if “read without any thought.”
He also stated that the Ombudsman's actions are “practically directed against the citizens of the Republic
of Slovenia.” On a similar occasion, at the 315 regular meeting of the National Assembly of the Republic of
Slovenia held on 21 June 2017, where the amendment to ZVarCP-B was on the agenda, a deputy from the
Nova Slovenija Group said that “the Ombudsman has filed many requests for review of constitutionality in
recent years and demonstrated whose interests and whose rights and fundamental freedoms are considered
a priority”. Since she pointed out the requests for reviews of constitutionality of the ZObr in ZTuj-2, it seems
to us that she implied we had prioritised the interests of aliens or non-nationals. On the same occasion,
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a deputy from the biggest government party group stated some particularly interesting thoughts, i.e. that
the “Ombudsman has not done her homework” because “she did not do what she should have done.” The
Ombudsman allegedly did not cite the severe consequences and those who prepared it for her allegedly did a
poor job (compare this criticism with the fact that the Constitutional Court adopted Decision No. U-1-59/17-9
on 25 May 2017, which clearly states that the Ombudsman, as the proposer, “states that the exercising of the
contested provision could have adverse consequences on the protection of the right under Article 18 of the
Constitution” and that our proposal to stay the enforcement of Article 10b until the final decision was not
denied because we would forget to do our homework.) We would like to emphasise that there were also more
welcoming comments from the political scene and not every reaction was this polemic. For example, we were
happy to hear the leader of the biggest Government group (that nevertheless voted in favour of the amending
act) salute the Ombudsman’s “democratically mature and responsible move” on the day when we filed the
request for the review of constitutionality. After the amendment had already been adopted, the Minister of the
Interior stated that it would be of great importance for the state if the Constitutional Court established that the
Act was not disputable.

In order to avoid any misunderstandings, we would like to emphasise that the Ombudsman considers all of
the presented political statements above as an expression of the constitutionally protected freedom of
speech and the pluralism of opinion, both essential for a democratic society. Thus, we do not want to label
them as problematic from a formal point of view. However, we would still like to comment on two allegations
stated above in the light of the facts. We have been confronted with one of them on several occasions, and the
other is pointed out because of the irony it brings.

The allegation that the Ombudsman prioritises the interests of aliens over the interests of the citizens of
the Republic of Slovenia is easily refuted, as it is quickly revealed that it cannot be based on the facts. The
requests for a review of constitutionality filed so far are eloquent enough; the Ombudsman has filed eight
(8) requests for a review of constitutionality since 2013. One of these was related to the rights of foreigners
(a request for the review of the constitutionality of Article 10b of the Aliens Act, filed on 19 April 2017). The
remaining seven cases were: The Police Tasks And Powers Act (see the subsection on the protection of personal
data of this Annual Report), The Defence Act (see p 381 of the Annual Report for 2015), the Act Regulating
Measures Aimed at the Fiscal Balance of Municipalities in connection with the Exercise of Rights from Public
Funds Act, the Pension and Disability Insurance Act, the Exercise of Rights from Public Funds Act (and the
Rules for Determining the Savings Amount and Property Value and on the Value of Provision for Basic Needs
with Reference to Procedures of Exercise of Rights to Public Funds), the Real Property Tax Act, and the Act
Amending the Banking Act. The allegations regarding the Ombudsman'’s prioritisation of the interests of aliens
over the interests of citizens can therefore only be considered as either ignorant, delusional or as an attempt to
misrepresent the facts e.g. with the aim of scoring political points. The fact that the Ombudsman had in mind the
highest level of protection from the arbitrary decisions of the authorities when she filed a request for the review
of constitutionality of the Defence Act amendment ZObr-E was confirmed by the Decision of the Constitutional
Court of the Republic of Slovenia U-1-28/16-27 from 12 May 2016. Furthermore, the Ombudsman has filed only
one more request for review of constitutionality of an Act concerning the rights of foreigners (specifically, a
request for review of constitutionality of the International Protection Act (ZMZ) filed on 20 July 2011) in the last
twenty years. During this period, only a total of two requests for review of constitutionality (out of a total of 30)
applied to the regulation of certain rights of aliens (ZMZ in 2011 and ZTuj-2 in 2017). We conclude that although
the anti-foreigner rhetoric can be intoxicating and obscure the facts, it can also cost a lot of taxpayer's money.
The convictions of the Republic of Slovenia before the European Court of Human Rights in Strasbourg in 2014
regarding “the erased” and the people saving money at the subsidiaries of Ljubljanska banka (next to several
other convictions of states, including ones from Western Europe, regarding their treatment of aliens) should
have a sobering effect.

The allegations concerning the Ombudsman’s “homework” are truly ironic, considering that as many as 19
Acts were found to be unconstitutional based on the Annual Report of the Constitutional Court of the Republic
of Slovenia for 2016. These acts were adopted by the very members of the National Assembly who made the
allegations against the Ombudsman. The same Annual Report cites 9 Decisions concerning legal Acts that
remain ignored, which is also very worrying. Considering the fact that any member of the National Assembly
can also propose laws (the Constitution of the Republic of Slovenia, Article 88), this situation is even less
acceptable. The Ombudsman has repeatedly drawn attention to the legislator's “homework” in the past (see
the Annual Report for 1996, p X, the Annual Report for 2001 ...) but the homework is still late or missing.

In the process of drafting and adopting the ZTuj-2D, it again became evident that there was not enough

time for the examination of the Act from the moment its draft was made available on the websites of the
Government and the National Assembly, considering the complexity of the matter. So far, there have been
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several situations equal or similar to this one. For example, the Government determined the text of the draft
for the ZObr-E, granting extraordinary powers to the army, on 20 October 2015. The National Assembly of
the Republic of Slovenia had already adopted this draft by 215t October 2015. In the past the Ombudsman has
already brought to the attention of the Ministry of the Interior that the time devoted to preparing comments
on the amendment of the ZPol, determined within the inter-ministerial coordination, is much too short for the
Ombudsman to thoroughly study the materials and prepare informed views within the specified period (we
received the proposal on 20 March 2009, and the deadline for comments was 31 March 2009).

The newly proposed articles 10a and 10b of the ZTuj-2 can clearly pose problems from the standpoint of several
constitutional or conventional demands (e.g. access to the asylum procedure, principle of non-refoulement,
effective remedies). It was also clear that even a comprehensive explanation of the draft could not prevent
that. The measures at their core collide with the legal concepts and institutions that can be the subject of very
different interpretations in the context of the present social reality, some of which can be far from neutral.
The Ombudsman has stated on numerous occasions that the adoption of legislative proposals in haste can
result in rash, incomplete and poor solutions. It would therefore be even more absurd if the Ombudsman
proceeded in such a way. It is not difficult to list the constitutional and conventional Articles that could be
interpreted as incompatible with the measures from the ZTuj-2D if argued in formal proceedings before the
relevant authority (Constitutional Court or the ECtHR). It is much more difficult (both in terms of content and
in terms of available time) to add an interpretation that is sufficiently tangible and convincing. Especially
today, since the beginning of the migration crisis, we live in different times from when the Conventions or the
Constitution were written and interpreted.

The judgement of the Grand Chamber of the ECtHR in the case of Khlaifia v. Italy (16483/12) from 15 December
2016 is a fine example of how differently the (in)admissibility in the same encroachment on human rights can
be interpreted at the highest levels. The events of the alleged violation of rights under the ECtHR that took place
in Lampedusa after “the great migrant crisis of 2011 resulting from the Arab Spring” were considered differently
by the Grand Chamber than they were by the Committee of the Court in the judgement of 1 September 2015.
The Grand Chamber discarded the judgement of the Committee and judged that there were no violations of
rights of the migrants. We believe that the central message of the judgement is, as explicitly stated by the
Grand Chamber, that “it would certainly be artificial to examine the facts of the case without considering the
general context in which those facts arose”. The ECtHR has a known position that the Convention is a living
instrument that should be interpreted in the light of the present situation (the same can be said of our own
Constitution). The Secretary General of the Council of Europe has also taken the stand that “The ongoing
migrant crisis is creating unprecedented challenges for European states” (Letter to the Member States,
Strasbourg, 8 September 2015).

The Ombudsman does not want to conveniently focus only on the rights of the migrants or refugees. It would
be irresponsible to neglect the other part, connected to the maintenance of law and order and internal
security. The Ombudsman pointed out that the individuals arriving with the migration flows could have many
personal issues (Annual Report of the Ombudsman for 2015, p 118), and that they have been travelling for a
long time, may have personal problems and may lack tolerance (press release of 22 October 2015 entitled The
Ombudsman underlined the importance of tolerant speech for higher officials). She stated that the migrants
can also be very unruly, and that the uncertainty can lead to tensions with tragic outcomes (press release
of 23 October 2015 entitled The situation in the reception centre BreZice is under control), and that among
them, there may of course also be some instigators and people that lose their temper. Representatives of
civil society have also drawn attention to cases where grown men tried to alienate children in order to have
an advantage on their way to the desired country (press release of 25 September 2015 entitled Civil society
on their first impressions and future steps in the attitude of Slovenia towards migrants). The head of the
coordination group for medical care was concerned by the possibility of a rapid spread of contagious diseases,
especially rotaviruses and respiratory diseases, when visiting the centre in BreZice (press release of 28. 10.
2015 entitled Visit to accommodation locations in BreZice and Rigonce and Cirkulane). During that visit, we
learned that there had been confrontations between various groups of foreigners in the centre and that a
group had set fire to their assigned tent with the intention of continuing their journey towards the north-west
as quickly as possible. We also talked to an individual who owns a house in Cirkulane. A group of foreigners
broke into his house and lit a fire with his furniture. We are presenting only some of these events because it is
not unreasonable to expect threats to public order and the internal security of the State in these situations
- especially when migrants are being prevented from continuing their journey to Austria and new migrants are
continuing to enter our country in huge numbers.

The position of the Ombudsman was that the refugee crisis that took place in our country from September
2015 to March 2016 has clearly demonstrated the need to be better adapted and prepared for such
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situations, seeing how they could reoccur considering the geopolitical position of our country and the situation
south-east of us. At the time, the Ombudsman assessed that the situation in reception centres is manageable,
but could change very quickly should something unexpected happen, e.g. if unannounced larger groups of
migrants should arrive, if difficulties should occur in the transport to Austria or in the case of bad weather and
general fatigue (press release of 23 October 2015 entitled The situation in the reception centre BreZice is under
control). At a meeting with representatives of civil society, soon after the second “migration wave” started, the
Ombudsman noted that the provisions of the Aliens Act are not adapted to the current refugee situation and
should be revised (press release of 25 September 2015 entitled Civil society on their first impressions and future
steps in the attitude of Slovenia towards migrants).

The Ombudsman finds the fact that the Government of the Republic of Slovenia is willing to amend the
current legislation as a result of the “refugee” crisis, is commendable (cf. with EVA 2016-1711-0007: “The
position of the Government of the Republic of Slovenia is that the transition of migrants through the state,
as was the case during the second migrant wave, is no longer acceptable for Slovenia, especially taking into
account the described measures taken by other Member States which will prevent the smooth transition of
migrants across the territories of different Member States to the desired destination.”) The amendments
would help to improve the reactions of the State in case another crisis should occur. We do not criticise the
Government's conduct in this context. However, the concrete solution, enshrined in Article 10b of the ZTuj-
2, is, in our opinion, incompatible with (too) many aspects of the previous stage of development of the
constitutional and conventional human rights standards. For this reason, we decided to challenge the Act
before the Constitutional Court, showing the discrepancy with Articles 2, 14, 18, 22, 25 and 34 of the Slovenian
Constitution (and some equivalent Conventional provisions). The case was assigned No. U-1-59/17 before the
Constitutional Court.

The ZTuj-2 is not the first Act under intense debate since the state began to face the reality of the migration
waves. The Ombudsman decided to file a request for the review of constitutionality of Article 8 of the ZNDM-2
(see press release of 22 December 2015 entitled The conference after the examination of circumstances of a
request for a review of the constitutionality of the ZNDM-2). After an in-depth analysis that lasted more than
two months, the Ombudsman decided not to file the request (see press release of 3 February 2016 entitled
Press conference of the Ombudsman on refugees and requests for reviewing the constitutionality of certain
Acts). Similarly, the Ombudsman drew up a request for a review of constitutionality of the ZObr in a mere three
and a half months from the adoption of the disputed amendment (the Constitutional Court of the Republic of
Slovenia took more than three months to decide on this request).

We would like to conclude this section by commenting that during the legislative process, some mainly
journalistic questions (whether the act was in conflict with the Constitution and similar, although it had not
even been adopted yet) seemed to indicate that there was a lack of awareness that the legislative authority is
obliged to respect human rights and fundamental freedoms - and with that it should adopt or reject certain
Acts or amendments as best as it sees fit.

The regulation of the status of people with tolerated long-term illegal residence in the Republic of
Slovenia is insufficient, according to the Ombudsman

The Ombudsman has been dealing with the status of people with tolerated long-term illegal residence in the
Republic of Slovenia since 2015, when she addressed a petition from a citizen of Bosnia and Herzegovina who
had just turned of age and was threatened with repatriation after 14 years of illegal residence in the Republic
of Slovenia.

As the Ministry of the Interior was reluctant to regulate this area because of one single case in their last response,
and on the premise (based on the petitions addressed in the past few years, where we highlighted the area of
“erased” residents of the Republic of Slovenia) that this petition was not an isolated case, the Ombudsman
organised a meeting in 2015 between non-governmental organisations and individuals acting in the area of
aliens law. At this meeting we already emphasised the importance of launching concrete proceedings for the
people in this situation and the fact that in regard of the absence of regulations on the issue, it might need
to be brought before the Constitutional Court. The Ombudsman also prepared the argumentation containing
the relevant case law of the European Court of Human Rights (ECtHR) and proposed to the people present
that it should be considered appropriately when launching concrete proceedings. It was also explained that the
Ombudsman would raise the issue of legislative deficiencies, and then the legal representatives of the affected
individuals should launch concrete proceedings and inform us of their course of action.
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The Ombudsman then received another 21 petitions concerning 32 individuals with tolerated long-term
illegal residence in the Republic of Slovenia (the number of such petitions and individuals in this situation
is also increasing in 2018). These petitions show that the shortest period of illegal residence in the Republic
of Slovenia was eight years, while the longest a staggering fifty-five years. \We also understood that these
people were not able to regulate their status despite their efforts to do so. We assume that there are even
more such cases, as not everyone seeks legal assistance or turns to the Ombudsman with a petition.

The Ombudsman introduced the problem in detail for the first time in the Annual Report for 2016 (pp 231-
233), where she presented two concrete cases; they were selected with the intention of presenting two major
groups of such individuals, namely the individuals erased from the Register of Permanent Residents and
the individuals whose application for asylum has been denied.

The Ombudsman contacted the Ministry of Interior repeatedly between 2015 and 2017, until it finally issued
a Response Report of the Government of Republic of Slovenia to the Annual Report of the Ombudsman
for 2016 (pp 108-111), focusing on explaining the concrete proceedings and the adequacy of the regulation
of the two petitions presented in the Annual Report of the Ombudsman for 2016. We believe the Ministry
somehow overlooked the core problem, i.e. that these individuals continue to illegally reside in the Republic
of Slovenia, but their removal would most likely be considered a violation of Article 8 of the European
Convention for the Protection of Human Rights and Fundamental Freedoms (hereinafter: ECtHR), according
to ECtHR case law.

Nevertheless, the Ministry of the Interior stated in the aforementioned Response Report that it also followed
the initiative of the Ombudsman and amended Article 51 of the ZTuj-2, so that it now also regulates the status
of those aliens who were allowed to stay in Slovenia for at least 24 months and who still cannot be removed
from the country; this category of aliens needs additional justified reasons and specific personal circumstances
to justify their stay in the Republic of Slovenia. These reasons and circumstances must be determined by the
competent authority in order to issue a temporary residence permit. These people are thus allowed to obtain a
temporary residence permit with a validity of two years, with the possibility of renewal for another two years,
under the conditions laid down by law. The existing arrangement thus enables more aliens to stay for a period
of at least 24 months and obtain a temporary residence permit, since this possibility was previously determined
only for aliens who were allowed to stay in the Republic of Slovenia for at least 24 months and whose removal
from the state was not possible under the principle of non-refoulement.

The Ombudsman welcomes this amendment, which represents a step forward in the legal regulation of
this issue, but we nevertheless consider that this is not a sufficient solution. Firstly, a person must have
temporary admission to the Republic of Slovenia for at least 24 months before obtaining this temporary
residence permit. In the highlighted cases of the petitioners, this means that the people with long-term illegal
residence in the Republic of Slovenia must first undergo the removal process and then, based on the fact that
they cannot be removed, obtain temporary admission, which is issued and renewed every six months. After
doing so for 24 months, they may apply for a temporary residence permit and have their status regulated for a
period of two years. Temporary admission as such only gives them the right to stay within the territory of the
Republic of Slovenia, which means that these people must wait two years before they can be actively involved
in society. Secondly, the said amendment only makes it possible to issue a temporary residence permit, which
is a temporary solution instead of the permanent one that the people in this situation need. When addressing
the petitions in the past few years, the Ombudsman has also noted that the people who acquired the temporary
residence permit after 24 months did not get it prolonged after two years, which is another reason why this
solution is inadequate.

The Ombudsman assessed the Ministry's proposed solution as inadequate and informed the Government of
the Republic of Slovenia about this with a letter at the end of 2017. We proposed to the Government that
it should ensure the respect of the right under Article 8 of the ECHR, and prepare a draft regulation which
would enable this issue to be sorted out, taking into account the aforementioned aspects. The Government
explained that, as this concerns the illegally resident foreign nationals, the amendment of Article 51 took
into account the legislation that was already in place for the regularisation of the status of illegally resident
people allowed in the Republic of Slovenia, whereby the possibility of issuing a temporary residence permit
was now additionally extended to other aliens depending on the specificity of their situation, i.e. to those aliens
whose removal from the state was not possible under the principle of non-refoulement, as well as under other
reasons stated in Article 73 of the Aliens Act. It is also stipulated that other well-founded reasons and specific
personal circumstances must exist to justify a stay in the Republic of Slovenia. According to the Government,
this solution established an appropriate legal basis that will enable the regularisation of the status of all those
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foreign nationals who have been illegally staying in the Republic of Slovenia and who fulfil the conditions for
obtaining a temporary residence permit according to Article 51 of the Aliens Act.

With regard to the Ombudsman'’s concern that the change only enables these foreign nationals to obtain a
temporary residence permit, and does not offer a permanent regularisation of their status, the Government
estimated that the period of two years for which the aliens may be granted a temporary residence permit
if they fulfil the legal conditions (allowed to stay for a period of at least 24 months and removal from the
country still not possible; existence of other well-founded reasons and specific circumstances; identity has
been established with certainty; no grounds for suspicion that the alien might pose a threat to public order and
safety or the international relations of the Republic of Slovenia; no suspicion that the alien's residence in the
country might be associated with the commission of terrorist or other violent acts, illegal intelligence activities,
drug trafficking or the commission of other criminal acts) is enough for an alien to actively integrate into
society and then regularise his or her status under any other legal basis stipulated by the Aliens Act, whereby
the government additionally explained that a foreign national who was granted a temporary residence permit
under this Article may also be employed in the Republic of Slovenia or work under the conditions laid down by
the law regulating the employment and work of foreign nationals. In addition, the Government added that the
Aliens Act also allows the possibility of prolonging the permit with the validity of two years if the removal of
an alien from the country is still not possible and there are other justified reasons and special circumstances
that justify their stay in the Republic of Slovenia, and if there are no previously stated grounds for refusing the
permit.

Taking into consideration all of the above, the Government concluded that by amending the legislation, the
possibility of the regularisation of the status of individuals with long-term illegal residence was adequately
resolved and also followed the standards and criteria of the European Convention on Human Rights. The
Ombudsman was not persuaded by these arguments. Therefore, we will continue to pay attention to this issue.
(5.2-33/2016)

Should the State assume responsibility for deciding on applications for international protection under the
provisions of the Dublin Regulation?

The Ombudsman was contacted by two legal representatives of applicants for international protection
- a family with a minor child born in the Republic of Slovenia. They raised the issue of the responsibility
for deciding on applications for international protection according to Decree No. 604/2013 of the European
Parliament and of the Council of 26 June 2013 establishing the criteria and mechanisms for determining
the Member State responsible for examining an application for international protection lodged in one of the
Member States by a third-country national or a stateless person (hereinafter: the Dublin Regulation). The
Ombudsman received a request in relation to the representatives’ proposal on the assumption of responsibility
for deciding on applications for international protection. The request stated that the petitioners had been living
in uncertainty for over nine months, because they did not know which country would address their applications
for international protection. One of the petitioners also had reported health problems. The representatives
took the view that the Republic of Slovenia could apply Article 17 of the Dublin Regulation (discretionary clause)
in the light of the circumstances of this case, regardless of the fact that another Member State was responsible
for deciding on the applications under the said Regulation. This article of the Dublin Regulation stipulates that
each Member State may decide to examine an application for international protection lodged with it by a third-
country national or a stateless person, even if such examination is not its responsibility under the criteria laid
down in this Regulation.

In view of the facts described in the petition, the Ombudsman inquired at the Ministry of the Interior and
accessed the case file in order to determine why the Republic of Slovenia had not assumed responsibility for the
processing of applications for international protection in this particular case, even though this could have been
done under Article 17 of the Dublin Regulation. Based on the above and on the monitoring of the proceedings,
we established that the petitioners - a married couple - had lodged an application for international protection
in the Republic of Slovenia in August 2015. At that time, the wife was six months pregnant and claimed to
have a high-risk pregnancy. The medical documentation showed that she was RhD negative, and she was
receiving medications because of that. When they submitted their application for international protection,
the Ministry of the Interior obtained data that they had entered the European Union (hereinafter: the EU) with
valid Croatian visas, which made the Republic of Croatia responsible for deciding on their applications under
the Dublin Regulation. In September 2015, the Ministry of the Interior sent a request to the Republic of Croatia
for the reception of the petitioners, which was accepted by the Republic of Croatia. During that time, one of
the representatives of the Ministry of the Interior submitted a proposal for the assumption of responsibility
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under Article 17 of the Dublin Regulation, which was based on the health status of the petitioner and on
shortcomings in the Republic of Croatia in the provision of care to vulnerable groups. In November 2015, the
petitioner gave birth to a son, and the parents lodged an application for international protection for the son
at the end of November 2015. In January 2016, a personal interview was carried out and the petitioners were
informed that the Republic of Croatia was responsible for handling their applications and had already assumed
this responsibility. In addition, it was explained that their proposal for the assumption of responsibility was
addressed at the College of the Administrative Internal Affairs, Migration and Naturalisation Directorate, where
they had decided to carry out the return procedure to Croatia after the birth of the child. In this personal
interview, the petitioners said that they had had problems in Croatia and that they had been humiliated there,
in particular the wife, who was also experiencing psychological and physical health problems resulting from
stress. At the end of January 2016, the Ministry of the Interior issued a decision that the Republic of Slovenia
would not address the said applications for international protection and would hand them over to the Republic
of Croatia. In their decision, the Ministry expressed its view of the dangers of inhuman or degrading treatment
indicated by the petitioners during the personal interview, and concluded that there was no likelihood of them
being exposed to this risk. With regard to the proposal for the assumption of responsibility and the state of
health of the wife, the Ministry of the Interior stated that the data it obtained indicated that applicants for
international protection in the Republic of Croatia were entitled to good medical care. The Ministry therefore
concluded that the petitioners would have equally good medical care in the Republic of Croatia as in the
Republic of Slovenia.

An action was brought against the decision before the Administrative Court of the Republic of Slovenia with an
application for a stay of execution. The Court upheld the action, withdrew the said decision and referred the
case back to the court. The Court also granted the application for interim measures. In the repeated procedure,
the Ministry of the Interior issued a decision restating that the Republic of Slovenia would not address the
aforementioned applications for international protection, as they would be handed over to the Republic of
Croatia, the state responsible for processing their applications. In addition to the reasoning stated in the first,
abolished, decision, the Ministry stated in the new decision that it had obtained concrete assurances from the
Croatian authorities (in accordance with the reference of the Administrative Court) that the petitioners would
have adequate accommodation and care in the Republic of Croatia, including the healthcare of adults and
children, as defined in the Croatian Act on International and Temporary Protection. Another action against
this decision was brought before the Administrative Court. The Court also upheld this action and referred the
case back to the court. The Administrative Court stated that the Ministry did not follow the instructions, since
it did not obtain specific assurances from the Croatian authorities with regard to the accommodation of the
plaintiffs, and with regard to their adequate medical care in the accommodation centre. The Court stated
that the decision of the Ministry only listed the reply of the competent authorities in Croatia ensuring that the
plaintiffs would have adequate accommodation and care in the Republic of Croatia, including the healthcare
of adults and children.

Both the plaintiffs and the Ministry appealed against the decision of the Administrative Court. The Supreme
Court of the Republic of Slovenia upheld the appeal of the Ministry of the Interior and modified the Administrative
Court's judgement by rejecting the action. It also rejected the appeal of the plaintiffs. The Supreme Court
stated that the petitioners did not demonstrate the existence of well-founded assumptions that there are
systemic deficiencies in Croatia regarding the procedure of international protection and reception conditions.
The Supreme Court did not rule on the eventual assumption of responsibility under Article 17 of the Dublin
Regulation. The plaintiffs lodged a constitutional complaint against this judgement. In September 2016, the
Constitutional Court of the Republic of Slovenia abrogated the judgement of the Supreme Court of the Republic
of Slovenia and referred the case back to the court. The Constitutional Court argued that the absolute nature of
the protection under the principle of non-refoulement should take into account all the circumstances of each
particular case, including the complainant's personal situation in the country that would transfer the applicant
to another country. In this context, it is also necessary to assess whether the mere removal of an individual to
another country would be contrary to the requirements arising from the principle of non-refoulement due to the
health status of the applicant. According to the Constitutional Court, the Supreme Court violated the plaintiffs'
right to equal protection of rights under Article 22 of the Constitution by not ruling on the circumstances that
are important in terms of respecting the principle of non-refoulement.

In October 2016, the Supreme Court decided to stay the repeated proceedings and addressed a reference for a
preliminary ruling with four questions to the Court of Justice of the European Union (hereinafter: the CJEU). In
February 2017, the CJEU issued a judgement stating that individual addressing of this case was necessary and
ordered the Supreme Court to assess the state of health of the petitioners and obtain adequate assurances
from Croatia that the transfer would not seriously impair their condition. The CJEU also stated that the use of a
discretionary clause is not a duty of the state. Based on that, the Supreme Court issued a judgement in March
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2017 ruling that the petitioners can be returned to Croatia. The legal representatives stated that they would not
lodge a constitutional complaint against this decision, as this would only prolong the agony of the petitioners.

When examining the petition, the Ombudsman initially submitted the following opinion to the petitioners:
in this specific case, there were sufficient reasons for the Republic of Slovenia to apply the discretionary
clause under Article 17 of the Dublin Regulation and assume responsibility for addressing specific requests
in order to meet the requirements of pursuing the best interest of a child (in accordance with the United
Nations Convention on the Rights of the Child) and the appropriate protection of human personality
and dignity in the Dublin procedure in question (and also fulfil the principle of rapid decision-making in
asylum cases). In this regard, the Ombudsman specifically emphasised that this decision-making applied to
the involuntary return of people and not of random objects - therefore, a person should also be considered
psychologically and it is necessary to consider what such a return in this specific situation would mean for
these people as human beings. The mere desires of the addressed individuals of course cannot significantly
influence such an authoritative decision-making. However, in the concrete case, the Ombudsman did not see
any convincing arguments to also disregard all the other circumstances on which the petitioners based
their desire to be addressed in the Republic of Slovenia, along with the possibility of applying the provisions
under the Dublin Regulation.

The authorised representatives of the petitioners, backed by the opinion of the Ombudsman, did not manage
to persuade the Slovenian authorities to assume responsibility for deciding on concrete applications for
international protection. In December 2017, the Ombudsman addressed a proposal for the assumption of
responsibility by applying a discretionary clause to the Ministry of Interior. The proposal was based on the
principle of rapid and effective decision-making in asylum cases, the health status of one petitioner, and the
principle of pursuing the child's best interest. The Ministry replied to the proposal after the Ombudsman’s
urgent letter and after the issue of the judgement of the EU Court.

However, the Ministry did not provide its opinion on the Ombudsman’s proposal, but only submitted its
interpretation of the EU Court judgement. The Ombudsman therefore again asked the Ministry to provide an
opinion on the proposal, with particular emphasis on the fact that the Ministry should comment on all the
arguments of the Ombudsman for the assumption of responsibility, and not merely on the health status of the
petitioner. According to the Ministry, the discretionary clause should only be applied in very exceptional cases.
It stated that the said clause is a sovereign right of the State, which the Ombudsman explicitly emphasised
as well, despite the fact that the Ministry had understood the proposal of the Ombudsman in the opposite way.
The Ministry stated that, on the basis of the correspondence with the Ombudsman, it assumed that we wanted
them to decide on the use of the discretionary clause as the applicant's right to remain in the territory of a
Member State due to their personal circumstances, despite the fact that a Member State is not responsible for
examining the application. The Ministry stated that this was also the request of the family's legal representatives
in the proceedings in the first instance and later in court proceedings, whereby the Ministry emphasised that
the existence of grounds for the use of the discretionary clause is not a criterion under the Dublin Regulation,
so the Member State does not have to assess those circumstances. Regarding the specific circumstances,
the Ministry explained that the petitioner was receiving appropriate medical care during her pregnancy and
after childbirth according to her needs. The Ministry started the said Dublin procedure eight days after the
applications for international protection were submitted, and received a positive response from the Croatian
authorities on the assumption of responsibility seventeen days later. As the wife was very pregnant at the time,
the Ministry waited for further activity in the procedure until after the birth, and then allowed the petitioner
to take sufficient time to recover. Appropriate medical and psychosocial care was allegedly provided to her
during her entire stay in the Republic of Slovenia, not just after childbirth. The Ministry therefore considered
that there was no reason to use a discretionary clause in the specific case because of the applicant's situation
during pregnancy and after childbirth, since her condition was duly addressed at all times. According to the
Ministry, her situation was not so exceptional that it would dictate the use of the discretionary clause, since
the circumstances of the case did not deviate significantly from the circumstances of other similar cases of
applicants for international protection.

The Ministry also stated that the child's best interests were pursued by the appropriate addressing of the
needs of the mother, whereby it particularly emphasised the extraordinary care of the father and his role in
this family. Regarding the principle of rapid and effective decision-making in asylum cases, the Ministry first
drew attention to the deadlines imposed by the Dublin Regulation for the implementation of concrete actions
in the proceedings, as well as to all the guarantees that the applicant has in the procedure, including the right
to judicial protection. In view of these aspects, the proceedings under the Dublin Regulation cannot always
be managed quickly and effectively. The Ministry assessed that the average addressing of an applicant in the
proceedings under the Dublin Regulation takes at least four months, including the redress procedures. In the
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present case, the procedure was almost four months longer because the Ministry did not burden the petitioner
with procedural acts in late pregnancy and allowed her to recover after childbirth. In the first instance, the
procedure was longer by more than one month due to waiting for the guarantees of the Croatian authorities.
The redress procedures were also an important part of the process. Nevertheless, the Ministry considered that
the procedure in question did not take so long that its longevity would require the use of the discretionary
clause. It justified this by citing the case of Tarakhel v. Switzerland, where the proceedings lasted for three
years and the transfer took place after that. The Ministry stated that the petitioners were transferred to Croatia
on 22 March 2017 in accordance with the standards and taking into account all the individual circumstances of
the petitioners in the presence of a social worker and a nurse. In the planning of the transfer, the Ministry also
took into account the wishes of the petitioners that the transfer should be carried out as discreetly as possible
and without police assistance.

The Ombudsman believed the petition to be well-founded, since the Ministry of the Interior did not comment
on all the circumstances of the case that the Ombudsman had pointed out as relevant for rethinking the
application of the discretionary clause. The discretionary clause is obviously the right of the state, but it
should not be understood in such away that the state can arbitrarily decide on its (non)application, since the
protection of rights under Article 22 of the Slovenian Constitution should also be taken into consideration.

According to the Ombudsman, Article 21 of the Slovenian Constitution, i.e. the right to the protection of human
personality and dignity, was violated in this particular case. In its replies, the Ministry commented only on
the circumstances by which it could justify the non-application of the discretionary clause, and not on all the
circumstances of the case, which, according to the Ombudsman, demonstrated sufficient reason to apply the
discretionary clause (e.g. some aspects of the petitioner’s health and the issued medical opinions advising
against the return to Croatia due to the psychological state of the petitioner and the special attention needed by
the petitioner, who was offered hospital treatment). Even with regard to the child's best interests, the Ministry
did not comment on all the circumstances that were repeatedly brought forward by the Ombudsman - namely,
the child's age, his statelessness, and the importance of a stable mother - even more so if appropriately
placed in the story of the family that took place along the generally known events that shook the region. The
procedure also did not last eight months as the Ministry stated, but twenty months; therefore we believe that
the principle of rapid and effective decision-making in asylum cases was violated. (5.2-27/2016)

An example of the return of a Syrian refugee to Croatia under the Dublin Regulation has highlighted
several problems in the international protection system

The Ombudsman has been addressing the petition of an applicant for international protection who has been in
a return procedure in accordance with the provisions of Regulation (EU) No. 604/2013 (hereinafter: the Dublin
Regulation) for more than a year and a half. We have repeatedly pointed out to the petitioner's authorised
representatives that this issue reflects the political decision of the state on refugee return. We decided to
present the systemic aspect of these cases in the Annual Report.

The presented case raises several issues of asylum and foreign policy in the Republic of Slovenia. The Ministry
of the Interior based its decision concerning this petitioner on the provisions of the Dublin Regulation in
conjunction with the judgement of the EU Court C-490/16 of 26 July 2017. The decision of the Ministry was
thus legally supported and a judicial review of this decision was also carried out. However, we should
immediately mention that neither the Ministry nor the courts addressed the actual circumstances at the time
of the petitioner's arrival in the Republic of Slovenia. We need to point out that the Dublin Regulation and
the referenced judgement of the EU Court do not consider the so-called “humanitarian corridor” that was
established in this part of Europe at the time. This was an informal political agreement of all the participating
countries, which should take appropriate responsibility for this decision. The aforementioned judgement of
the EU Court interprets the provisions of the Dublin Regulation and does not discuss the actual circumstances
of that wave of migrants. Likewise, the Dublin Regulation did not foresee the exceptional circumstances
that began in 2015. The Ombudsman witnessed the established informal humanitarian corridor during the
monitoring of the border in 2015 and 2016.

The Ombudsman believes that the Republic of Slovenia should accept part of the responsibility for having
established a humanitarian corridor. If the asylum policy of the entire region focused solely on the return
policy, this could lead to the collapse of the Croatian asylum system, which could eventually cause our own
asylum system to collapse. The Ombudsman considers that a systemic approach to solving this issue is
crucial.
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The Ombudsman therefore considers that it is initially necessary to regulate the application of the
discretionary clause from Article 17 of the Dublin Regulation, by which the Republic of Slovenia can assume
part of the responsibility for the establishment of the humanitarian corridor. The application of this clause
is not regulated at the state level, so the decision is left to the current policy. Such disorder can lead to
arbitrary decisions in individual cases. The State should set the criteria for the application of this clause on
humanitarian grounds.

In the addressed case, the Government of the Republic of Slovenia offered to apply Article 51 of ZTuj-2, which
stipulates that a temporary residence permit may be issued to aliens whose residence is in the interests of the
Republic of Slovenia. However, we should note that possible approval of such a permit would only resolve
this particular petitioner's case and would not offer a solution for other cases of lengthy return procedures.
Furthermore, it does not grant international protection (which is what the petitioner applied for) - a residence
permit would be granted in the interests of the Republic of Slovenia, but it would not bring the same rights
as granted subsidiary protection or refugee status. In addition, the Ombudsman has been informed of similar
cases where the Government did not apply Article 51 of the ZTuj-2 nor the aforementioned discretionary clause,
despite the fact that there were at least the same connecting factors for its application as in the example of this
petitioner. Such a practice calls into question the equal protection of rights guaranteed under Article 22 of the
Slovenian Constitution. Given the above and the difficulties in the application of Article 51 of ZTuj-2 detected by
the Ombudsman when addressing other petitions about the issue of foreigners, issuing temporary residence
permits on other well-founded grounds should be regulated differently. (5.2-43 / 2016, similarly highlighted
in the case 5.2-48 / 2017)

Banks' refusal to open a current account on the grounds of nationality may hinder the integration - and
also constitutes prohibited discrimination

A group of petitioners who contacted the Ombudsman claimed that the banks refuse to open current
accounts for people with granted international protection status coming from Afghanistan, Iraq or Syria.
Since this could mean direct discrimination on the grounds of nationality, which is prohibited, we asked
the Bank of Slovenia to provide their opinion on this practice of banks. We referred to the (at that time still
valid) Implementation of the Principle of Equal Treatment Act (ZUNEOQ), which stipulated in Article 2 that
equal treatment must be ensured irrespective of gender, nationality, racial or ethnic origin, religious or other
belief, disability, age, sexual orientation or other personal circumstance in relation to the access to goods and
services made available to the public. Exceptions to this rule were laid down in Article 2a, where it was stated
that the provisions of the ZUNEO do not exclude differentiated treatment on the grounds of a specific personal
circumstance if such differentiated treatment is justified by a legitimate objective, and the means of achieving
that objective are appropriate and necessary.

The Bank of Slovenia responded with the explanation that the prohibition of entering into a business relationship
or carrying out transactions only applies if the person is on the list of entities against whom restrictive measures
have been adopted at the level of the European Union (EU) or the United Nations (UN). In their understanding,
the presented case was a consequence of anti-money laundering/combating the financing of terrorism (AML/
CFT) risk management, whereby the banks are obliged to adopt a risk assessment approach. Accordingly, in
the case of clients who represent an increased risk with a view to AML/CFT, the banks are required to ensure
additional measures in terms of an in-depth review of the client.

The Bank of Slovenia assumed it was possible that the banks adopted an internal policy not to work with
certain clients, since they represent a risk in terms of AML/CFT, which is not acceptable to the bank. When
transposing Directive 2014/92 / EU of the European Parliament and of the Council of 23 July 2014, on the
comparability of fees related to payment accounts, payment account switching and access to payment accounts
with basic features (hereinafter: the PAD Directive) into national law, the Bank of Slovenia sent a circular mail
to all banks and savings banks and informed them of their obligation to open a basic payment account for
anyone legally residing in the EU territory in order to prevent the financial exclusion of some groups that
has emerged after the introduction of the risk-assessment based approach. The circular mail emphasised
that these people need access to basic payment services, which is of vital importance for their economic and
social integration. It also proposed that they treat each customer individually.

On the basis of Article 7 of the ZVarCP, the Ombudsman addressed a proposal to the Bank of Slovenia that
it should notify the banks about the difference between people with granted international protection status
and the applicants for international protection. People with granted refugee status or subsidiary protection
obtain the right to permanent or temporary residence in the Republic of Slovenia. We also emphasised our
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view that the opening of a current account is of the utmost importance for the integration of these people
into the new environment. The inability to open a current account makes it significantly harder for them to
find a job, which is also of key importance for successful integration into the new environment, and leads
to financial exclusion. We also proposed that this notification to the banks should clarify that a business
policy preventing access to services solely on the basis of nationality would constitute direct discrimination and
thereby violate the principle of equal treatment.

The Bank of Slovenia then forwarded a copy of the circular mail with explanations on the establishment of
business relationships with people who have obtained the status of international protection to the banks
and savings banks in the Republic of Slovenia. The circular mail also indicated that the amendment to the
Payment Services and Systems Act (ZPlaSS-E) based on the provisions of the PAD Directive introduced the
obligation of the banks to open a basic payment account for anyone legally residing in the EU territory in
order to prevent the financial exclusion of some groups that has emerged after the introduction of the risk-
assessment based approach. Because of this approach, individual groups of people were unable to access
basic payment services, as banks often refused to conclude a business relationship due to increased risk of
money laundering and terrorist financing. When tackling this problem, the main idea was that these people
need access to basic payment services, which is of vital importance for their economic and social integration.
The circular mail furthermore referenced the opinion of the European Banking Authority, in which special
attention is paid to establishing and verifying the identity of the client and to the careful monitoring of business
secrets in terms of proper client risk management. In the circular mail, the Bank of Slovenia stated that for the
purpose of establishing and verifying the identity of the client, the bank may use the international protection
seeker’s card issued by a competent authority in the Member State. It also stated that the bank may refuse
to conclude a business relationship, but only if it cannot implement the prescribed measures with a view
to AML/CFT, or when it has information that restrictive measures have been imposed against the person. In
accordance with the provisions of the Prevention of Money Laundering and Terrorist Financing Act (ZPPDFT), the
banks must ensure careful monitoring of the client's business secrets, including the monitoring of transactions
on the account, as well as regular updating of customer data. The Bank of Slovenia recommended to the banks
additional diligence in monitoring the volume of operations at the monthly level, in assessing whether the
volume of operations complies with the status of the client, in monitoring transfers between natural persons,
and in monitoring of transactions with non-member countries. (5.2-14/2016)

Separately on unaccompanied minors
We particularly focused on the issue of unaccompanied minors in 2017.

In the context of generally addressing this issue, the Ombudsman repeatedly contacted the Ministry of the
Interior as the coordinator of a pilot project on unaccompanied minors. Among other things, we wanted to
know how many unaccompanied minors arbitrarily left the appointed premises of accommodation in this
year. In this regard, the Ministry's response was: “This year, 26 unaccompanied minors filed applications. Out
of 26 applications, 16 minors arbitrarily left the asylum centres.” Because we did not get a complete answet,
we sent an additional query, i.e. how many unaccompanied minors arbitrarily left the student houses in the
same period. The Ministry replied: “During the project implementation, i.e. from 29 August 2017 to 5 June
2017 25 unaccompanied minors were accommodated in the Nova Gorica student house and 12 of them left
arbitrarily, representing 48% of all the unaccompanied minors that were accommodated there”. In the Postojna
student house, a total of 65 unaccompanied minors were accommodated until 5 June 2017. Of them, 51 left
the student house arbitrarily, representing 78.5% of all the unaccompanied minors that were accommodated
there. We noted that the unaccompanied minors arbitrarily left their accommodation after only a couple of
days. According to unofficial data, they planned their onward travel through the world wide web. All arbitrary
departures are reported to the Police.”

Providing information to minors as particularly vulnerable people

Article 12 of International Protection Act (ZMZ-1) stipulates that “vulnerable people with special needs” (defined
in Article 2 of the same Act as “in particular, a minor, an unaccompanied minor, a disabled person, an elderly
person, a pregnant woman, a single parent with a minor child, a victim of trafficking in human beings, a
person with a mental health disorder, a person with mental health problems, or a victim of rape, torture or
other severe forms of psychological, physical and sexual abuse;”) shall be afforded special care and treatment
in the procedures under this Act. With regard to treatment, it is further explicitly stipulated in paragraph 2 of
Article 14 that they “shall be provided with appropriate support in order to allow them to enjoy their rights and
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comply with the obligations in the procedure for international protection stipulated by this Act.” Furthermore,
paragraph 1 of Article 37 specifically states under the personal interviews rules that an official “shall conduct
a personal interview in a manner allowing the applicant to exhaustively present the grounds or individual
circumstances in the procedures pursuant to this Act. The official shall consider the individual and other
circumstances, including the person's cultural background, gender, sexual orientation and identity, as well as
their vulnerability.” Concerning the rights of applicants who are unaccompanied minors, paragraph 5 of Article
16 stipulates that “prior to receiving an application, unaccompanied minors shall be informed of the rights and
obligations of applicants; such provision of information shall take a form appropriate to their age and degree
of maturity.” The first paragraph of Article 17 stipulates that “an unaccompanied minor and his or her statutory
representative shall be notified in writing, in a language that the unaccompanied minor understands, of the
possibility of having to undergo age assessment by an expert. The notification must include information on the
manner of examination and on the possible consequences of the assessed age on the processing of his or her
application, and on the consequences of unjustified refusal to undergo such an examination.”

The Ombudsman asked the Ministry of Interior for an explanation of how the provision of information to the
aforementioned categories of people was actually adapted in practice. We also wanted to know specifically
what it means that the provision of information takes a form appropriate to the age and degree of maturity of
the unaccompanied minors. We invited the Ministry to illustrate this with a concrete example from practice,
so that a difference can be established between the provision of information adapted to the minors and the
provision of information to an adult. The Ministry did not provide such an illustration, but only replied in
abstract terms that the rights and duties of unaccompanied minors are “explained to them in terms that are
as simple as possible, and the form in which the information is provided is always adjusted to their age and
their ability to understand the presented content. All the questions of an applicant are answered in order to
facilitate the understanding of the facts. During the provision of the information on their rights and obligations,
a legal representative is always present and ensures the well-being of the minor and the provision of all
the necessary information and rights”. Of course, this raises doubts about how this standard is actually
implemented in practice.

We also did not receive a tangible answer to our additional question, i.e. what particularities in the practical
provision of information to the people declaring the intention to file or to the applicants take into account the
special needs of children (besides the ones above) and families (including with regard to the child's right to
education).

Alarming circumstances in the area of age assessment

We asked the Ministry of the Interior, “Which is the most frequent way to assess the age of unaccompanied
minors in the Republic of Slovenia and what kind of methods are most frequently used by the experts to
assess the age of such applicants?”. Our findings on these issues are alarming. The Ministry initially only
sent an explanation that the “International Protection Act (Official Gazette of RS, No. 22/16 and 5/17) stipulates
in paragraph 2 of Article 17" that “where, in the processing of an application for international protection,
officials or people involved in work with an unaccompanied minor are of the opinion that doubts have arisen
as to the actual age of the accompanied minor, the competent authority may order that an expert opinion
be prepared.” In accordance with the third paragraph of the same article, the expert opinion is prepared by
a medical professional, who may consult other relevant experts as part of the preparation of the opinion, if
necessary. The methods used by the experts are therefore within the competence of the medical profession or
other relevant experts. We replied to the Ministry that we are familiar with the provisions of the ZMZ-1 (since
we have obviously stated that we were interested in the methods most often used by the experts to assess
the age of such applicants, which should have been known to the competent authority, since it orders the
preparation of such expert opinions in the procedure and is most likely familiar with them). Furthermore, we
asked the Ministry to at least explain whether the competent authority is facing any specific difficulties when
instructing the preparation of expert opinions or during the work of such experts (e.g. not enough experts
available, lengthy procedure of preparing an opinion, refusal to produce an opinion). The Ministry replied
with letter No. 2142-1084 / 2016/10 (131-01) on 6 June 2017 and stated the following: “Since 2012, three expert
opinions have been prepared to assess the age of unaccompanied minors; in all cases, the Paediatric Clinic,
which was asked to prepare the expert opinion, did so on the basis of the clinical examination of a minor. This
year, the Paediatric Clinic informed the Ministry that it would no longer produce expert opinions and refused
to issue three opinions. Given the increasing number of abuses, when applicants that clearly look like an
adult person state that they are unaccompanied minors (we were also warned about this by the NGOs), the
Ministry is currently under discussion with several institutions to prepare expert opinions”. The Ombudsman
enquired further with regard to these statements and finally received the following explanation: “The Paediatric
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clinic informed the Ministry of the Interior that it would no longer carry out these procedures due to ethical
concerns. According to international expert findings and consequential guidelines based on medical findings,
it is impossible to determine the chronological age of a person between the ages of 10 and 20. Therefore the
expert council of the Department of Endocrinology, Diabetes and Metabolic Diseases of the Paediatric Clinic
decided to no longer provide this service. The possibility of error in the assessment of chronological age on the
basis of medical examinations is so great that it can cause injustice or harm to an individual and society. At the
moment, the Ministry of the Interior is discussing the possible preparation of expert opinions with the Institute
of Forensic Medicine at the Faculty of Medicine of the University of Ljubljana.”

In five years and with all the procedures for international protection involving unaccompanied minor
applicants in this period (e.g. the publication of the Ministry of the Interior entitled REPORT ON MIGRATION,
INTERNATIONAL PROTECTION AND INTEGRATION IN 2016, states these numbers for the year 2016 alone:
“There were 244 unaccompanied minors; 242 boys and two girls.”), only three expert opinions on their age
were prepared in total. It is true that the interpretation of statistical data and deriving conclusions should
always be done with care. However, these numbers clearly raise serious doubts about how fair (the
requirement for “fairness” of the evidence-taking proceedings also follows from constitutional case law: see
e.g. Slovenian Constitutional Court Decision No. Up-94/95 from 24 November 1998: “According to the arguments
of the constitutional complaint, it is thus essential in the present case to assess whether the administrative
authorities and the court have provided the complainant with fair proceedings for the taking of evidence ...")
the process of age assessment really is, even if an official person would (personally) doubt the applicant's
age, i.e. in a situation normally regulated by Article 17 of the ZMZ-1 (previously Article 44a of the ZMZ).

What does preferential examination of applications for vulnerable people with special needs (primarily
minors) actually mean?

In one of the cases, we asked the Ministry of Interior for an explanation of the difference between preferential
examination and “non-preferential’ examination of applications. The Ministry did not answer this question
in its first reply, so we asked for an answer again. This time, we received an explanation that the preferential
examination referred to in Article 48 of ZMZ-1 “means that in addressing applications (carrying out actions in
the procedure), the Ministry of the Interior gives preference to these applications over those applications that
were filed earlier but not by people considered vulnerable”.

The Ombudsman's visits to unaccompanied minors

In 2016 and 2017, we repeatedly checked the situation in the student house of the Secondary School for Forestry
and Wood Technology in Postojna and in the Nova Gorica student house. The Government of the Republic of
Slovenia, as the authority of the executive power and also the highest authority of the State administration of
the Republic of Slovenia, issued a Decision No. 21400 -6/2016/8 on 28 July 2016 that these two student houses
would provide appropriate accommodation to the unaccompanied minors who reside in Slovenia illegally, are
granted international protection status, or are applicants for international protection, within the pilot project of
accommodation and care for unaccompanied minors in the period from 1 August 2016 to 31 July 2017.

The pilot project has already been evaluated and it was decided that the minors should no longer be
accommodated in the Nova Gorica student house. We still want to list some of our most noteworthy remarks
about this student house.

In one of the visits, six minors talked to the representatives of the Ombudsman (separately in pairs, in their
living quarters) and said that their biggest problem was the attitude of the student house principal towards
them. He was allegedly very loud, aggressive, offensive, disrespectful, talked to them as if they were animals,
treated them poorly, and badly (we use the expressions that they used to describe his behaviour). They also
claimed that the principal had publicly stated on several occasions, so that anyone else present could also
hear him, that he could deport them back to Afghanistan, that he would take care of their “one-way -ticket
back to Afghanistan”, etc. During the aforementioned visit, all of them described such an event that had taken
place a week before. They were at the entrance to the student house by the benches at around 1-2pm, when
the principal arrived and started talking to them in a loud voice, asking them what they were doing, saying that
they should work, clean, pick up trash, paint the benches, go get the paint from the janitor, that he would send
them back to their country etc. They also said that the principal would come into the room of one of them and
said, with the doors open so that the others could also hear, that he had 10 minutes to pack because he was
sending him back to Afghanistan. The minors only acknowledged verbal violence. All of them denied any kind
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of physical violence of the principal towards them. The statements of the minors were most alarming, because
they all separately described the same experiences and events, albeit with different words and expressions.
Their distress was also very obvious, because they repeatedly asked the Ombudsman'’s representatives if
the principal could really deport them to Afghanistan and if he could really talk to them like that. They also
emphasised that they never saw the principal speak this way to the other residents of the student house. The
minors also said it had not always been like that, and that the principal’s attitude towards them had changed
considerably after they started to refuse various tasks in the student house or its immediate surroundings
(raking, picking up and removing leaves, cleaning trash, painting benches, helping the janitor and the cleaner
in other ways). They said they found it unfair, because they never saw other residents of the student house
carry out such tasks.

The principal first avoided our question on whether he had ever mentioned to the minors the possibility of their
‘deportation to Afghanistan’ in any way - in his reply, he only stated that Afghanistan is beyond his reach. We
explained to the principal that it is clearly known to the Ombudsman that none of the existing regulations of
the Republic of Slovenia give any principal the power to “deport” anybody to any other country, so this is not
what we were asking. In the second reply, the principal said that he had apologised to the minors at a meeting
in the dorm room, that he did mention deportation to Afghanistan to them and that he would not say it again
(we later also asked the minors about this, and they confirmed that the principal had apologised and that he
no longer talked to them in this way; they also did not complain about their communication with him, which
we found very encouraging).

Many minors also pointed out problems with the attitude of the kitchen and dining room personnel towards
them. One of them allegedly imitated the sound of pigs every day when distributing food to the minors (which
the minors understood as an intent to insult them based on their Muslim religion and their related views
regarding pork meat). They also described an incident that had taken place a month before. They did not
receive all the ingredients (chicken eggs) that they needed to prepare their meals during the weekend, so they
went to the student house kitchen and asked for eggs. From what we understood, one of the employees pulled
down his pants and said “Here, take these!” With regard to this, the principal told us that he had asked the
kitchen staff (the head of the kitchen, the cooks and assistants) and also the other expert associates of the
pilot project about this incident, but we were surprised that he did not mention talking to the minors about
it. It turned out that the principal had only decided to talk to them later. This time, he told us that during the
interview in the dorm room, the minors had confirmed that the employee in the kitchen was imitating the
pigs in the distribution of food, and that he really did tell them to “take” the eggs - but that he did not pull
down his pants, but only made a gesture with his hand, showing that part of the body. The principal told us
that he had had a conversation with the employee in the kitchen and with the kitchen manager, in which he
emphasised the importance of a proper relationship and communication with the minors. He also wanted the
Ombudsman to provide an explanation for the statement in her first letter that “one of the employees pulled
down his pants and said...” in order to avoid unwanted interpretations. We should further explain that the first
record of findings was made on the basis of an interview with the minors with the help of a translator. In such
circumstances, there is a possibility that some things get lost in translation - which seems to be have been
the case during this visit. At that time, the translated statements of the minors indicated that the incident in
the kitchen took place as described in the Ombudsman'’s letter addressed to the principal. In a subsequent
interview, the minors also told the Ombudsman's representatives that the employee did not pull down his
pants when saying “Here, take these”, but only pointed to that part of his body with his hand.

The described events clearly indicated two things: first - that the principal’s intervention with the kitchen
employee and the head of the kitchen had obviously been successful, since the minors also later confirmed
that they were no longer exposed to inappropriate communication by the kitchen staff (whereby the principal's
intervention was the result of previously having talked to the minors in the dorm room, which he decided to
do after being prompted by the Ombudsman); and second - it turned out that the Ombudsman's practice
of writing down reports on her visits and sending them to the management of the visited premises in order
for them to comment is very much appropriate. This was also the course of action in the present case of the
Ombudsman's visit of the student house and, as evident from the above, it enabled the clarification of one of
the reported incidents in the end.

In his second letter, the principal also pointed out the problem of the description in the Ombudsman’s
first letter regarding the maintenance of order and cleanliness. In this context, “in order to avoid unwanted
interpretations,” the principal hoped for clarification of the Ombudsman's statements “... cleaning the toilet
bowl - not only after one’s own use..."”, categorically denying that anyone would give such a task to minors on
any occasion - which the minors themselves also confirmed at the aforementioned meeting in the dorm room.
In this regard, the Ombudsman explained that the principal had obviously made the (wrong) conclusion that
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the Ombudsman claimed that anyone gave such tasks to minors. The statements quoted by the principal from
the first letter of the Ombudsman are, in fact, only part of the question which the Ombudsman addressed
to the principal, the full text being: “Can the sanitary facilities on the third floor, the cleanliness of which
is to be maintained by the minors, also be used by other residents of this floor, and what exactly does this
maintenance of cleanliness include (mopping floors, cleaning the toilet bowl - not only after one's own use,
etc.)” It was clear from the cited question that the cleaning of the toilet bowl is only given as an example and
as one of the possible tasks that could be implied by the “maintenance of order and cleanliness” (the question
was asked precisely in order to establish what exactly this expression implies).

On our first visit to the Postojna student house, the management explained that they had a security guard
(“Matej”) present “most ofthe time"and that he also came to the premises where the minors are accommodated.
The minors did not indicate any kind of inappropriate behaviour by the security guard in their interviews with
us. Two of the minors (from the same room) thought that he was a police officer (they addressed him as the
police officer who checks their rooms at night). We asked how the student house presented the security guard
to the minors and how the minors were informed about his tasks in the student house. The student house
replied that “this was not explicitly presented to them, but they were told that we (immediately) take action if
any breach of the conditions of stay in the student house is detected. We do not have a real security guard, but
at night, the worker on call employed by the student house is always the first to intervene. If the latter and the
expert associate establish that additional treatment is necessary, the discussion is further conducted by the
expert associate.”

We place particular emphasis on the case of the youngest, eleven year old boy from Afghanistan, who said
among other things that he always had to clean the room, the toilets and the kitchen (and that he also had to
clean up after the “Arabs”), that he bought himself a football, but he “lent it” to the other boys and he could
not show it to us, that he was forced to wear girls’ underwear and the like. This could point to various forms
of exploitation (including sexual exploitation with regard to the wearing of girls’ underwear) of the weakest
person in the informal hierarchy established between the minors. The Ombudsman decided to contact the
boy's guardian, the Radovljica Social Work Centre, who then visited the student house on 29 September 2016
and conducted an interview with the minor. In the end, this minor told them that he had been sexually abused.

General findings and implementation of the Ombudsman’s recommendations

The number of petitions received and processed in 2017 concerning denationalisation points to the fact that
denationalisation is still a problem. The Denationalisation Act was adopted in 1991, yet we still report on
unfinished procedures for the return of seized property.

A review of the processed petitions shows that petitioners contacted us and expressed their disagreement with
the content of final administrative decisions or judgements passed by the administrative court. In individual
well-founded cases, the Ombudsman established that the failure of the administrative body to respond, or its
actions in contravention of Article 18 of the Decree on Administrative Operations, constitute a violation of the
principle of good administration.

No special recommendation wasissued in thisareain 2016. Only the Ministry of Public Administration responded
to our findings and presented the measures which it has adopted, as the coordinator of administrative units,
so as to facilitate denationalisation procedures. The Government of the Republic of Slovenia obviously did not
find it necessary to respond to our findings, even though the text of the 2016 Annual Report clearly shows the
Ombudsman'’s belief that the return of seized property (not only in administrative units) lasts too long and
should be facilitated.
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Example:

An administrative unit instructed the client to pay for an inappropriately prepared expert opinion

The Ombudsman processed a complaint where the client was instructed to pay an incorrectly prepared expert
opinion. A denationalisation procedure was run by the Ljubljana Administrative Unit (Ljubljana AU) on behalf
of the petitioner who contacted the Ombudsman. In the context of this procedure, an expert was appointed
for the preparation of the allotment analysis, i.e. Mejnik, d.o.o.. The analysis which this company submitted to
the Ljubljana AU did not contain the prescribed components for the Surveying and Mapping Authority of the
Republic of Slovenia (GURS) to implement the procedure of recording the regulated border and allotment. In
addition to substantive errors, the analysis lacked the date, stamp and signature of the surveyor responsible.
GURS and Ljubljana AU asked Mejnik to update the analysis, which the company failed to do. The petitioner
had already paid for the analysis and Ljubljana AU had remitted the amount to Mejnik.

In this respect, the Ombudsman believes that the administrative authority (Ljubljana AU) should not have been
satisfied with the poor analysis prepared by Mejnik, which GURS was unable to implement. Furthermore, the
financial consequences of the inappropriate surveying service (and non-responsiveness of the land surveying
company) and the careless actions of the administrative authority should not have been borne by the client.
Ljubljana AU did not agree with the Ombudsman's viewpoint and belief in the case, and the Ombudsman
submitted the matter for resolution by the Public Sector Inspectorate - the Administrative Inspection Division.

The inspection of the work of the Ljubljana AU by the Administrative Inspection Division also included a review
of the case in hand and was conducted in 2017. The administrative inspector investigated the claim that the
client was not obliged to pay the costs of the analysis, as the latter had not been prepared in accordance with
the decision on the choice of the provider. It was established that in the case in hand, the analysis had been
ordered as an expert opinion by a decision of the administrative authority. The provider had been instructed
in excatly what to do and the client paid for the analysis, yet the provider had not prepared it in a manner
allowing GURS to continue the appropriate procedures. The administrative inspector, in the same way as the
Ombudsman before her, established that officials at Ljubljana AU violated the stipulations of the General
Administrative Procedure Act. On this basis, the inspector proposed to the Head of Ljubljana AU to adopt
appropriate measures in this respect. On the basis of the findings of the Administrative Inspection Division,
Ljubljana AU issued a decision instructing the provider, i.e. Mejnik, to pay (or reimburse) the costs.

We think that the petition filed with the Ombudsman was well-founded and our intervention successful. We do
point out that the issue could have been resolved faster had Ljubljana AU observed the Ombudsman’s opinion,
as then no procedure would have been required to be started by the Administrative Inspection Division, which
eventually provided the same findings as the Ombudsman. 5.3-7/2014

General findings and implementation of the Ombudsman’s recommendations

In 2017, we processed 31 cases, which is fewer than in 2016 when 47 cases were processed. However, in 2017
almost 30% of the cases were well-founded, while in 2016 this percentage stood at 13.2%. The majority of
the cases concerned land registry disputes with municipalities. There were also several private disputes
between natural persons, which the Ombudsman is not competent to process. In such cases, our work mainly
encompassed counselling and directing the petitioner towards competent authorities and institutions.

Recommendation No. 37 (2016), in which the Ombudsman called on the Government of the Republic of
Slovenia to adopt a suitable strategy and schedule specific measures to enable a regulated and lawful situation
regarding the general issue of municipal roads, remained unimplemented. On page 19 of its Response Report
for 2016, the Ministry of Infrastructure (MI) noted a partial implementation of the recommendation, as they
have prepared a draft Act which would be used by the Slovenian Infrastructure Agency to establish uniform
records for all managers of public roads (including municipalities) to manage and maintain information about
the corresponding land of public roads for the needs of the land cadastre. The Ministry also