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PARLIAMENTARY OMBUDSMAN

TO THE READER

The Constitution requires the Parliamentary Ombudsman to submit an
annual report to the Eduskunta, the Parliament of Finland. This must
include observations on the state of the administration of justice and
on any shortcomings in legislation.

The report consists of general comments by the office-holders, a review
of activities, some observations and individual decisions with a bearing
on central sectors of oversight of legality, statistical data as well as an
outline of the main relevant provisions of the Constitution and of the
Parliamentary Ombudsman Act. This year also parts of the section of the
report dealing with the issues involving fundamental or human rights
that have arisen over the year have been translated and included in the
summary.The report is published in both of Finland’s official languages,
Finnish and Swedish.

This summary in English has been prepared for the benefit of foreign
readers. | hope it will provide the reader with a reasonable overview of
the Parliamentary Ombudsman’s work and the most important issues
that arose in 2008.

Helsinki 19.3.2009
Parliamentary Ombudsman Riitfa-Leena Paunio

Secretary General Jussi Pajuoja

TO THE READER
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1. General comments

RIITTA-LEENA PAUNIO

THE OMBUDSMAN
IN A GLOBAL WORLD

| have been able to follow the growth and development
of the Ombudsman institution here in Finland and the
rest of the world for over three decades. It has been in-
teresting fo do so, because in that time the institution
has been spreading like wildfire in the world.

The Ombudsman in Finland can look back on a long
history compared with many other countries. In Feb-
ruary 2010 it will have been 90 years since the first
complaint arrived on the Ombudsman’s desk. A Mas-
ter Sergeant in the light infantry, who was on remand
in the Wiipuri Provincial Prison requested most humbly
that the Ombudsman act o ensure that he, " unless his
case could be immediately reviewed by a Court Mar-
fial, be soon released from remand custody and that
the person or persons who could be deemed guilty of
having me detained without ground be prosecuted for
misconduct in office”.

Oversight of legality has changed over time, but its ba-
sic features have been preserved and are still of topi-
cal relevance. The Ombudsman’s role as a prosecutor
has receded info the background, whilst the role of de-
veloper of official actions has become more emphatic.
Promoting good administration has assumed a key
position in the Ombudsman’s work. A lot of attention
has also been devoted to conditions and treatment in
institutions. Oversight of prisons, institutions and De-
fence Forces units where conscripts serve has been
extensive and numerous proposals concerning the de-
velopment of legislation, administration of justice and
administration in general have been made.

As the Parliamentary Ombudsman, Riitta-Leena
Paunio attends to cases dealing with the highest
State organs, those of particular importance, and
to cases dealing with social welfare, social insur-
ance, health care, and children’s rights.

Evolution of thinking on fundamental and human
rights both in Finland and elsewhere has significantly
shaped the Ombudsman’s activities in recent decades.
Looked af from the long perspective of history, we are
now living in a time when the aim is fo protect the
fundamental rights of all people through infernational
conventions. This era of human rights conventions is
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regarded as having begun with the United Nations

Universal Declaration of Human Rights, the 60™ anni-
versary of which was celebrated towards the end of

last year. A significant step in Finland was the signing
and fransposition into national law of the Council of
Europe Convention for the Protection of Human Rights
and Fundamental Freedoms in 1990. When the fun-
damental rights provisions in the Constitution were

revised in 1995, the Ombudsman was statutorily en-
frusted with overseeing compliance with fundamental
and human rights. This task can be said to have deci-

sively altered the angle of the Ombudsman’s examina-

tion from the duties of the authorities to implementa-
tion of human rights.

Thus the international development has in precisely
this respect clearly influenced also the Ombudsman’s
oversight of legality, which has evolved with the fimes
and societal and international changes. Also we un-
derwent a significant phase of development in recent
decades.

The institution in the world

In 2009 it will have been 200 years since the institu-

tion of Ombudsman came info being in Sweden. The
bicentenary will be marked with festivities in Stockholm
in the beginning of June. Overseers of legality from

many parts of the world will gather at the World Con-
gress of the International Ombudsman Institute fo pon-

der the development and significance of the institu-
tion, and the landmark event will be celebrated also
in many other ways in Sweden.

Hundreds of Ombudsmen from all over the world will
be in Sweden for the events marking the jubilee year.
The institutions that they represent differ from each
other in many ways. Some are chosen by national par-

liaments, whilst others serve in the contexts of constit-

uent states or regions or even as local Ombudsmen.
Their tasks and powers vary, as do the ways in which
they work. Their tasks and cultures are refiected also

in their titles - médiateur, parliamentary commission-

er, defensor del pueblo, human rights defender — to

mention just some examples. Internationally, the gen-

eral designation used for all of them is ombudsman
- a Swedish word meaning approximately “represent-
ative”.

Another feature common to all of them is independ-
ence from the official instance whose actions they
oversee on behalf of citizens and on the basis of com-
plaints by those citizens. What is involved is defending
the rights of citizens and developing administration
by means that are founded on the institution’s status
rather than power fo order and command.

Thus the origins of the Ombudsman ideal are in Swe-
den. Finland was the second country in the world to
adopt the institution, along the lines of the Swedish

model, but it was the Danish model that was largely
followed when the institution spread more widely in

the world, especially in the late decades of the 20"

century. The Ombudsman institutions that came into

being in the latter half of the last century did not have
powers as extensive as their counterparts in Sweden
and Finland. For example, the new Ombudsmen — with
a few individual exceptions — generally do not have the
power fo order prosecutions. Oversight of courts is like-
wise usually excluded from their remit. In some coun-
fries, Ombudsmen have been given quite a limited role
as safeguarders of good administration. Mediation be-
tween citizens and authorities is an accentuated feo-
fure in some of the Ombudsman’s fasks.

Naturally, the stage of development that every country
has reached in its political and social system and with
respect fo the rule of law has influenced the form in
which the institution has been established there. In
some countries, Ombudsmen have played a strong
contributory role in the promotion of human rights and
have struggled — sometimes risking their lives —to de-
fend the civil and political rights of citizens as well
as their economic, social and cultural rights. Many are
fighting to put an end to hunger in their countries, oth-
ers to build educational, health-care and independent
judicial systems or to safeguard freedom of speech. In
countries where problems relating to human rights are
great, the role that the Ombudsman plays in the pro-
motion of these rights has been accentuated. In some
countries, the Ombudsman’s primary task is to fight
corruption.



However, the aim has generally been to strengthen
the rights of citizens relative to the public authorities
in such a way that citizens and other people have a
channel that is as convenient as possible — and also
free of charge — through which they can approach a
person who can defend and help them against arbi-
frary action and bad treatment by officials.

Something that | find worth noting is that the spread

of the Ombudsman institution has been contempora-
neous with the recent stages of the international de-
velopment in the field of human rights that | have de-
scribed in the foregoing. Irrespective of the different

roles and emphases, the Ombudsmen’s tasks are as-
sociated closely with development of the rule of law

and with strengthening human rights and fundamen-
fal freedoms.

The International Ombudsman Institute
— o forum for mutual contact

Thirty years ago, the enthusiasm of the Ombudsmen in
Canadian provinces, especially Alberta, led to the be-
ginning of international cooperation by Ombudsmen
through their own organisation. The International Om-
budsman Institute (I01), which has tried to support the
spread of the Ombudsman ideal fo various parts of the
world, was created under the aegis of the University
of Alberta in Edmonton. Ifs significance has lain in its
work to compile information on the institution and dis-
fribute it to Ombudsmen and others who are interest-
ed in the subject. Conferences, discussions, training
events and exchanges of information are among the
means that have been used to improve the prerequi-
sites for Ombudsmen in their work. The world confer-
ences arranged every fourth year have been important
events.The next, to be held in Stockholm in summer
2009, will be the ninth.

The activities of the 10l have had different emphases
in different continents. A large part of the organisation’s
members are European Ombudsmen, nearly 80 out

of a total of 160. Infernational interaction between the
European Ombudsmen has been very lively. Their co-
operation has not taken place solely within the frame-
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work of the 10I; much of it has also been between Om-
budsmen from the member states of the Council of
Europe and EU, in addition to which there has been a
good deal of interaction with a regional flavour, such
as in the Nordic countries and those around the Bal-
tic Sea.

A'landmark in the history of the 101 will be reached at
the Stockholm conference when the organisation’s
headquarters is transferred from Canada to Vienna.
Austria has made a substantial financial commitment
that will ensure the operation of the organisation’s
headquarters under the aegis of the Office of the Aus-
frian Ombudsman, with the Ombudsman as ifs Secre-
tary-General. This will mean a new stage of develop-
ment in the organisation’s history. It has been interest-
ing fo play a part in building that future as a member
of the 101 Board for the past four years.

I also believe that we are on the threshold of a new
orientation in the organisation’s activities. Whereas up
o now the objective in the I0I's activities has been to
strengthen and support existing Ombudsman institu-
tions and spread the Ombudsman ideal, it now seems
that the organisation will henceforth strive to exert in-
fluence through the UN and other bodies to strength-
en human rights on a more general level. There have
been signs of natural development aspirations, but it
remains to be seen how they will be implemented in
practice and what attitude the organisation’s mem-
bers will adopt fo them.

What does the future look like?

In a few brush strokes | have outlined the development
and spread of the Ombudsman institution over the past
few decades. | have seen the growth of the institution
as a part of the development associated with strength-
ening of infernational human rights. But how is the in-
ternational development likely fo influence the Om-
budsman’s work in the near future?

In Europe, | can see international cooperation continu-
ing fo contribute strongly fo the human rights perspec-
tive being accentuated in the Ombudsman’s work. In
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some of my earlier comments in annual reports | have
called for a strengthening of fundamental and human
rights on the national level in a way that would make it
unnecessary for people to have to turn fo international
oversight bodies to investigate, deal with and remedy
violations of human rights. Assessing the matter in the
light of my experience of oversight of legality, this does
not seem particularly realistic. It does not appear that
the many problems relating to implementation of fun-
damental and human rights to which Ombudsmen
and others have drawn attention time and time again
in their reports and decisions are being remedied. One
reason for this is that on the national level the possibil-
ity of recompense being made for violations of human
rights is inadequate. Besides, it is clearly evident that
international criticism tends to make domestic deci-
sion making and administration more sensitive.

By contrast, it seems realistic that the Ombudsman
can and will, as a part of an international network, in-
fluence the development of the situation with respect
to fundamental and human rights at home and abroad.
Something that | see as playing a key role in our own
continent is the network of national human rights insti-
tutions and other structures in this field that has come
info being on the initiative of the Council of Europe’s
Commissioner for Human Rights, and as a part of
which the Ombudsman works. Projects like OPCAT,
will further strengthen the Ombudsman’s oversight
of prisons and closed institutions. Through inferna-
tional reporting the impact of these on the promotion
of fundamental and human rights here in Finland will
probably become greater.

| can see that in the future the Ombudsman will have
a greater input than at present into the drafting of peri-
odic reports required under infernational human rights
conventions. Likewise, the Ombudsman’s contribution
in bilateral and regional cooperation fo build the rule
of law in developing countries will become more prom-
inent. Many European Ombudsmen - including my
Danish counterpart — have been very active in coop-
eration of this kind. During the year under review, also
we had a part in arranging this kind of human rights
training in the Nordic region for Ombudsmen from
Central America.

Indeed, the emphasis in promotion of fundamental
and human rights through international cooperation
will in all probability lie fo an increasing extent in the
Ombudsman’s work fo promote these rights also here
at home.The past three decades have been an ex-
fraordinarily inferesting period of development for the
Ombudsman institution. And it looks like the coming
decades will be no less interesting.



PETRI JAASKELAINEN

SHORTCOMINGS IN ENSURING
LEGAL AID FOR PERSONS WHO
ARE DEPRIVED OF THEIR LIBERTY

The right to confidential legal aid

The guarantees of the fair rial that is safeguarded as
a fundamental right include an entitlement fo receive
legal aid and the right to choose one’s own legal coun-
sellor and to discuss matters in confidence with this
person. Comparable guarantees of legal security are
to be found in, for example, the Council of Europe Con-
vention for the Protection of Human Rights and Fun-
damental Freedoms. The confidential relationship be-
tween legal counsel and client also falls within the
sphere of the protfection of privacy and corresponden-
ce that is guaranteed by the Constitution and the Con-
vention mentioned above.

Naturally, also prisoners and other persons who are

deprived of their liberty and for whom it is more diffi-

cult fo take care of their legal affairs than it is for those

who are at liberty are entitled to these rights. For them,

the opportunity to maintain confidential confact with
a lawyer or other legal representative can be a matter
of fateful consequence.

The legal status and treatment of persons who are de-
prived of their liberty are regulated in three different
Acts.The Prison Act applies to a person who is serving

a sentence of imprisonment or a conversion senfence,

i.e. a so-called custodial prisoner. Implementation of

the loss of freedom of a person who has been remand-

ed in prison for the duration of a criminal investigation
is regulated by the Detfention Act. If remand prisoners
are kept in police cells, however, they are subject to

the third piece of legislation, the so-called Police Cells
Act, which regulates the freatment of persons in police
detention. The same Act applies also fo persons who
have been arrested and detained by the police.There
is, in addition, another Act, which applies to the treat-
ment of foreigners who have been detained, but | shall
not deal with it in this confext.
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The duties of Deputy-Ombudsman Petri Jadske-
léinen include attending to cases concerning
courts of law, prisons, enforcement, profection
of interests, municipal and environmental au-
thorities, and faxation.

These Acts contain provisions on the right fo confiden-
tial legal aid that persons who are deprived of their lib-
erty nevertheless enjoy. This right is also enshrined in,
for example, the UN Standard Minimum Rules for the
Treatment of Prisoners and the Council of Europe Pris-
on Rules.

Thus a variety of norms and recommendations are the
ways through which efforts to guarantee confidential
legal aid have been channelled. However, several prob-
lems and shortcomings relating to safeguarding the
services of legal counsel for persons who are deprived
of their liberty have come to light in the course of the
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Ombudsman’s oversight of legality. These shortcomings
are associated with first and foremost protecting the
confidentiality of meetings or correspondence between
prisoners and their legal representatives.

Supervision of meetings
with legal representatives

Under the Prison Act, the Detfention Act and the Police
Cells Act, visits can be supervised, unsupervised or
specially supervised. Prisoners or other persons who
have been deprived of their liberty are ordinarily enti-
tled fo supervised visits. Allowing visits to be unsuper-
vised is af the discretion of the relevant authority. The
law allows an unsupervised visit to take place if this
is justified in order to allow the person who has been
deprived of freedom fo maintain contacts, deal with
legal matters or for some other comparable weighty
reason.An additional prerequisite is that the meeting
does not disturb order in or the functioning of the pris-
on or other place of confinement. A meeting can be
arranged under special supervision (a specially super-
vised visit) in situations, as specified in the Act, with
which threats to security are associated.

Under the Detention Act, meetings between prisoners
and their legal representatives may not be supervised
unless there is a well-founded reason to suspect that
the law would be broken in the course of the visit. Thus
the Act presupposes, as the main rule, that a meeting
with a legal representative will not be supervised. Nei-
ther the Prison Act nor the Police Cells Act contain a
corresponding provision. This is a shortcoming, be-
cause the requirement and necessity of a meeting
with a legal representative being confidential do not
depend on whether the prisoner in question is serving
a senfence or on remand or confined in a prison or on
police premises. | have considered it untenable that a
remand prisoner’s right fo a confidential meeting with
a legal representative is legally safeguarded in a differ-
enf way depending on whether he or she happens to
have been incarcerated in a police facility or an actu-
al prison. Where a remand prisoner is placed can de-
pend on local circumstances and case-specific, ran-

dom factors, which ought not fo have any bearing on
supervision of meetings with legal representatives.

| have recommended to the Ministry of Justice and
the Ministry of the Interior that regulation by the Prison
Act and the Police Cells Act of supervision of meetings
with legal representatives be brought into line with the
provisions of the Detention Act.

Inclarity of definition
of different kinds of visits

What “supervision of a prison visit” means is that the
personnel in a prison or police detention facility super-
vise the meeting by being present at it. Supervision can
be arranged also with the aid of video equipment.

The phrase “specially supervised conditions”, in turn,
means that the meeting takes place in a space where
a plastic or glass partition or other similar barrier sep-
arates the person who has lost his or her freedom
from the legal representative. Specially supervised
conditions can also be arranged in such a way that
the meeting is monitored by being present.

The way in which the confents of various kinds of visits
are formulated in the precursor documents of these
Acts leaves it unclear what exactly is meant by each of
the supervision modes mentioned. For example, super-
vising a meeting in such a way that someone from the
staff of the detention facility is present has been men-
tioned as a form of both supervised and specially su-
pervised visit. Conceptual inclarity of this kind can have
the practical effect of watering down the different pre-
requisites that the law stipulates for the use of differ-
ent forms of visits.

| have recommended to the Ministry of Justice and the
Ministry of the Interior that the provisions concerning
definition of different forms of visits and the precondi-
tions for them that the Prison Act, the Defention Act
and the Police Cells Act contain be clarified.



Structural arrangements
in visiting areas

| observed already in 2007 that in some prisons visiting
areas in which prisoner and visitor are separated by a

transparent plastic wall and where they have to con-
verse via intercom have been installed. It had not been
grasped in prisons that arranging visits in spaces of
this kind means specially supervised visits. Because
the law permits a visit to be specially supervised only
on the basis of discretion in each individual case and

subject fo the preconditions provided for in law, arrang-
ing normal visits in areas of this kind is unlawful.

It next emerged that also meetings with legal represent-
atives had been arranged in prison areas of this kind.
On those occasions, first there had been a circumven-
tion of the statutorily required consideration of wheth-
er the visit could be arranged entirely without super-
vision. Assessment as to whether the grounds for spe-
cial supervision of a visit exist, as required by the law,
had likewise been bypassed.

After that, it was revealed that in police detention facili-
ties the general practice was fo arrange meetings with
legal representatives under specially supervised con-

ditions. Specially supervised visits were routfine prac-

tice although the law makes it clear that this is meant
as the last alternative. What this procedure had led fo

was that the arrangements for meetings had not been
thought of as specially supervised. | found it astonish-
ing that within the police administration there appear-
ed to be a generally incorrect or flawed conception of

the contents of the legislation concerning visits with

persons who are deprived of their liberty. Something

that | considered cause for special concem is that their
unawareness related to meetings between prisoners

and their legal representatives, safeguarding of which

is one of the key guarantees of a fair frial.

A specially supervised visit limits the prerequisites for a
free discussion and confidential exchange of informa-
tion between prisoner and legal representatives. It has
been established in the case history of the European
Court of Human Rights that a breach of the Convention
for the Protection of Human Rights and Fundamental
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Freedoms had occurred when a legal representative
arriving in the prison fo meet a principal had been sep-
arated from the prisoner by a glass partition, which

prevented handling of documents and required the

conversation to be conducted in loud voices.

| have stressed that the threshold to a specially super-
vised meeting must be kept especially high when the
persons visiting those who have lost their freedom are
their legal representatives. Then the only prerequisite
for arranging a specially supervised visit that can arise
is mainly the suspicion that the meeting will cause
danger to the safety of the visitor, i.e. the legal rep-
resentative in question. In my view, a visit can be ar-
ranged as specially supervised on this ground against
the legal representative’s will only in quite exceptional
cases.

If an authority deems that the lawful requirements for

a visit being specially supervised appear to be met, the
views of the person who has been deprived of liberty

and of the legal representative should be heard before
the visit. Then the grounds for special supervision can
be explained to them and any views that the parties

fo the meeting put forward regarding, for example, the
need for and means of safeguarding confidentiality

can still be faken into consideration.

I have informed the Ministry of Justice and the Ministry
of the Inferior of my observations and views and asked
the former’s Criminal Policy Department together with
the Criminal Sanctions Agency to examine visiting ar-
rangements for prisoners.

Inspecting a legal representative’s post

According to the European Court of Human Rights,

correspondence with a legal representative, irrespec-
tive of ifs purpose, has a special status under Article 8
of the Convention for the Profection of Human Rights
and Fundamental Freedoms. The Court considers this
protection of correspondence to be of special impor-
tance, because legal representatives do not always
have the possibility to pay personal visits to their cli-
ents in prison.

13
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According to the law, a letter or other postal item ad-
dressed by a prisoner to a legal representative must
not be inspected or read. By contrast, inspection of
post arriving for a prisoner is possible subject to the
preconditions specified in the law being met.That is
the case when "it is credibly manifest from the enve-
lope or otherwise” that the sender is a legal represent-
ative, but there are grounds to suspect that it contains
contraband substances or objects.Then the letter can
be opened and its contents inspected, but only with
the prisoner present and without reading the message
that it contains.

The way in which the legislation is formulated has
proved problematic in practice. That is because it is
not possible in practice to “credibly” establish on the
basis of the sender indicated on the envelope that it is
from the prisoner’s legal representative. The “sender”
marking may be forged, or an envelope from a law firm
can have been stolen or reused. It has emerged in the
course of investigating complaints that this uncertain-
1y regarding the authenticity of sender markings, which
in principle always prevails, may have been used in
prisons as a ground for opening a letter even when the
sender is completely clearly marked as a well known
law firm.Then the second criterion that is a statutory
precondition for opening a letter from a legal repre-
sentative, namely “that there are grounds to suspect
that the letter contains contraband substances or ob-
jects”, is in actual fact devoid of any independent sig-
nificance. With an interpretation of this kind, it has been
possible for a lefter from a legal representative fo be
opened even without the prisoner being present.

Suspicion that a sender marking has been forged can
prompt also the suspicion that the contents of the let-
ter are contraband. In my decisions on complaints,
however, | have stressed that the uncertainty that is,
as | have noted in the foregoing, always associated
with the authenticity of the sender marking is not in
itself sufficient ground for suspicion that the letter
contains contraband. Suspicion that a sender mark-
ing is false is in general poorly suitable as a ground
for opening a letfer, because its authenticity is easy fo
verify by telephoning the law firm indicated as sender.
The protection of correspondence that is safeguarded
as a fundamental and human right must not be violat-
ed if this can be avoided with simple measures.

According to the case law of the European Court of
Human Rights concerning the confidentiality of corre-
spondence with legal representatives, opening a let-
ter from a legal representative fo a prisoner always re-
quires the existence of facts or knowledge in the light
of which an objective observer looking af the matter
from the outside may conclude that a communica-
tions channel that enjoys special protection is being
abused.

I have found the provisions of the law fo be excessively
subject to interpretation from the perspective of safe-
guarding fundamental and human rights and inade-
quate to ensure that the regulations are uniformly en-
forced. | have also considered it important that suffi-
cient reasons for decisions to open letters from legal
representatives be presented and recorded. They are
essential for controlling use of the authority’s discre-
tionary power and serve to promote the legal security
of parties fo communication, frust in official actions
and well as self-control by authorities.

| have recommended to the Ministry of Justice and the
Ministry of the Interior that the prerequisites for open-
ing post from a legal representative that are stipulated
in the Prison Act, the Detention Act and the Police Cells
Act be clarified and that decisions o open correspond-
ence and records of and presentation of reasons for
these decisions be regulated.

Conclusions

There are problems relating to safeguarding legal as-
sistance for persons who are deprived of their liberty.
These problems stem mainly from shortcomings in
legislation, which are reflected also in practice. For
example, definition of the preconditions for supervising
a meeting with a legal representative and of the con-
ceptual contents of different fypes of visits contfains in-
clarities fo the extent that it has been possible for in-
correct practices relating fo visits fo come into being.
Correspondingly, the partly failed formulation of the
prerequisites for inspecting post from legal represent-
atives has led to inspection practices which violate the
confidentiality of correspondence with them.



One problem is the non-uniformity of the regulations
that the Prison Act, the Detention Act and the Prison

Cells Act contain.The basic solution of these three sep-
arate Acts seems in and of itself purposeful, but in my

view there are no grounds why the provisions of con-
fidential legal assistance o those who have lost their
liberty are regulated differently in these three separate
pieces of legislation. Confidential legal assistance

should not depend on the status relative to the trial
proceedings of persons who have lost their liberty or
to where they are being detained.

In its replies to the recommendations of mine referred
fo in the foregoing, the Ministry of Justice has informed

me that it will fake the necessary changes into consid-
eration in conjunction with a revision of prison legisla-
tion currently in the preparatory stage. | consider expli-
cation of the legislation important. The right to confi-

dential legal assistance is one of the cornerstones of
a fair trial, one that the public authorities must safe-

guard for everyone.The legislation must be so compre-

hensive and unambiguously precise that the rights of
those who have lost their freedom are safeguarded
also in practice.

PARLIAMENTARY OMBUDSMAN
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JUKKA LINDSTEDT

THE OMBUDSMAN
AND MEDIA FREEDOM

The relationship between the Ombudsman and the
media can be examined from many angles.The news
media are closely monitored by the Office of the Par-
liamentary Ombudsman. A shortcoming that is high-
lighted in news reports can lead to a matter being in-
vestigated on the Ombudsman’s own initiative. A sec-
ond perspective consists of the visibility that the Om-
budsman’s decisions and other actions receive in the
media.This visibility was one focus of attention a few
years ago, when the impact of the Ombudsman’s work
was surveyed.

In the following I shall concentrate on a third area, i.e.
those of the Ombudsman’s decisions with a bearing

on the media’s freedom. They are decisions that con-
cern official actions with an indirect influence on the

activities of the media. The media themselves do not,
of course, come under the Ombudsman’s oversight.

On the one hand, there are cases in which the police
or some other instance subject o the Ombudsman’s
oversight have restricted the activities of the media or

a private photographer. A second distinct category com-
prises cases in which the police or another authority
are suspected of having publicly disclosed information
that is required by law fo be kept secret. | shall make

no more than a brief mention of cases concerning, for
example, requests made to authorities by journalists

seeking documents or the publicity of trials.

The Ombudsman’s decisions with a bearing on the op-
erations of the media often concern protfection of pri-

vacy. That nowadays prompts a lot of discussion. One
reason is the authorities” expanded powers to obtain
information on people’s private lives. The increasing
amount of news about people’s private lives that the
media publish is another contributory factor. In addi-
tion, citizens are increasingly alert with regard to pro-
tection of their privacy and are prepared, also through
legal action, to establish where the limits of profection
of privacy run.

Deputy-Ombudsman Jukka Lindstedt's duties
include aftending fo cases concerning the police,
public prosecutors, Defence Forces, transport,
immigration, and language legislation.

Interesting juridical questions are associated with pro-
tection of privacy and the exercise of freedom of ex-
pression. They are resolved not only through domestic
court proceedings that offen arouse great interest, but
also at the European Court of Human Rights, where

Finland has been found guilty in cases involving free-

dom of expression.

Sometimes in a court case freedom of expression and

protection of privacy have o be weighed against each
other, which is not an easy task. The factors that must
be taken into consideration include whether a restric-
tion impinges on the core area of a fundamental right.
This kind of deliberation has fo be made also in the

Ombudsman’s decisions, even if they are not equat-



able with a court’s judgements. If, however, the infor-
mation in question is absolutely required by law to be
kept secret, there is no scope for this kind of weighing
in the balance. Then the obligation fo keep it secret
follows directly from the legislator’s decisions.

An authority as a restricter
of freedom of expression?

What is involved in cases where the complainant be-
lieves that an authority has restricted freedom of
speech is often photographing or filming. It is an ac-
tivity that, for example, is easy for the police to nofice.
Photography often arouses negative emotions in its
target. In the case law of the European Court of Hu-
man Rights, for example, publishing a picture has
been regarded as a more forceful invasion of privacy
than publishing a name. Of course, the difference be-
tween taking a photograph and the use to which it is
subsequently put must be borne in mind; the legality
of taking a picture and of using it can be assessed in
different ways.

Events surrounding the *Smash Asem” demonstration
in autumn 2006 led to numerous complaints. An inci-

dent that | investigated on my own initiative in this con-

nection was one in which a press photographer was
detained and released only after over 17 hours’ dep-
rivation of freedom. Because the photographer was

charged with obstructing the police — one of many to
be prosecuted for this offence — all | could do was ex-
amine his freatment on a general level only. | pointed
out that journalists are not exempted from compliance
with the police’s orders. On the other hand, it would be
very problematic if even the suspicion were to arise

that the police were using their power fo move journal-
ists away from the scene of an event merely to keep

their actions out of the spotlight of publicity. | consid-

ered it important that clear ground rules be laid down
in advance for the actions of the police and the media
in sifuations of this kind.

Although in the Smash Asem decision the press pho-
tographer assumed a different position with regard to
arrest and confiscation than private persons who had
taken pictures, | do not believe that a distinction of

PARLIAMENTARY OMBUDSMAN
GENERAL COMMENTS

this kind can be drawn in every respect. Namely, also
private persons can mediate important information
through their pictures.

Numerous decisions concerning photographing or
filming have been issued by the Ombudsman in the
past ten years.A 1999 decision concerned a hostage
situation in which the police had imposed a ban on
photographing, because it had exacerbated the situo-
tion. It was stated in the decision that, taking the risks
into consideration, the police had legal grounds fo for-
bid the taking of pictures. Compared with a possible
expansion of the cordoned-off area, prohibiting pho-
tography was a milder restriction of the media’s ac-
fivities. In 2005 a decision was issued in a complaint
case where a policeman had demanded that a news-
paper contributor destroy a picture he had taken. It
was ruled in the decision that the policeman had not
had the authority to order the photographer fo show
what had been recorded on the camera’s memory
card, nor to order that the picture be deleted from the
memory.

A well-known decision related to a complaint over TV
camera operators being required to obtain permits for
recording at railway stations, Helsinki-Vantaa Airport
and in the Helsinki Metro. According fo the decision is-
sued by Deputy-Ombudsman Petri Jédskeldinen in
2005, photographing or filming by a news medium be-
longs to the freedom of expression that is guaranteed
in the Constitution. It was pointed out in that decision
that the borderline between the freedom of expression
associated with photographing and protection of pri-
vacy is drawn in the provision of the Penal Code that
deals with illicit observation.The premises involved
did not belong to the category referred to in the Penal
Code, where the sanctity of the home is protected or
which are closed to the public. It was made clear in
the decision that photographing or filming at fransport
stations can not be forbidden.

Many decisions have concerned photographing or film-

ing by private persons. In principle, similar situations
could arise in the activities of the media as well.

A decision that I issued in 2007 concerned photogra-
phing at a polling station. I took the view that the chair-
man of an electoral board had acted within the limits
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of his discretionary powers when he banned a private
person from taking photographs there. An electoral
board must be able to assess whether photographing
jeopardises the secrecy or freedom of the ballot or or-
der at the polling station.

One complainant had taken photographs in the wait-
ing area of a health centre. Invoking the instructions
of a senior physician, a security guard had inferrupted
the photography, although it had not had any person
as its focus. In my decision last year, | adopted the start-
ing point that protection of privacy in health care iniro-
duced additional features info the matter compared
with pictures being taken in, for example, fransport sta-
tions. Merely the information that someone is a patient
of health care is in itself something that is required fo
be kept secret. A person who has reported to the recep-
tion in a health centre as a client is already a patient
at that point. However, freedom of expression means
that advance permission can not be required for pho-
tographing in the waiting area of a health centre, but it
was pointed out in the decision that an instruction to
contact the staff of the health centre before beginning
to take pictures would be an appropriate measure.

Decisions concerning photographing have also been
made this year. In one case a police patrol forbade the
complainant fo take pictures of the interior of a diplo-
matic car in such a way that a person in the car would
have been identifiable from a picture. It was stated in
the decision that questions relating also to diplomatic
protection and privileges had to be taken into consid-
eration. Photographing the inside of a diplomatic ve-
hicle without the permission of the person in charge
of it could be interpreted as prohibited disturbance of
the sanctity of a diplomatic representation, for which
reason | fook the view that the policeman had not act-
ed wrongly.

Another decision this year was one by Ombudsman
Riitta-Leena Paunio concerning a ban on the use of
camera phones in hospitals belonging fo a hospital
district. Although the Ombudsman regarded protection
of privacy in health and hospital care fo be of accen-
tuated importance, the ban went too far. If a patient
wants to use a camera phone to maintain contact, he
or she has the right to do so. A factor that the Ombuds-
man found appropriate in her decision was a plan by

the hospital care district fo define more precisely the
areas where photographing would in general be allow-
ed and, on the other hand, those where it would not be.

Thus the starting point in decisions has been that re-
stricting the faking of picture has required legal grounds,
relating fo, for example, isolating a crime scene or dip-
lomatic protection.Thus the ground may lie elsewhere
than in the provision prohibiting illicit observation. In
the sphere of health care, in turn, protection of patients’
privacy must be safeguarded.

It was poinfed out in many decisions that what was in-
volved in restricting the taking of pictures was not a re-
striction that extended into the core area of freedom of
expression. Communications on a sociefal theme were
seen as belonging to the core area of freedom of ex-
pression. However, it is probably not possible fo adopt
the point of departure that all photographing would be
in a secondary position in this respect. A factor that in-
fluenced the matter was what kind of photographing
was involved in just those cases: for example, a crime
scene, the waiting area in a health centre or the interi-
or of a diplomatic car. By contrast, attention was drawn
in the Smash Asem decision fo the fask that the news
media perform in monitoring the exercise of power by
the authorities. In my view, when documenting a dem-
onstration, one is clearly in the core area of freedom
of expression.

An authority as a discloser of information
that is required fo be kept secret?

A claim that occasionally crops up in oversight of legal-
ity is that a police officer or other authority has public-
ly disclosed information foo loosely. Even though that
may have happened, the information is presumably
usually published.There is obviously trust within the
media that information provided by the authorities has
already undergone the controls that are required before
it is released. Besides, the media are not under an ob-
ligation fo keep information secret and have the right
fo protect their sources. As such, not everything that is
public is necessarily publishable, because the private
sphere is defined differently in the Penal Code and in
the Act on the Openness of Government Activities.



A complainant may take the view that his or her suspi-
cion of a crime has featured in the news too early or
too prominently as a result of the way the police re-
lease information.The police have power of discretion
with respect fo releasing the name of a suspect, but
publication a priori presupposes an especially weighty
reason. Whether the names have already been in the
public spotlight and whether the person concerned is
a civil servant or politician or just an ordinary individ-
ual has been taken info consideration in decisions.
Whether a police officer has proactively provided infor-
mation or just replied to a journalist’s questions has
also been of significance. Rebukes have been issued
if information relating fo the initiation of a criminal in-
vestigation against someone has been made public
before the person him- or herself has been informed
of the matter.

Even when the police do not release a name, a suspect
can be identifiable from the information that is provid-
ed. It has been pointed out in several decisions of the
overseer of legality that information concerning a sus-
pect ought not to be provided in such a way that, ow-
ing to the detailed character of the information or oth-
erwise, the identity of the suspect would de facto be
revealed. A point emphasised in one decision was that
when a suspicion of a crime comes 1o the knowledge
of specifically the suspect’s relatives, it can especially
easily cause unnecessary grief and harm.There are
also decisions in which police bulletins have been
criticised for having been oo detailed or stigmatising
from the perspective of presumption of innocence.

Releasing information on the cause of death has been
investigated several fimes in oversight of legality. For
example, one policeman was criticised during the year
under review for having provided information about a
death and its probable cause despite the fact that in-
formation on examining the cause of death is required
fo be kept secret. Although the name of the deceased

was not revealed, it was easy in a small locality to con-
clude who it was. On the whole, it appeared questiona-
ble whether there had been any need at all fo release
information. In addition, the deceased person’s rela-

tives first found out what the cause of death had been

from the media and not from the police in person.
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Leaks are a phenomenon associated with provision of
information by the police. In a decision made by the
Ombudsman during the year under review, deliberate
leaks were considered serious and it was demanded
that the police prevent them. It was stated in reports
received that there were clear indications that informa-
tion which is required to be kept secret is leaked from
within the police and other authorities fo the media. It
appeared that what lay in the background fo this was
more a matter of carelessness than deliberate action.
It was also pointed out af the same time that infor-
mation on a crime can enter the public domain also
through many other routes, such as from an involved
party or witnesses.

The starting point in the decision was that the provision
of information by the police should be open and active.
In general, it must be possible to discuss suspicions

of crimes that are of societal significance in public al-
ready before their possible deliberation by a court, but
respecting the presumption of innocence. If the socie-
tal significance of a suspected crime is such that there
is a weighty reason for providing information about a

criminal investigation, what is involved is not a leak.
The key consideration is that what is deemed to be se-
cret under the law is indeed kept secret.

Problems that have recently been pondered have re-
lated to outside persons accompanying the police. For
example, reporters have been familiarising themself
with the work of the police and reporting on it. This
practice has given rise to several complaints.

In a decision | made during the current year | saw prob-

lems in the application of regulations that require the
observation of secrecy when an oufside person is ac-

companying the police.The legislator has struck a bal-
ance in the law with respect fo the principle of publici-

ty and information that is statutorily required to be kept
secret. Information that is absolutely secret must not

be disclosed fo outsiders by or with the assistance of
an authority. The fact that information will probably not
be revealed, for example by being passed on by a jour-
nalist, does not obviate the unlawfulness of the situ-
ation.

Although information that is required to be kept se-
cret can come to the knowledge of outsiders, also by
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chance, it is a different matter if the police actively
take outsiders into a situation where information of
this kind is revealed. It is, namely, forbidden to reveal
secret information also by neglecting measures to
prevent outsiders gaining access fo it.

There is a societal need and even an obligation stem-
ming from the principle of publicity for the police fo

be proactive in providing information and presenting

police work to the public. However, police procedures
must be arranged in such a way that secret informa-
tion is not disclosed to outsiders through the police’s
own actions. In my decision, | asked the Ministry of the
Interior fo inform me whether it infends fo draft a set
of guidelines in this respect.

The provision of information by the police adds to the
publicity of official activities, which is in and of itself
a good objective. Here, as in other official actions, a
good intention is still not enough, because it must be
realised within the limits of the law.
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2. The Ombudsman institufion
in 2008

21 TASKS

The Ombudsman is the supreme overseer of legality
elected by the Eduskunta. He or she exercises over-
sight to ensure that those entrusted with public tasks
observe the law, perform their duties and implement
fundamental and human rights in their actions. Private
individuals and organisations that do not perform pub-
lic tasks are excluded from the scope of the Ombuds-
man’s oversight of legality. The Eduskunta in its law-
making role and parliamentarians involved in this task
are likewise beyond the scope of the Ombudsman’s
oversight.

In addition fo the Ombudsman, the Eduskunta elects
two Deputy-Ombudsmen. The ferm of office for all three
is four years. The election, powers and fasks of the Om-
budsman are regulated by the Constitution and the

Parliamentary Ombudsman Act. These legal provisions
are presented in Annex 1 of this report.

The Ombudsman decides how tasks are divided be-
tween herself and the two Deputy-Ombudsmen.The
division of labour is explained in Annex 2.The Deputy-
Ombudsmen deal with the cases assigned fo them in-
dependently and with the same powers as the Om-
budsman.The Ombudsman can choose a substitute
Deputy-Ombudsman to serve for a term of not more
than four years in those situations in which a Deputy-
Ombudsman is prevented other than briefly from per-
forming his tasks.

The Ombudsman is an independent overseer of legal-
ity. He or she is entitled fo receive from authorities and
others entrusted with a public fask all of the informa-
tion necessary in the performance of this task. The an-
nual report that the Ombudsman gives the Eduskunta

Deputy-Ombudsman Petri Jadskeldinen (left), Om-
budsman Riitfa-Leena Paunio and Deputy-Ombuds-
man Jukka Lindstedt.

contains an assessment of the state of administration
of the law. The report for 2007 was presented to the
Speaker of the Eduskunta on 21.5.2008.

22 ACTIVITIES

The Ombudsman oversees and promotes compliance
with legality and respect for fundamental and human
rights mainly by investigating complaints. All com-
plaints on the basis of which there appears to be a
ground fo suspect that an unlawful action has been
taken or a duty neglected must be investigated. In ad-
dition to those arising from complaints, the Ombuds-
man can also decide on her own initiative fo investi-
gate shortcomings that come to light.
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The number of complaints has been growing strongly
in this decade.The number received in the year under
review was a record and the number in which deci-
sions were issued was likewise greater than ever be-
fore.The numbers and contents of complaints and the
measures fo which they led are described in greater
detail in section 2.5.

The Ombudsman is required by law to conduct on-site
inspections in public offices and institutions. She has a
special duty fo oversee the freatment of persons con-
fined in prisons and other closed institutions as well

as the freatment of conscripts in Defence Forces units.

The emphasis placed on different tasks in our work is

determined principally on the basis of the number and
nature of cases to be dealt with at any given time. It

has not been possible in the present work situation to
increase the number of on-site inspections, although
there would be a need for this where closed institutions
are concerned. The places where inspections are con-
ducted are mainly prisons, police stations, units of the
Defence Forces, psychiatric hospitals and child welfare
institutions. For more about inspection visits see sec-
tion 2.6.

Fundamental and human rights are the focus of atten-
tion in oversight of legality when complaints are being
investigated and subjects of own-initiative investiga-
tions chosen. This report contains a separate section
outlining what kinds of issues relating to fundamental
and human rights arose in 2008 and what stances
they led to. (see section 3).

A significant event in the sector of fundamental and
human rights was a seminar arranged on 11.2.2008
for representatives of NGOs, authorities and experts. Ifs
theme was the challenges of promoting equality. For
more about the seminar see section 2.7.

The Ombudsman is fasked with overseeing the use of
so-called coercive measures affecting telecommuni-
cations — wiretapping, remote surveillance and tech-
nical eavesdropping.These measures can usually be
used only after a court order is obtained and can be
employed primarily in investigations of serious crimes.

Their use impinges on several constitutionally guar-

anteed fundamental rights, such as privacy, confiden-
tiality of communications and protection of domestic
peace. The Ministry of the Interior, the Customs and

the Ministry of Defence are statutorily required to re-
port annually to the Ombudsman on the use of these

measures.

Subject to certain preconditions, the police have a le-
gal right to conduct undercover operations to combat
serious and organised crime. Through these operations,
the police obtain information about criminal activities
by, e.g., infiltrating a criminal group. The Ministry of the
Interior must give the Ombudsman an annual report
on also the use of undercover operations. Oversight of
coercive measures affecting felecommunications and
of undercover operations is outlined in section 3.4.

International cooperation between Ombudsmen in re-
lation to oversight of fundamental and human rights
has increased markedly. We received a large number
of visitors from both Finland and abroad during the
year. Many foreign groups are inferested in how over-
sight of legality is carried out in Finland. Recent years
have seen a lot of inferest in why corruption is, as in-
ternational comparisons show, relatively rare in Finn-
ish society.

A joint project of the Nordic Ombudsmen, within the
framework of which Ombudsmen and their assistants
from the Central American countries spent several days
familiarising themselves with openness of administro-
tion, promotion of human rights and oversight of legal-
ity in several of the Nordic countries, was implemented
in 2008.The initiative for the project was made by the
Danish Ombudsman. Cooperation internationally and
in Finland is outlined in section 2.8.

The cornerstones of the service with which the Office
of the Parliamentary Ombudsman provides the public
are the lawyers who are on call fo provide advice on,
e.g., making a complaint, and the diverse range of on-
line services that are available in several languag-
es. Services and the Office are described in sections
2.9and 2.10.
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OBJECTIVES OF THE OMBUDSMAN’S
OVERSIGHT OF LEGALITY

The goal that has always been aspired to in the Ombudsman’ activities is high quality.
This and the other objectives of the Ombudsman’s oversight of legality were confirmed as
follows by the management group at the Office on 15.12.2008:

“The objective of the Ombudsman’s activities is to
perform all of the tasks assigned to him or her in
legislation to the highest possible quality standard.
This requires activities to be effective, expertise in
relation to fundamental and human rights, timeli-
ness, care and a client-oriented approach as well as
constant development based on critical assessment
of our own activities and external changes.”

TASKS

The Ombudsman’s core task is to oversee and pro-
mote legality and implementation of fundamental
and human rights. This is done on the basis of inves-
tigations arising from complaints or activities that
are conducted on the Ombudsman’s own initiative.
Monitoring the conditions and treatment of persons
in closed institutions and conscripts, inspection vis-
its to offices and institutions, oversight of coercive
measures affecting telecommunications and other
covert intelligence-gathering operations as well as
matters of the responsibility borne by members of
the Government and judges are special tasks.

EMPHASES

The weight accorded to different tasks is determined
a priori on the basis of the numbers of cases on hand
at any given time and their nature. How activities
are focused on oversight of fundamental and human
rights on our own initiative and the emphases in
these activities as well as the main areas of concen-
tration in special tasks and international cooperation
are decided on the basis of the views of the Ombuds-
man and Deputy-Ombudsmen. The factors given
special consideration in allocating resources are ef-
fectiveness, legal security and good administration
as well as vulnerable groups of people.

OPERATING PRINCIPLES

The aim in all activities is to ensure high quality, im-
partiality, openness, flexibility, expeditiousness and
good services for clients.

OPERATING PRINCIPLES
IN ESPACIALLY COMPLAINT
CASES

Among the things that quality means in complaint
cases is that the time devoted to investigating an in-
dividual case is adjusted to management of the total-
ity of oversight of legality and that the measures tak-
en have an impact. In complaint cases, hearing the
views of the interested parties, correctness of informa-
tion and the legal norms applied, ensuring that de-
cisions are written in clear and concise language as
well as presenting convincing reasons for decisions
are important requirements. All complaint cases are
dealt with within the maximum target period of one
year, but in such a way that complaints which have
been deemed to lend themselves to expeditious hand-
ling are dealt with within a separate shorter dead-
line set for them.

THE IMPORTANCE OF
ACHIEVING OBJECTIVES

The foundation on which trust in the Ombudsman’s
work is built is the degree of success in achieving
these objectives and what image our activities con-
vey. Trust is a precondition for the Institution’s ex-
istence and the impact it has.
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24 CHANGES ON THE WAY

Projects that may affect the Ombudsman’s work in the
next few years were in the preparatory stage during
the year.

Ratification of the Optional Protocol to the UN Conven-
tion against Torture and Other Cruel, Inhuman or De-
grading Treatment or Punishment is under way at the
Ministry for Foreign Affairs. It requires the establish-
ment of a national oversight body. The so-called OP-
CAT Working Group deliberating the matter will probab-
ly recommend that the Ombudsman functions as an
oversight body of this kind.The oversight body will be
tasked with examining places where persons who have
been deprived of freedom are or could be detained,
such as prisons, police cells and psychiatric hospitals.
This work will enfail new reporting obligations and pre-
suppose an expansion of the Ombudsman’s powers
of inspection, development of contents and the use
of outside experts. The working group’s deadline has
been extended until 31.10.2009.

The idea of creating also a national human rights insti-

tution in Finland has been discussed in recent years.
Studies dealing with this matter have mentioned the

Ombudsman as one alternative to serve as this body.
The tasks that the institution would perform include

promoting human rights, monitoring harmonisation of
legislation and infernational human rights, contribute
to spreading information about human rights and fo

developing research and teaching in schools as well
as opposing all forms of discrimination and racism.

The institution should be created under an Act, inde-

pendent and autonomous as well as pluralistic in com-
position.

The process of appointing a body tasked with doing
the preparatory work for the human rights institution is
currently under way at the Ministry of Justice. 2008 al-
so saw the introduction of a legislative initiative calling
for an independent national human rights institution
to be created under the aegis of the Office of the Par-
liamentary Ombudsman.

25 COMPLAINTS AND
OTHER OVERSIGHT-OF-
LEGALITY MATTERS

The numbers of complaints and other oversight-of-le-
gality matters have been increasing strongly in the
present decade. The number of complaints grew by
48% in 2003-08 (from 2,504 1o 3,694). See table

on next page.

In addition fo complaints, oversight-of-legality matters

include actions taken on the Ombudsman’s own initi-

ative and other written communications.The latter are
enquiries in nature or letters that are vague and non-
specific in content from citizens. They are not registe-
red as complaints; instead, the notaries and inspectors
at the Office reply to them immediately and give gui-
dance and advice. Also included in the oversight-of-le-
gality category of cases are submissions to commit-
tees of the Eduskunta and attending hearings arran-

ged by them (Annex 3).

Growth in the volume of electronic tfransactions has
contributed fo increasing the number of complaints in
recent years. The number of complaints arriving by tra-
ditional means — by post, delivered in person or faxed
- has been gradually declining since 1998, whilst the
number of complaints sent electronically has been
growing strongly. About 43% of complaints received
in 2008 were by e-mail or through our web site.

Despite the greatly increased numbers of complaints
and other oversight-of-legality matters, the times faken
to deal with complaints have not lengthened in recent
years. Processing of complaints has been made more
efficient by developing work methods and procedures
and making strong inputs info personnel training and
wellbeing at work. No new posts have been created.
The aim is, of course, to shorten processing times with-
out compromising on the quality of our work and the
requirements of monitoring respect for fundamental
and human rights.
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Oversight-of-legality matters received and decided on 1998-2008

Drafting of an invitation fo tender for a new document Incoming and

information system for the Office began fowards the
end of 2008.The intention is that the initiation of in-
vestigation into complaint cases, preparatory work
(obtaining reports and submissions), decisions and
the provision of information will in future all be done
within the same IT system.

The hope is that this and some other changes in work
methods will cut processing fimes. In any case, it has
been considered important that the Ombudsman
would have broader powers than at present in relation
to complaints being taken under investigation. With
this in mind, it would be purposeful to broaden the
Ombudsman’s discretionary powers fo proceed with
investigation of complaints if she deemed an investi-
gation necessary in the light of the individual’s legal
security or implementation of fundamental and hu-
man rights. The matter is currently under considera-
tion at the Ministry of Justice.

resolved matters

Atotal of 4,107 new oversight-of-legality matters were
referred to the Ombudsman for decision in 2008. Deci-
sions were issued in a fotal of 4,114 cases.

The number of complaints received was a record 3,694,
an increase of over 7% on the previous year.The num-
ber of complaints on which decisions were issued was
likewise greater than ever before at 3,720, represent-
ing an increase of around 5% on 2007.

The main targets of the complaints received were the
social welfare authorities. The next-biggest target of
complaints was the police; the number of complaints
against the police increased by about 14% on the pre-
vious year.The numbers of incoming complaints be-
longing to the other big categories of cases — social

25
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B received 1 decided on 2007 | 2008

: 3397 | 3632

Complaints 3514 | 3720

Transferred from 39 62
Chancellor of Justice

. 49 61

Own initiatives 44 47

ReguesTs for reports, statements 39 33

and fo hearings 38 33

. . 333 319

Other written communications 337 314

3857 | 4107

Tofal 3963 | 4114

welfare authorities, the prison service, health care and
courts — were more or less unchanged from the previ-
ous year. More precise data on the 10 biggest catego-
ries of incoming complaints are shown in Annex 4.

The average length of time taken to deal with an
oversight-of-legality case at the end of the year was
7 months, which is the same as the previous year.

Categories of matters
and measures

Most decisions arising from complaints and matters
investigated on our own initiative were in cases con-
cerning social security, 18% of all cases in which de-
cisions were issued. Other big categories are cases re-
lating 1o the police (16%), the prison service (12%),

health care (10%) and courts (6%).The numbers of

cases resolved in the big categories were generally on
the same level as in the previous year.The most signif-
icant growth was in the category prison service, in re-
lation to which the number of decisions increased by

about 28%. Detailed information on decisions by cat-
egory of matters and other statistical data are shown

in Annex 4.

The most important matters in the Ombudsman’s work
are decisions that lead to measures being taken.The

measures available to the Ombudsman are a prosecu-

Social
security

Police

Prisons

Health care

Courts

Municipal
affairs

Environment

Labour
Education
W 2008
B 2007
Taxation

Biggest categories of cases in which decisions
were issued

tion for misfeasance or malfeasance in the discharge
of a public duty, a reprimand, the issuing of an opini-
on for guidance, or a proposal. In some cases, rectifi-
cation occurs already in the course of investigation of
a matter.

A prosecution is the most severe means of reaction
available fo the Ombudsman. However, if she fakes the
view that a reprimand will suffice, she may decide not
to prosecute even if the subject of oversight has acted
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Measure
] — D »n o
MEASURES TAKEN BY S| 2| g|gge|e|2| g8 &
PUBLIC AUTHORITIES S| E|8|E° £ E8 | §
g e g |8 55 | &
Prisons 5| 137 5 41 151 454 33,2
Social welfare 41101 211126 675 | 187
- social welfare 4 62 15| 81 369
- social insurance 39 6| 45 306
Police 73 41 79 587 | 134
Health care 91 62 41 79 359 | 220
Labour 1] 27 11 29 140 | 20,7
Environment 41 22 26 147 | 17,7
Local-goverment 11 19 41 24 185 | 155
Other subjects of oversight 3| 19 1 11 24 175 | 137
Defence 13 4 3| 20 58 | 34,5
Education 17 1 18 110 [ 164
% Cusfoms 14 1| 15 32| 469
% Enforcement 12 12 78 | 154
8 Transport and communications 9 2| 11 89 123
< | Courts 1 7 1 11 10 235 4,2
& - civil and criminal 1 6 1 1 9 200
- special
- administrative 1 1 35
Taxation 2 6 2| 10 941 106
Agriculture and forestry 2 5 2 11 10 76 | 131
Prosecutors 7 2 9 89| 101
Guardianship 4 2 6 51| 11,8
Asylum and immigration 3 2 5 41 12,2
Highest organs of state 1 1 2 67 3,0
Church 1 1 19 53
Private parties not subject to oversight 28
Municipal councils 8
Total 32| 559 | 23| 53| 667 | 3767 17,7

* Percentages of decisions involving measures
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unlawfully or neglected a duty. The Ombudsman can
also express an opinion as to what procedure would

have been lawful, or draw the attention of the subject

of oversight o the requirements of good administrative
practice or fo aspects that promote the implementa-
tion of fundamental and human rights. An opinion ex-
pressed can have the character of a rebuke or be in-

tended for future guidance.

In addition, the Ombudsman can recommend the recti-
fication of an error that has been made or that a short-
coming be redressed or draw the attention of the Gov-
ernment or other body responsible for legislative draft-
ing fo deficiencies that have been observed in legal

provisions or regulations. An authority can sometimes
rectify an error on its own initiative as soon as the Om-

budsman has intervened with a request for a report.

Atotal of 667 decisions led to measures in 2008.This
represented about 18% of all 3,767 decisions relating
to complaints and own-initiative investigations. It was
found in 15% of cases that no erroneous action had
taken place, there was no reason to suspect it in 42%
of cases and complaints were not investigated in 26%
of cases. In these cases, the matter in question was ei-
ther not within the Ombudsman’s remit or still pending
before another competent authority. The number of
cases in which decisions involved measures being fak-
en represented 24% of the total number investigated.

No prosecutions were ordered. 32 reprimands were is-
sued and 559 opinions expressed. Rectifications were
made in 53 cases that were being investigated. The de-
cisions cafegorised as proposals fotalled 23, although

expressions of opinion relating fo development of ad-

ministration and which can be regarded as constitut-
ing proposals were included in other decisions as well.
One decision can involve several measures.

26 INSPECTIONS

Inspection visits were made to 71 places during the
year under review (69 the previous year).Annex 5
contains a list of all inspection visits. The visits are
described in more detail in the sections dealing with
various categories of cases.

Unannounced visits to prisons were a new feature.
These were made to four different prisons either under
the leadership of a Deputy-Ombudsman or by legal
advisers from the Office. The subject of an inspection
visit is not always the entire institution, but instead,
e.g.. the secure wing of a prison.

Persons confined in closed institutions and conscripts
are always given the opportunity for a confidential con-
versation with the Ombudsman or her representative
during an inspection visit. Other places where inspec-
tion visits take place include reform schools, institutions
for the mentally handicapped as well as social welfare
and health care institutions. Shortcomings are often
observed in the course of inspections and are subse-
quently investigated on the Ombudsman’s own initio-
tive. Inspections also fulfil a preventive function.

27 ANNIVERSARY SEMINAR

A seminar on the theme of promoting equality in official
actions was arranged in the Pikkuparlamentti building
on 11.2.2008 to mark the 88™M anniversary of the Of-
fice. Representatives of NGOs, authorities as well as oth-
er experts on equality issues had been invited to dis-
cuss challenges encountered in promoting equality.

The Ombudsman reminded the participants in her
opening address that equal treatment for people is
one of the cornerstones of our legal system and that
one of the key objectives of the Ombudsman institu-
tion is to ensure equality for people in official actions.
She drew attention fo the fact that equality does not,
however, always mean that people receive the same
freatment. Formal equality must sometimes be deviat-
ed from to safeguard real equality.

The theme on which the Ministry of Justice’s head of
legislative affairs Sami Manninen spoke was the Con-
stitution and equal treatment. He said that while the
idea of equal freatment is clear and simple, defining
what constitutes it is one of the most difficult legal
questions. What is largely at issue in equality is pro-
hibiting arbitrary distinctions. This means that treating
people differently must be justifiable according fo ob-
jective criteria and for acceptable reasons.
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The Finnish Ombudsman for Minorities Johanna Suurpdd (left) and the Swedish Ombudsman against Ethnic

Discrimination Kafri Linna — who was later elected fo head the country’s new Office of the Ombudsman against
Discrimination — gave presentations at an equality seminar arranged by Ombudsman Riitfa-Leena Paunio (right)
in February.

The Swedish Ombudsman against Ethnic Discrimina-
tion Katri Linna — who was later elected to head the
country’s new Office of the Ombudsman against Dis-
crimination — outlined the experience of multicultural
Sweden. She said that coexistence of religions and
their visibility in everyday life are a challenge for many
Swedes. In her assessment, what is essential in work
fo combat discrimination is to highlight the structural
and often hidden causes of discrimination. It is also
important to support groups that have been subjected
fo discrimination.

The Finnish Ombudsman for Minorities Johanna Suur-
pdd examined the objectives of promoting equality in
a Finland that is becoming increasingly multicultural.
She also outlined the tasks of the Ombudsman for Mi-
norities in Finland and the contents of the Equality Act.

Seven different NGOs had been asked fo contribute
speeches on the challenges of promoting equality in
Finland. These were the Finnish League for Human
Rights, Kynnys ry (which promotes the rights of the
handicapped), the Finnish Mental Health Association,
the Advisory Board on Romani Affairs, Seta ry (sexual
equality), the Federation of Russian-speaking Associa-
tions in Finland (FARO) and the Central Union for the
Welfare of the Aged.

Secretary-General Kristiina Kouros of the Finnish League
for Human Rights expressed her thoughts about the in-
ternal hierarchy within which different minorities exist
in Finnish society. She asked who is entitled to speak
in the name of a particular minority, given that highly
divergent views can be found within minorities. Execu-
tive Director Kalle Konkkélé drew attention to unimped-
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ed mobility of the handicapped, for example when frav-
elling by rail. In his view, the weak employment situa-
tion for handicapped people is problematic from the
perspective of equal treatment.

The Finnish Mental Health Association’s Development
Director Liisa Saaristo discussed the weak signals that
could reveal unvoiced distress or inequality in society.
Among the examples that she outlined were the grow-
ing prevalence of depression and the mental health
problems that are stemming from the lack of commu-
nity spirit in the classless upper level of secondary
schools. Deputy-Chair Véind Lindberg of the Advisory
Board on Romani Affairs reminded the seminar partic-
ipants that equality plans on the municipal level are
not being made sufficiently well.

Chair Juha Jokela of Seta described how legal and
health-related perceptions have changed. He pointed
out that it was only as late as 1981 that homosexuality
was deleted from the list of illness classifications. What
was then seen as an illness is now recognised as a
fundamental right. He also dealt in his speech with
homophobia and the equality challenges associated
with care of aged members of sexual minorities.

Executive Director Anna Leskinen of the Federation of
Russian-speaking Associations in Finland (FARO) noted
that over 40,000 Russian-speaking immigrants are
currently resident in Finland. In her assessment, Rus-
sians have only a poor familiarity with Finnish equality
legislation. She considered it important that respect
for the rights of Russians be monitored and shorfcom-
ings intervened in. Executive Director Pirkko Karjalainen
of the Central Union for the Welfare of the Aged exam-
ined in her presentation whether elderly people are
being given equitable treatment in Finland and out-
lined problems associated with both official actions
and legislation.

COOPERATION IN FINLAND
AND INTERNATIONALLY

28

Events in Finland

Speaker of the Eduskunta Sauli Niinisté visited the Offi-
ce on 29.1.2008. Other visitors included Chancellor of
Justice Jaakko Jonkka and Deputy Chancellor of Justice
Mikko Puumalainen as well as representatives of the

Border and Coast Guard School, the Finnish League

for Human Rights, the Helsinki Court of Appeal and the
Ministry of Education.

The main events attended by the Ombudsman and the
Deputy-Ombudsman were the following:

Ombudsman Paunio gave a presentation af the Kuopio
Mental Health Days on 30.9.2008 on the theme Is the
legal security of citizens being realised in the Insuran-
ce Court and/or decisions by the Social Insurance In-
stitution and spoke at the 10™-anniversary seminar of
the National Advisory Board on Health Care Ethics on
8.10.2008, when her theme was The weak and silent
in health care — is human dignity respected, and what
about justice?

Deputy-Ombudsman Jédskel@inen was present as an

expert at a fundamental and human rights forum ar-

ranged jointly by the Finnish League for Human Rights
and the Eduskunta’s human rights group on 2.4.2008.
Among the themes at that event were the problems of
implementing fundamental and human rights globally
and in Finland. He also gave a presentation about the

Ombudsman institution fo parliamentarians from de-
veloping countries at a seminar arranged by the Edus-
kunta and the World Bank on 12.11.2008.

Speaking at a consultative seminar for the command
echelons of the Defence Forces on 18.9.2008, Deputy-
Ombudsman Lindstedt presented a review of the rights
and freatment of conscripts. He also gave a presenta-
tion at a seminar marking 10 years of law feaching at
the University of Joensuu on 14.11.2008, when his
theme was Profection of privacy from the perspective
of oversight of legality.
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The Estonian Chancellor of Justice Indrek Teder (left) and Deputy Chancellor of Justice Madis Ernits visited the
Office of the Parliamentary Ombudsman in May.

Several legal advisers from the Office likewise gave
presentations and lectures at events arranged by NGOs

and authorities. In addition, the Ombudsman, the De-

puty-Ombudsmen and other Office personnel atten-
ded dozens of events and meetings in Finland.

International contacts

The Estonian Chancellor of Justice Allar Joks visited the
Office at the end of his term on 20.2.2008. His suc-
cessor Indrek Teder and the Deputy Chancellor of Jus-
tice Madis Ernits toured the Office and the Eduskunta

on 8.5.2008.

The European Committee for the Prevention of Torture
and Inhuman or Degrading Treatment or Punishment
(CPT) visited the Office on 21.4.2008.

In collaboration with his Nordic counterparts, the Dan-
ish Ombudsman arranged a collaborative project for
Ombudsmen from Central America. Representatives of
the Ombudsman institutions in Costa Rica, El Salvador,
Guatemala, Honduras, Nicaragua and Panama visited
the Office together with their Danish group leader Jens
Olsen on 24-25.11.2008.

The Office also received delegations from Afghanistan,
Lithuania, Spain, Singapore, Cuba, Vietnam, Turkey,
South Korea, Hungary and Syria.

Ombudsman Paunio is a member of the board of the
Infernational Ombudsman Institute (101). She attended
a meeting of the board in Hong Kong on 4-9.11.2008
and took part in its subsequent visit fo Beijing as

guests of the Chinese Audit Ministry. She also attended
a meeting of the board’s European directors in London
on 24-26.4.2008, the 90™-anniversary celebrations
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Representatives of the Ombudsman institutions in Costa Rica, El Salvador, Guatemala, Honduras, Nicaragua and
Panama acquainted themselves with the work of the Finnish Ombudsman in November.

of the Office of the Chancellor of Justice in Tallinn, Es-
tonia on 7.3.2008 and the 20™-anniversary celebra-
tion of the Polish Human Rights Ombudsman in War-
saw on 15-16.5.2008.

A meeting of the Nordic Ombudsmen in Oslo on 15—
16.9.2008 was attended by the Ombudsman and
both of the Deputy-Ombudsmen. Deputy-Ombudsman
Jddskeldinen participated in an international OPCAT
seminar in Paris on 17-18.1.2008 and Deputy-Om-
budsman Lindstedt attended a conference arranged
by the Ukrainian Human Rights Ombudsman in Kyiv
on 12-15.4.2008.

Legal advisers from the Office also attended inferna-
tional meetings on themes belonging to their respec-
tive sectors of work.

29 SERVICE FUNCTIONS
Services to clients

We have fried fo make it as easy as possible to turn o
the Ombudsman. A brochure intended for complain-
ants is available in Finnish, Swedish, Sami, English, Ger-
man, French, Estonian and Russian as well as on the
Internet also in Finnish and Swedish sign language. A
complaint can be sent by post, fax or by filling in the
electronic complaint form on our web site. The Office
provides members of the public with services by phone,
on its own premises or by e-mail.

Two lawyers at the Office of the Ombudsman are tas-
ked with advising members of the public on how fo
make a complaint. They dealt with some 2,600 tele-



phone calls last year and about 150 persons visited
the office in person.

The Registry at the Office receives complaints and re-
plies to enquiries about them, in addition to responding
to requests for documents. Last year, the Registry re-
ceived about 3,000 telephone calls.There were around
400 personal visits by clients and 300 requests for
documents. The records clerk mainly provides resear-
chers with services.

Communications

The media are informed of those decisions by the Om-

budsman that are deemed fo be of special general in-
terest. About 30 bulletins outlining decisions made by
the Ombudsman or a Deputy-Ombudsman were issued
in 2008. In addition, decisions of considerable legal

significance are posted on the Internet. About 240 of
them were posted during the year. Publications, such
as annual reports and brochures, are likewise posted
on our web site.The Ombudsman’s web pages in Eng-
lish are af the address: www.ombudsman.fi/english, in
Finnish at: www.oikeusasiamies.fi and in Swedish at:
www.ombudsman.fi At the Office, information needs
are the responsibility of the Registry and the referen-
daries (legal advisers) in addition to an Information

Officer.

THE OFHCE
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The Office of the Ombudsman is in the Eduskunta
Pikkuparlamentti annex building af the street address
Arkadiankatu 3.

The regular staff fotalled 54 at the end of 2008. They
were, in addition to the Ombudsman and the Deputy-
Ombudsmen, the Secretary General, five legal advisers

and twenty-four legal officers, two lawyers with adviso-

ry functions as well as an information officer and an
online information officer, two investigating officers,
four nofaries, a records clerk, two filing clerks and eight
office secrefaries.
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Preparations for the new Eduskunta remuneration sys-
tem were made during the year by, inter alia, drafting
difficulty and performance appraisals.

Joint fraining events for Office staff were arranged on

the themes of human rights, the values observed in of-
ficial actions, publicity of proceedings in both general
and administrative courts, the objectives of the Office’s
work and the criteria used in monitoring it as well as

the division of labour there.

The staff of the Office made a study frip to the Estonian
parliament, the Finnish Embassy and the Office of the
Chancellor of Justice in Tallinn on 27.5.2008. In addi-
tion, some members of staff made a study trip to the
European Court of Human Rights, the Council of Eu-
rope’s Commissioner for Human Rights and the Office
of the European Ombudsman in Strasbourg on 26—
28.10.2008. Some members of staff also went on a
study trip to two courts of the European Communities,
i.e.the Court of First Instance and the Civil Service Tri-
bunal in Luxembourg on 24-26.11.2008.

In accordance with its rules of procedure, the Office
has a management group comprising, in addition to
the Ombudsman, the Deputy-Ombudsmen and the

Secrefary-General, three representatives of the person-
nel and the Information Officer as secretary. Discussed
at meetings of the management group are matters re-
lating to personnel policy and the development of the
Office.The Management Group met 15 times in 2008.
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3. Special fasks of the Ombudsman

The aim in this section is to create a general picture of
events relating fo Finland in the sector of fundamental
and human rights on the legislative and international
level last year. After that, we present a sample of the
decisions with a bearing on implementation of these
rights that the Ombudsman issued last year.

s1 - FUNDAMENTAL
AND HUMAN RIGHTS

The fundamental rights that were confirmed in the
constitutional revision of 1995 and enshrined in the
then Constitution Act, were included with unchanged
factual contents in the new Constitution that enfered
info force on 1.3.2000.The international human rights
obligations that are binding on Finland have remained
largely the same since then. Especially in interpreting
and applying human rights, the case law of human
rights oversight bodies, in which the more detailed
contents of these rights are explicated and over time
partly altered, must be taken info account.

The central points of departure in Finnish human rights
policy are the universality and indivisibility of these

rights, the principle of non-discrimination and open-
ness. Implementation of human rights in Finland and
Finland’s international human rights policy are linked
to each other.The areas of emphasis in human rights
policy are protection of women, children, minorities

and indigenous peoples as well as the rights of per-
sons with a handicap.

The principles underlying Finnish human rights policy
and its objectives are set forth in the reports on this
policy that the Ministry for Foreign Affairs makes to

the Eduskunta.The most recent of these reports so far
was submitted in early 2004 (VNS 2/2004 vp). Both

Finland’s international involvement in human rights
and implementation of the most central of these rights
in our own country are outlined in the report.

Drafting of a new report on human rights policy began
in December 2007.As requested by the Eduskunta, the
endeavour in it is to deal more comprehensively with
implementation of fundamental and human rights in
Finland. On 25.1.2008 the Ombudsman attended a
formal hearing associafed with drafting of the report,
which is due to be submitted to the Eduskunta in 2009.
A national plan of action to safeguard fundamental
and human rights will be drafted on its basis.

DEVELOPMENTS
IN THE SECTOR OF
HUMAN RIGHTS

The Optional Protocol to the International Covenant on

Economic, Social and Cultural Rights, which infroduces
a mechanism of individual complaints, was adopted

by the UN General Assembly in autumn 2008. Accord-
ing fo information received by the Ministry for Foreign
Affairs, the infention is to ratify the Protocol in Finland
as quickly as possible.

3.1.1

Finland’s combined 17, 18™ and 19™ periodic reports
to the UN on implementation of the Infernational Con-
vention on the Abolition of all Kinds of Racial Discrimi-
nation was submitted in August 2007.The Racial Dis-
crimination Committee set up under the Convention

will deliberate the Finnish report in March 2009. In as-
sociation with draffing of the report, the Ombudsman
made a submission fo the Ministry for Foreign Affairs
and also supplied an English version of the submission
to the racial Discrimination Committee.



In December 2008 Finland submitted her fourth report
to the UN Committee on the Rights of the Child on im-
plementation of the UN Convention on the Rights of

the Child and its Optional Protocol on the involvement
of children in armed confict. A report on implementa-
tion of the European Social Charter was submitted fo

the Council of Europe in December.

On 30.3.2007 Finland signed the UN Convention on

the Rights of Persons with Disabilities and its Optional

Protocol, which contains a mechanism for individual
complaints. Within the European Union, work continued
during the year under review fo have the Convention

ratified as expeditiously as possible. The objective of
the Convention is fo strengthen the opportunities of

persons with disabilities to exercise all existing human
and fundamental rights to the full and on a basis of

equality with others. In addition, it obliges the signato-
ry parties fo institute a national monitoring and coordi-
nation system to facilitate implementation of the Con-

vention.

In November 2008 Finland signed a profocol on genet-
ic tests to the 2008 Council of Europe Convention for
the Protection of Human Rights and dignity of the hu-
man being with regard to the application of biology

and medicine.

A working group appointed by the Ministry for Foreign
Affairs, and which includes also a representative of the
Office of the Ombudsman, continued studying the pre-
requisites for ratification of the Optional Protocol fo the
UN Convention against Torture and Other Cruel, Inhu-
man or Degrading Treatment or Punishment (OPCAT).
It has been proposed in conjunction with deliberation
of the matter that the Ombudsman be designated to
head the national monitoring system that the Optional
Protocol requires. The working party heard the views of
the Ombudsman on 1.10.2008. Its deadline was ex-
tended until 31.10.2009.
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POSITIONS ADOPTED
BY HUMAN RIGHTS
OVERSIGHT BODIES

In January 2009 the European Committee for the Pre-
vention of Torture and Inhuman or Degrading Treatment
or Punishment (CPT) gave the Finnish Government a
report on its inspection visit fo Finland on 20-30.4.2008.
The sites inspected by the Committee during the visit
were seven police stations, detention centres for intoxi-
cated persons, a detention unit for foreigners, three pris-
ons and two psychiatric hospitals. No instances of al-
legations of poor freatment of persons who had lost
their freedom came to the Committee’s knowledge in
these facilities. The members of the Committee also
met the Ombudsman.

3.1.2

Afocus of criticism by the Committee with respect to
the police during the year under review was especial-
ly that it is still general practice o keep remand prison-
ers in police prisons, where they lack the opportunity
for any kind of recreational activity for even as long as
months.The Committee did not find the situation ac-
ceptable in light of the fact that no substantial prog-
ress had been made in the matter since inspections
began over 16 years ago.

The Committee’s final report contains numerous rec-

ommendations, critical comments and requests for ad-

ditional reports.The Committee draws attention also fo,
infer alia, the legal security of persons apprehended
and detained by the police, their right fo use and freely
choose someone to represent them as well as to the
conditions of detention in police stations. In the opinion
of the Committee, an authority must ensure that those
who have lost their freedom are informed of their rights
immediately when they have been brought to a police
station. Care must additionally be taken to ensure that
detained persons really understand their rights.

The hope is expressed that Finland will give serious
consideration fo opening a second detention centre
for foreigners in addition fo the Metsdld one.

In the view of the Committee, measures should be taken
in all Finnish prisons to ensure that all prisoners have

35



36

PARLIAMENTARY OMBUDSMAN
SPECIAL TASKS OF THE OMBUDSMAN

The European Committee for the Prevention of Torfure and Inhuman or Degrading Treatment or Punishment (CPT)
studied the Ombudsman's observations during their visit fo Finland in April.

the opportunity to use the WC facilities at all times.The
necessary sufficiency of staff also at night should be

ensured either by establishing new posts or by reas-

signing prison staff.

The Committee believes that there should be more sub-
stantial inputs than at present into preventing violence
between prisoners.Those who are segregated at their
own request must be given the opportunity to partici-
pate in activities, training, sport and daily outdoor exer-
cise. Prisoners’ individual needs should be assessed
at regular intervals, and when necessary also the pris-
oner’s transfer to another institution should be con-
sidered.

A further recommendation of the Committee is that
health care services for prisoners be improved and
developed. The Finnish Government will give its re-
sponse to the report in six months’ time.

The United Nations Committee on the Elimination of
Discrimination against Women (CEDAW) examined
Finland’s fifth and sixth periodic report (for 2003 and
2007) in July 2008. It praised Finland for, infer alia,
having drafted a plan of action fo counter trafficking in
women and girls.The plan includes the opportunity to
grant residence permits to victims of human trafficking.
Measures on the part of Finland that the Committee
called for include actions to make sexual harassment
a punishable offence and the inclusion in the next pe-
riodic report of complete statistical data on prostitution.
It also requested an appraisal of the implementation
to date of legislation and urged constant monitoring of
the impacts of legislation and policy from the perspec-
tive of immigrant women. Also called for were effective
measures to eliminate discrimination against Roma
and handicapped women.



Complaints against Finland
at the European Court of Human
Rights in 2008

As in earlier years, the number of complaints made to
the European Court of Human Rights in 2008 remained
fairly high. 276 cases were filed against Finland (269
the previous year). At the end of the year, 286 cases
concerning Finland were pending at the European
Court of Human Rights, representing a substantial fall
in the number compared with the previous year (481).

The overwhelming majority of complaints to the Court
were declared inadmissible. This is done through a so-
called Committee decision (three judges). No informa-
tion on a complaint of this kind is supplied to the re-
spondent government; instead, only the complainant

is notified by letter.Thus the matter does not require

measures with respect fo the government. The number
of complaints in this category concerning Finland was
exceptionally large in 2008, which explains the sharp
drop in the number of pending complaints. All of 461

(253) complaints were declared inadmissible or re-

moved from the list of cases, 448 (241) by Committee
decision and 13 (10) by Chamber decision.

In Chamber composition (seven judges) the Court de-
cides whether a complaint meets the criteria for ad-
missibility. A decision can also confirm a friendly seftle-
ment, whereby the complaint is struck off the Court’s

list. Final judgments are always given in Chamber com-

position or by the Grand Chamber (17 judges).In a
judgment, the Court resolves a case involving an al-
leged violation of human rights or confirms a friendly
seftlement.

A tofal of 22 of the complaints concerning Finland
were decided in Chamber composition, fewer than the
previous year (36). Nine final judgments concerning

Finland were issued (8); in all but one of them, a viola-

tion of a human right safeguarded by the Convention

was established. Three complaints (3) were ruled inad-

missible affer the communication sfage. Handling of a
complaint was concluded as a result of a friendly set-
tlement in 8 (6) cases and in 2 (1) cases because the
situation had been rectified (foreign nationals whose
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deportation from the country had been ordered were
granted asylum while their complaints were pending
before the Court).

In the cases that ended in a friendly settlement, one
complaint had been withdrawn when the Finnish State
had offered to pay the complainant restitution and
compensation for the cost of court proceedings. Three
complaints related to the length of time civil proceed-
ings had taken, four to the duration of a criminal trial
and one, in a criminal frial, fo a decision fo screen
made by a Court of Appeal.

The fotal paid by the Stafe as compensation with court
costs in these cases was just over €85,000 (less than
€59,000 the previous year). In addifion, in its judgments
in which it established that a violation of human rights

had taken place, the Court ordered the Finnish Govern-

ment to pay restitution and compensation totalling
over €80,000 to the complainants.

Fair frial

The Ahtinen judgment (23.9.2008) was the only deci-
sion of the Court conceming Finland last year in which
a violation of a human right safeguarded by the Con-
vention was not established. The Court took the view
that Article 6 of the Convention concerning a fair trial
was not applicable to a case in which a Cathedral
Chapter had decided on the transfer of a pastor of the
Evangelical-Lutheran Church fo another parish.

Two judgments that revealed violations of rights con-
cerned the unacceptable length of time that legal pro-
ceedings had taken (most of the complaints concern-
ing the duration of proceedings have ended, as noted
above, in friendly seftlements). In the Rafael Ahlskog
judgment (13.11.2008) civil proceedings in an in case
of demand for payment had faken nearly 7 years and
in the Eloranfa judgment (9.12.2008) criminal pro-
ceedings against the complainant had been in prog-
ress for over 6 years.

Two cases related to an administrative court having
failed fo arrange, as demanded by an inferested party,
an oral hearing in a case concerning a tax increase. In

37



38

PARLIAMENTARY OMBUDSMAN
SPECIAL TASKS OF THE OMBUDSMAN

the Kallio and Lehfinen judgments (both 22.7.2008),
the administrative courts had ruled it unnecessary to
arrange an oral hearing considering the written mate-
rial available to them.The European Court of Human
Rights took the view that, differently to what had been
the situation in the judgment arrived at by the Grand
Chamber in the Jussila case in 2006, in the case af
hand, the facts of events themselves and the credibili-
ty of the witness accounts were so much in dispute
that the complainants’ legal security would have re-
quired the arrangement of an oral hearing (see also
the Ombudsman’s reports for 2006 p. 36 and 2007
p. 224 (in Finnish) as well as Supreme Administrative
Court judgment, KHO 2007:67-68).

Failure to implement a fair trial was at issue also in the
S. H.judgment (29.7.2008). A violation of Arficle 6 of
the Convention had occurred in that, while adjudicat-
ing an accident pension case, the insurance court had
not informed the complainant of two doctor’s submis-
sions that an insurance company had forwarded fo it
and enabled the complainant to comment on them
before the case was resolved.

Protection of privacy

A violation of the Convention’s Article 8, which protects,
infer alia, privacy, was established in two cases. In the
ljudgment (17.7.2008), a right had been violated
when a register of patient records had been inade-
quately protected in a hospital. The complainant had
been working in the same hospital as she was being
treated in for an illness. With the system in use at the
fime of the event, it was possible for also others than
those in charge of the complainant’s freatment o ac-
cess her medical records, and the information that she
was HIV-positive was disclosed fo others.The Court
found that the way the register was used in the hospi-
tal did not comply with the regulations of the Personal
Data File Act in force at the time and that this fact had
not been accorded sufficiently great significance in
the national courts.

The matter at issue in the K.U. judgment (2.12.2008)
concerned failure to meet the so-called positive obli-
gations based on Article 8 of the Convention when a

notice with sexual overtones about a 12-year-old boy
was posted on an Infernet dating site, it was not possi-
ble under the legislation in force at the time to ascer-
tain the identity of the person who had done so. - This
legislative shortcoming was put right as and from
1.1.2004, when the Act on the Exercise of Freedom
of Expression in Mass Media entered into force.

Violation of freedom of expression

A violation of the freedom of expression guaranteed in
Article 10 of the Convention featured in the Juppala
judgment (2.12.2008).The complainant had fold a
doctor of her suspicion that her grandchild had been
physically abused by a parent. Despite the complain-
ant’s withholding permission to do so, the doctor had
informed the child welfare authorities of the suspicion.
Criminal proceedings were brought against the com-
plainant, and a court of appeal found that the com-
plainant had committed slander. No punishment was
imposed on the complainant, but she was ordered to
pay the child’s parent about 500 damages and pay
the costs of the legal proceedings.

The Court fook the view that there had been an infer-
ference with the complainant’s freedom of expression
and that this interference pursued a legitimate aim,
namely to safeguard the reputation or the rights of
others. However, it had not been shown that there were
sufficient grounds for the interference nor a pressing
social need fo limit freedom of expression. The ques-
fion was how fo strike a balance in a situation in which
a parent has been groundlessly subjected fo suspicion
of physically abusing her child and nevertheless a
child at risk of significant harm has to be profected.

In the opinion of the Court, the complainant had acted
appropriately in wondering whether a bruise on the

child had been deliberately caused. The seriousness
of child abuse as a problem in society requires that

persons who act sincerely in the interests of the child

must not be influenced by fear of prosecution or a civil
suit when they are considering informing health care

personnel or the social welfare authorities of their sus-
picions.



New communicated complaints

The judgments issued by the Court in Chamber com-
position during the year were weighted heavily fowards
communicating new complaints to the Government for
its reply. The Finnish Government was asked for a reply
arising from a record of 69 new complaints. The num-
ber is considerably large in the light of the fact that in
about 10 years the total number of complaints com-
municated to the Finnish Government has been 238.
The new complaints communicated during the year
represent nearly 29% of this tofal. The number is also
large when compared with some states with markedly
greater populations: more complaints were communi-
cated to Finland than to, for example, the UK (48), Italy
(63) or Austria (68).

Thus numerous judgments and decisions by the Court
concerning Finland can be anticipated in the next few
years. With respect fo the past ten years, it can be not-
ed that around 30% of the complaints communicated
to the Finnish Government have led fo judgments in
which the Court has found violations of rights. In all,
99 judgments concerning Finland have been issued in
the past fen years and at in 71 of them least one vio-
lation of a right has been established.

As was the case in earlier years, the issues in most of
the new complaints communicated to the Government
for reply were the length of time taken by court pro-
ceedings and implementation of the right of a party to
the case fo receive information. No fewer than 8 cases
concerned alleged violations of journalists’ freedom

of expression in situations where sentences had been
imposed on them for violations of privacy in news re-
ports published in press articles and television broad-
casts. One of them was associated with the Supreme
Court’s precedent decision KKO:2005:82. Newspaper
and magazine articles had reported that A, who had

been a key campaign adviser to a candidate in the

presidential election, had had an extramarital affair
with a certain TV journalist’s former spouse. The article
was judged to have violated A's privacy.

Freedom of expression was likewise the issue in a case

concerning news reporting relating fo a former Nation-
al Conciliator. In this case, the Court asked the Govern-
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ment for, in addition, a reply fo a claim relating fo a
principle of legality under criminal law (legal analogy
to the detriment of the accused).

Several communicated complaints (6 cases) con-
cerned the time limit contained in the transitional pro-
visions of legislation implementing the Paternity Act.

The communicated cases involved also such matters
as failure fo arrange oral hearings in a court of appeal
and the insurance court, a decision fo screen by a
court of appeal, the reasons presented in support of
decisions by the insurance court as well as failure fo
supply an inferested party with copies of material sent
to the insurance court. The question in one case was
whether the complainant, whose felecommunications
had been secretly listened to, had resorted to all na-
tional legal remedies when her spouse made a com-
plaint in the matter to the Ombudsman (21.10.2003,
case no.200/4/01) without, however, resorting to other
means of legal protection, such as applying to a court
for criminal or civil law suits.

s2 OBSERVATIONS
BY THE OMBUDSMAN

FUNDAMENTAL AND
HUMAN RIGHTS IN
OVERSIGHT OF LEGALITY

3.2]

The observations that the Ombudsman made with re-
spect fo implementation of fundamental and human

rights in the course of her oversight of legality are out-
lined in the following. The observations were made dur-

ing investigations arising from complaints on which
decisions were issued during the year or were con-
ducted on the Ombudsman’s own initiative as well as
on information that came to light during inspection
visits. The presentation is not infended to reflect the
Ombudsman’s overall view of the sfafe of fundamental
and human rights in Finland.The cases that were re-
solved do not, for example, convey information about
the times taken by the Social Security Appeal Board to
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deal with cases, although delays in its processing of
matters are a considerable problem from the perspec-
tive of implementation of fundamental and human
rights. In general, only a limited sample of data refiect-
ing the effectiveness of administration is revealed
through complaints.

Several cases relating fo profecting personal integrity
came up during the year. Problems were observed in
the activities of the police, prisons, health care units
and district courts. A variety of shortcomings were in
evidence in the production of adequate social welfare
and health services. The long time faken to process
matters was a general problem in several sectors of
administration. Legal remedies against passivity on
the part of authorities and delays in processing pro-
cedures are under development and currently in the
law-drafting stage, but no legislation on these matters
was promulgated during the year under review.

Situations also came to light in which legislation does
not provide for an adequate right of appeal, for exam-
ple with respect to the Trade Register Act and adoption
counselling services. In general, the right that is en-
shrined in Section 21 of the Constitution to have a
case dealt with appropriately and without undue delay
and the right to effective legal remedies were imple-
menfed. However, problems with decisions that were
not eligible fo appeal against were observed in several
sectors of administration.

Numerous problems relating to hearing interested par-

ties and appropriately presenting the reasons for deci-
sions were manifest in various branches of adminis-
tration. In several cases, the reasons presented for an
official decision had been excessively general in na-
ture in that no position was adopted on the concrete
facts involved in an individual case. There were also
shortcomings in the way that the legal norm behind
decisions was specified.

Several complaints against authorities relating to pub-
licity of recorded material and obtaining information
were resolved. A common problem that arose in com-
plaints and decisions on them was the length of time
taken to deal with a request for information. The law re-
quires that a matter concerning a request for informa-

tion be dealt with without delay and information on an
official document must be provided as soon as possi-
ble.The line that the Ombudsman has followed in her
decisions is that taking the maximum time allowed for
in the legislation is acceptable only in cases that are
open to interpretation and difficult.

Another fairly common subject of criticism in com-
plaints concerning the Act on the Openness of Govern-
ment Activities is that of issuing a decision that makes
it possible for an appeal to be made.Then the party
requesting information is not informed of a refusal to
supply the information. In the worst case, the party who
has requested the information has no other resort than
to make a complaint, because there is no decision
against which an appeal can be lodged in the ways
provided for in the law.

A special theme in the Ombudsman’s oversight of le-
gality was implementation of the principle of publicity
in official actions.The theme was taken up on inspec-
tion visits. Provision of information to clients was ex-
amined by, infer alia, scrutinising authorities” internal
guidelines on publicity and confidentiality. Examples
of questions discussed on inspection visits were the
number of requests that clients had made for infor-
mation, how handling of requests was organised and
problems encountered in relation fo requests. With re-
spect to provision of information by authorities, the
items examined included publications, forms and on-
line information.

Noteworthy among the problems that came to light
during inspections were situations in which a fee may
not be charged for providing a document nor VAT add-
ed to the copying fee. An observation made in one ad-
ministrative court was that the legislation on publicity
of proceedings in these courts had not increased pub-
licity, as it was intended fo do, but that instead secrecy
of information with a bearing on court proceedings
had increased.

There were still shortcomings with regard fo implemen-
tation of the authorities” obligation fo provide advice.
The authorities did not reply in time and precisely

enough to various enquiries. The Internet and e-mail
are imposing their own special demands, which it had



not always been possible to meet, with respect to the
obligation on authorities in their operating environ-
ment fo provide clients with advice and service. Sever-
al cases where, for example, an e-mail message had
not been replied fo came fo light.

SECTION 6
EQUALITY

3.2.2

Equal freatment of people is one of the cornerstones

of the Finnish legal system.This is enshrined in Sec-
tion 6 of the Constitution. However, unequal freatment
of people may be justified for an acceptable social

reason. In the final analysis, it is up to the legislator to
evaluate the generally acceptable grounds that in each
individual case justify assigning a different status to in-
dividuals or a group of people.The duty of the public

authorities to promote factual equality in society was
stressed when the fundamental rights sections of the
Constitution were revised. Equality aspects are often

invoked in complaints received by the Ombudsman.

The following decisions concerning equality are espe-
cially noteworthy. Because they are in an intoxicated
stafe, patients must not be assigned a different status
relative fo other patients when decisions are being
made concerning the way their stafe of health is moni-
tored at a health centre. An individual treatment deci-
sion must be based on the need for freatment that
the patient’s state of health requires and is medically
called for (1147/2/04*). A city had made a contract
with a private service producer to take care of recep-
tion services at a health centre. The contract stipulat-
ed that the maximum time that a client would have
to wait for a non-urgent appointment at the health
centre would be two weeks.The corresponding waiting
time at the other two health centres in the city was
from two tfo six weeks. Thus, where access to services

was concerned, the residents of these two responsibil-

ity areas were in a disadvantaged position relative fo
those in the areas served by the health centre men-
tioned above, and the city had not presented an ac-
ceptable reason for this discrimination (3908/4/06).

A selection decision in which a vice dean of a univer-
sity had admitted nine students who had enrolled in a
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way that breached the relevant guidelines was found
to have failed to meet the requirement of equal treat-
ment of students (2650/4/07). From the perspective
of the equality of road-users, it is problematic in traffic
control if suspects are treated unequally in that, owing
fo a police officer’s defective language skills, those who
wish to speak Swedish have to wait for an interpreter
to arrive or must make a separate trip to the police sta-
tion fo be able to use their mother tongue (2710/4/06).

A vehicle inspector had been fined for seriously endan-
gering traffic safety, arising from which his employer
had been informed by the Finnish Vehicle Administra-
tion AKE that for three years he would be unsuitable to
work as a vehicle inspector. The consequence caused
for the inspector was unfair and contrary to the princi-
ple of equality when compared with other occupation-
al groups (589/4/06). For example, a police officer
can only be suspended from duty for a maximum of
six months.

It is problematic from the perspective of the equal
treatment of persons placed in detention under the
provisions of the Aliens Act that the right to possess a
mobile phone varies from one place of detention to
another. Consideration of restriction of the use of a
mobile phone should be done on the basis of the rea-
son for each individual’s loss of freedom and not de-
pend on whether the foreigner is kept in a police facil-
ity or a detention unit specially reserved for this pur-
pose (967/4/07).

Prohibition on discrimination

The prohibition on discrimination in Section 6.2 of the
Constitution complements the equality provisions. It
requires that no one “shall, without an acceptable rea-
son, be treated differently from other persons ..." An ac-
ceptable reason as required by the Constitution exists
for the ban on blood donations by men who have sex
with other men. However, the blood transfusion serv-
ice’s guidelines under which blood donations by homo-
sexual men were restricted had not been an acceptable
reason for discrimination. Sexual behaviour can be a
ground for determining suitability as a blood donor, but
sexual orientation as such can not be (152/4/06*).
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A child’s right to equal treatment

The equality provisions of the Constitution make spe-
cial mention of children’s right to equal freatment and
require that they be allowed to influence matters per-
taining fo themselves to a degree corresponding to
their level of development. Children, a group with little
power and whose position is weaker than that of the
adult population, need special protection and care.
Indeed, the provision offers a ground for also positive
unequal treatment of a child in order that the child’s
equal status relative to the adult population can be
safeguarded. A decision by Save the Children Finland
not fo give adoption counselling to couples seeking
to adopt a child within Finland if one of them suffered
multiple physical disabilities was deemed to have been
based in its essential aspects on factors that are of rel-
evance fo assessing the child’s interest.The decision
had been made within the parameters of the discre-
tionary power of the adoption counselling provider
(1715/4/06).

SECTION 7

THE RIGHT TO LIFE,
PERSONAL LIBERTY
AND INTEGRITY

3.23

A central task of the State is fo safeguard the inviolabil-

ity of human dignity in society. This is the starting point
for all fundamental and human rights.The prohibition
on freatment violating human dignity applies to both
physical and psychological freatment. It is infended to
cover all forms of cruel, inhumane or degrading pun-
ishment or other forms of freatment.

Protection of fundamental rights applies fo the life and
liberty of individuals as well as fo their personal invio-
lability and safety. Safeguarding physical fundamental
rights has two dimensions: on the one hand, the pub-
lic authorities must themselves refrain from violating
these rights and, on the other, must create conditions
in which these rights enjoy the best possible degree

of protection also against violations of private persons.

The latter dimension is involved when, for example,
people are protected against crime.

Particularly sensitive matters from the perspective of
protecting the individual’s fundamental rights are coer-
cive measures and force used by the police as well as
conditions in closed institutions and units where con-
scripts are doing their military service. The Ombudsman
has paid special attention on her inspection visits to
putting an end to the military fradition of bullying. Per-
sonal liberty and inviolability have also featured cen-
frally when inspection visits have been made fo psychi-
atric hospitals, police stations, prisons and units of the
Defence Forces. A focus of special aftention on inspec-
tions of police stations has been the use of coercive
measures that affect personal liberty and are beyond
the control of courts, such as apprehension and arrest.

Personal inviolability and security

Section 7.1 of the Constitution declares that everyone
has the right to life, personal liberty, integrity and secu-
rity. Section 7.2 states that no one shall be senfenced
fo death, fortured or otherwise treated in a manner vio-
lating human dignity. Violation of the personal infegri-
ty or deprivation of liberty of the individual, arbitrarily
or without a reason prescribed by an Act, is prohibited
in Section 7.3.

When a patient’s personal liberty is intervened in with
executive assistance, the preconditions set in the law
must be met as precisely as possible and when the
Mental Health Act is applied, the proportionality prin-
ciple or the principle of least restriction must be ob-
served. Taking a patient to a health centre against his
or her will means a forceful intervention in the right of
self-determination and personal liberty. Since the re-
gulations contained in the Mental Health Act do not
in this respect meet the demands relating to precise-
ness and clear demarcation of limits that are stipulat-
ed in the Constitution with respect to legislation that
restricts personal liberty, the Ombudsman recom-
mended fo the Ministry of Social Affairs and Health
that the shortcoming in the legislation be eliminated
(114/4/07 and 4157/2/08).

The state of health of a prison inmate who had been
placed in solitary confinement for observation was not
examined by the health care staff in person, but me-



rely based on the information that a warder gave a
nurse by telephone.This was problematic from the
perspective of the prisoner’s safety (168/4/07).The
right fo personal safety requires that the staffing level
in a prison hospital be such that the safety of patients
is not jeopardised (1538/4/05%). Police personnel
have a duty to ensure the safety of persons who have
lost their freedom and are in police custody. Therefore
attention must be paid to fraining and familiarisation
courses for staff who guard prisoners (1147/2/04%).

Defence Forces’ explosives magazines that are in
poor condition are located in some places so close o
the barracks and training areas that they could pose
a significant danger fo a large number of people
(1515/4/06).

A security check by the police is an intervention in per-
sonal integrity, for which reason there must always be
a ground enshrined in law for conducting one.There
was no such ground in a case where a person had

been subjected to a security check when he was faken
to a police station to be served with a summons and
had not been arrested on suspicion of a crime or for

any comparable reason (979/4/07).

The final senfence of Section 7.3 of the Constitution
contains a constitutional imperative, which means
that the requirements of, infer alia, international hu-
man rights conventions must be met in the way that
persons subjected to deprivation of liberty are treated.
A special group in its own right in the Ombudsman’s
oversight of legality comprises the rights during their
incarceration of persons who have been deprived of
freedom on grounds that are in and of themselves
lawful. Decisions in numerous complaints concerning
these matters are issued each year.The fundamental
rights of persons who have lost their freedom must
not be restricted without a lawful reason.

The seven-year prison sentence imposed on an Estfo-
nian person in Finland was de facfo lengthened when
the prisoner was fransferred fo Estonia to serve the
sentence there. In Estonia, the prisoner failed in his
request for parole and could renew his request no
earlier than a year later, whereby the length of his cus-
todial sentence had increased by at least two years
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compared with Finland. Although the preconditions
for a transfer would not necessarily have been met in
a retrospective assessment of the situation, the trans-
fer was not, in the light of the facts known when the
transfer decision was made and the case law of the
European Court of Human Rights up to that point, in
breach of the Convention or violated individual liber-
ty (1374/4/07).

The demand that the rights of also those who have
lost their freedom be safeguarded by the law applies
also fo a person being released from a court building.
Therefore the Deputy-Ombudsman proposed that in
further drafting of legislation on imprisonment consid-
eration be given to the question of whether the regu-
lations concerning the restriction of remand prisoners
are applicable in a situation where a court has decid-
ed fo send a prisoner that it has set free back to the
prison fo be released from there (3310/4/07).

As a general rule, the deportation of a prisoner being
released from prison should best be done in conjunc-
tion with release. If the date of release of a foreign pris-
oner whose deportation has been ordered is known in
advance, the aim should be that there be no further in-
tervention in the liberty of a person, who has already

served his or her sentence, due fo fravel arrangements
or flight schedules, (2093/4/07).

The prohibition on treatment that violates human dig-
nity includes the requirement that a person in police
custody must be provided with the opportunity to ob-
tain appropriate clothing suiting the situation. Trans-
porting a prisoner walking without footwear on a snowy
surface can be not only health-threatening, but also
humiliating (123/4/06).

324 OECTION 8
PRINCIPLE OF LEGALITY
IN CRIMINAL CASES

One of the fundamental principles of the rule of law is
that no one may be found guilty of nor sentenced to
punishment for a deed that at the time of commission
was not proscribed in an Act as punishable. Nor may
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the penalty imposed for an offence be more severe
than that provided by an Act at the time of the com-
mission of the offence. This is called the principle of le-
gality in criminal cases. Problems relating to it are only
very rarely referred to the Ombudsman for appraisal.

325 OECTION 9
FREEDOM OF MOVEMENT

The different dimensions of freedom of movement
were regulated in greater detail than earlier when the
fundamental rights provisions of the Constitution were
revised. Finnish citizens and legally resident foreigners
have the right to move freely within the country and
to choose their place of residence. Everyone also has
the right to leave the country. Regulation of the arrival
of foreigners in the country and of their departure from
it likewise falls within the sphere of freedom of move-
ment.The police made an erroneous interpretation of
the requirement in the Passport Act that the issue of a
passport requires the consent of a guardian when a
minor was not issued with an urgent passport at Hel-
sinki-Vantaa Airport. A 17-year old child, who was trav-
elling abroad to meet her mother, had a valid pass-
port, but the so-called information page had become
detached.The police should not have prevented the
child from leaving the country (3335/4/06%).

326 OECTION 10
THE RIGHT TO PRIVACY

The right fo privacy is protected by Section 10 of the

Constitution. This protection is complemented by close-
ly related fundamental rights such as the right fo hon-
our and the inviolability of domicile as well as protec-

tion of confidential communications. Protecting private

life, the domestic peace and confidential communico-

tions often calls for difficult comparisons of interests
when safeguarding other fundamental rights, such as

freedom of expression and the related principle of pub-

licity or openness of the administration of justice, re-
quires a certain degree of intervention in private life or
the disclosure of facts relafing fo it.

The Constitutional provision concerning protection of
private life also contains a mention of personal data,
which are covered by the same protection. The provi-
sion refers fo the necessity of safeguarding, through
legislation, the legal security of the individual, and pro-
tection of privacy when personal data are handled,
registered and used.

Inviolability of domicile

Whether official measures that infringe on the domes-
tic peace are founded in law is a question that often
arises when the police conduct house searches.The
sanctity of the home as a fundamental right requires
careful consideration of the evidentiary threshold for
conducting those searches (636/4/07).

Protection of family life

Section 10 of the Constitution does not mention pro-
tection of family life. However, the view has been taken
that it is included in the guarantee of private life that
is mentioned in the provision. In Article 8 of the Coun-
cil of Europe Convention for the Protection of Human
Rights and Fundamental Freedoms, family life is ex-
pressly equated with private life. A prisoner’s request
for an unsupervised visit with his family could not be
rejected merely on the ground that he was not yet well
enough known in the prison, given that in anther pris-
on he had had several unsupervised meetings with his
family in the previous six months and there had been
no problems (2473/4/06). A request by a complainant
serving a custodial senfence fo be allowed to marry
had been prevented when the prison governor decided
that her bridegroom would not be admitted to the pris-
on. Protection of private life includes also the right to
marry, and there is no regulation that would justify re-
stricting, in a way that sets them apart from other per-
sons, the right of persons serving a prison senfence
to marry (3616/4/06 and 453/4/08).



Secrecy of communications

Restriction of the secrecy of communications manifests
itself in, for example, opening and reading a mail des-
patfch or eavesdropping on and recording a telephone
conversation. These actions must be provided for in
an Act.

Even if an employer were fo deny an employee the
right fo use e-mail for any purposes other than work-
related ones, the prohibition can not extend to incom-
ing messages for the employee and the employer
must not violate the secrecy of communications that
covers these messages (1021/4/08).

The limits of protection of secrecy of communications
often crop up when the police authorities are investi-
gating crimes and in relation fo communications to
and from persons confined in closed institutions.As a
category in its own right, matters concerning the se-
crecy of prisoners” mail were a focus of aftention dur-
ing the year under review.

A prison governor had acted erroneously in deciding
that all of a certain prisoner’s lefters would be opened
and read until further nofice, although the case-by-
case consideration required under the Act in force at
the time meant that a decision to open mail had to be
made with respect to each individual letter. Not even
under the new regulations on prisoners’ correspond-
ence, which came into force on 1.4.2007, can the pro-
tection of confidential communications be complete-
ly removed from anyone indefinitely or even for a spe-
cific period. If broader power of decision is considered
indispensable, the matter should be provided for in
greater detail in an Act (1828/2/08).

Intervening in the protfection accorded a confidential
communication from a frial lawyer or other legal rep-
resentative can, in addition fo infringing the confiden-
tiality of communications, affect the guarantees of a

fair trial. The violation of a right was especially serious
in a situation where a lawyer's letter arriving for a pris-
oner was opened without the prisoner being present
(595/4/08).The prisoners concerned, one serving a

sentence and the other on remand, had received the
lefters from their counsel. The letters had been opened
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in their presence, but without the decisions to open
being logged in the prisoner database. Therefore it was
not possible in retrospect to establish certainty as to
whether grounds had existed for the intervention in a
confidential message. Suspicion that the indication of
sender is false is not well suitable as a ground for open-
ing a letter, because it is easy to verify its authenticity
by phoning the legal practice indicated as its source.
The secrecy of communications must not be interfered
with if this can be avoided through simple measures
(1234 and 1843/4/07).

The provisions that the Prison Act, the Detention Act
and the Police Cells Act contain with respect fo inspect-
ing letters from legal representatives to persons who
have lost their freedom are foo open to interpretation
and, from the perspectives of both secrecy of commu-
nications and protection of the client-counsel confi-
dentiality that implements a fair frial, in addition to
which they are inadequate to ensure that they are in-
terpreted uniformly in practice. The Deputy-Ombuds-
man recommended to the Ministry of Justice and the
Ministry of the Inferior that they give consideration fo
amending the Acts (3276 and 4045/2/08).

A meeting between a prisoner and his lawyer had been
arranged as a specially supervised visit without lawful
grounds for doing so.The conditions, in which the par-
ties o the meeting were separated from each other
by a plexiglass partition and the conversation had to
be conducted through an intercom, weakened the pris-
oner’s prospects of being able to rely on the confiden-
tial services of legal counsel, which is one of the key
guarantees of legal security. In addition, the procedure
had a defrimental impact on the protection of privacy
and secrecy of correspondence (531* and 3287/4/07%).
Comparable unlawful practices were revealed with re-
spect to also police prisons, which are subordinate to
the police administration (1197/4/07).

Protection of private life
and personal data

The patient’s privacy must be taken info consideration
in health care and social welfare measures, along with
the fact that all persons other than those who partici-



46

PARLIAMENTARY OMBUDSMAN
SPECIAL TASKS OF THE OMBUDSMAN

pate in the patient’s treatment or tasks related to it are
outsiders. A health centre doctor acted unlawfully in
sending a referral for the patient to a central hospital
without receiving that person’s consent (1330/4/06).
The practice followed in a prison that a priori supervi-
sory personnel were always present at a freatment
event violated the patient’s right to protection of priva-
cy (635/4/06 and 323/4/07 as well as 91/4/08).The
reason for a prisoner’s visit fo a doctor also falls under
the protfection of the prisoner’s privacy. Something that
is not considered an appropriate procedure is that pris-
oners who ask for immediate medical freatment must
describe their ailment to a warder in order o get to
see a nurse (2733/4/06).

The requirement that data in patient records be kept
secret was violated in a hospital when, after their child
had attended a polyclinic, its parents were sent a copy
of another child’s case history complete with name

and personal identity code (954/4/08).The practice af
a health centre run by an infermunicipal joint authority
was that, in conjunction with the first visit by that per-
son in each calendar year, the visitor's population reg-
ister data were checked, including, for example, wheth-
er the register was maintained by a congregation of
the church. Collecting information of this kind is not
lawful, because data indicating religious conviction

can be enfered info a patient’s medical records only if

this can be regarded as essential from the perspective
of freatment of the patient in question (1063/4/06).

SECTION T
FREEDOM OF RELIGION

3.2.7

Freedom of religion includes both the right fo profess
a religion and the right fo practise it. Intervention in the
outward demands of religion can in some cases mean
also interfering with internal freedom to practise. Free-
dom of religion and conscience requires that the need
to handle data concerning membership or non-mem-
bership of a religious community is assessed accord-
ing to strict criteria (1063/4/06). A teacher had inter-
vened in the way a comprehensive school pupil prayed
aloud during lessons and at meals. The Deputy-Om-
budsman found that the pupil’s right to practice her
own religion could be restricted during lessons so that

teaching could be organised and the other pupils’ free-
dom of religion safeguarded (1136/4/06).

SECTION 12

FREEDOM OF EXPRESSION
AND RIGHT OF ACCESS TO
INFORMATION

3.2.8

Freedom of expression

It belongs to freedom of expression that its exercise
does not require prior permission. Thus it is not lawful
fo require a permit and make it a condition for photo-
graphy in a part of a health centre that is open fo the
public (3447/4/05%).The mayor of a municipality could
not prohibit a journalist from writing an arficle about
the municipality nor defermine the contents of articles.
The only way in which the mayor could influence the
articles that the journalist wrote about the municipality
was by giving interviews (4267/4/06). During a search
conducted by the police, the employees of a company
located in the business premises that were the focus
of the search had been prevented from using the tele-
phone. However, there had been no lawful ground for
such an intervention in freedom of speech (636/4/07).

Publicity

Closely associated with freedom of expression is the
right to receive information on documents or other re-
corded material in the authorities’ possession. Publici-
ty of recordings is a fundamental rights provision of do-
mestic origin.The Act on the Openness of Government
Activities that entered into force in 1999 has specially
emphasised promotion of access fo information.

The Deputy-Ombudsman issued a reprimand to the
National Board of Patents and Registration for having
exceeded by over a month the maximum time speci-
fied in the Act for dealing with a request for a docu-
ment. Of irrelevance in assessment of the matter was
neither the difficult work situation nor the fact that the
complainant had been orally informed within the dead-



line that the document was not public. Availing of the
maximum period allowed by the Act can be justified
mainly in situations that are open fo interpretation and
difficult. By contrast, the maximum deadline may not
be exceeded even in difficult situations of this kind
(3541/4/06%).

Failure to supply a lawyer with a criminal investigation
protocol within the statutory deadline of two weeks

from its completion, even though an advance request
for it had been submitted by the lawyer in his capacity
as an inferested party in a criminal case, was unlawful.
Ultimate responsibility for implementing the request
for a document resided with the officer in charge of
the criminal investigation (214/4/07 and 2540/4/08).

A request for documents was not handled appropri-
ately when a patient was given copies of his medi-
cal records only after requesting them three times
(3020/4/08). It must be possible for a request for a
document, i.e. a request to receive information on the
contfents of a document in the possession of the au-
thorities, also to be made orally and an interested
party has the right fo see documents concerning him-
or herself on the basis of an oral request (568 and
995/4/07).

SECTION 13
FREEDOM OF ASSEMBLY
AND ASSOCIATION

Freedom of assembly and association was regulated
in more precise terms than earlier when the funda-
mental rights provisions of the Constitution were re-
vised. The right to demonstrate and the freedom fo
form trade unions were also explicitly guaranteed.
Negative freedom of association, i.e. the right not to
belong to associations, is mentioned as a part of free-
dom of association.

3.29

The venue for a demonstration is chosen primarily by
the organisers, not the police. Therefore, when the ven-
ue is changed, the police must genuinely negofiate a

new one if the one chosen by the organisers can not
be approved under the law. Nor may the fransfer of ven-
ue be for the reason that the objects of the demonstra-
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tion are being shielded from encountering views that
may be bothersome to them (2936/4/06).The right to
use ordinary meeting equipment is guaranteed by the
Assembly Act, for which reason levying licence fees

and similar charges for using city-owned areas and

distributing leaflets may be problematic from the per-
spective of freedom of assembly and to demonstrate
(3607/4/06).

s210 SECTION 14
ELECTORAL AND
PARTICIPATORY RIGHTS

Political rights, i.e. electoral and participatory rights,
have been conceived of increasingly clearly as funda-
mental rights of the individual. The public authorities

have been placed under an obligation to promote the
opportunities of every individual fo participate in socie-
fal activities and influence decision making that affects
him- or herself. Hearing the views of patients’ organi-
sations in the process of assessing the therapeutic val-

ue of a medicinal preparation lends itself fo strength-

ening the operation of civil society, promoting indirect-
ly the individual’s opportunities to influence decision

making that affects him- or herself and thereby contrib-

ute to putting info practice the task that behoves the
public authorities to promote participation by individ-
uals (3227/4/06).

s2n SECTION 15
PROTECTION OF PROPERTY

A broad margin of discretion with respect to protection
of property has been applied in interpretation of the
European Convention on Human Rights, but this can
not have weakened the equivalent protection granted

on the national level. Protection of property has tradi-
tionally been strong under domestic law. However, mat-

ters relating fo protection of property are referred to the
Ombudsman for investigation only very rarely. A munic-
ipal environmental board had acted unlawfully when it
granted an applicant a permit to extract soil materials
without requiring the applicant to provide an adequate

report on the right to use the extraction site or the con-
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sent of the other part-owner of the land to apply for a
permit (934/4/06).

3212 SECTION 16
EDUCATIONAL RIGHTS

Basic education free of charge is guaranteed everyone
as a subjective fundamental right in the Constitution.
In addition, all must have an equal opportunity to re-
ceive other educational services in accordance with
their ability and special needs, as well as the opportu-
nity fo develop themselves without being prevented by
economic hardship. What is involved in this respect is
not a subjective right, but the obligation that the public
authorities have to create the prerequisites for people
educating and developing themselves, each according
to their ability and needs. Freedom of science, the arts
and higher education is likewise guaranteed in the
Constitution, as is the right of all children to basic ed-
ucation.

s213 OECTION 17
RIGHT TO ONE'S LANGUAGE
AND CULTURE

In addition to the equal status of Finnish and Swedish
as the national languages of the country, the language
and cultural rights of the SGmi, Roma and other groups
are guaranteed in the Constitution. The language reg-
ulations applying fo the region of Aland are contained
in the Act on the Autonomy of Aland. Finland has also
adopted the European Charter for Regional or Minor
Languages drafted by the Council of Europe as well as
A Framework Convention on Protfection of National
Minorities.

An emergency response centre acted regrettably when
a person answering calls there had changed the lan-
guage of the conversation fo Swedish although the

caller had originally used Finnish (3279/4/07). A bilin-
gual hospital district should have ensured that a pa-
tient’s records were translated info his mother tongue

when this was requested (3086/4/06*). An integration
plan for an immigrant had been drafted by an employ-

ment office without an interpreter being present, some-
thing that was found to have the potential to lead to
misunderstandings and even refusal of the measures
specified in the integration plan and thereby o conse-
quences that might affect the immigrant’s security of
livelihood (3275/4/06).

s214 SECTION 18
RIGHT TO WORK AND
FREEDOM TO ENGAGE IN
COMMERCIAL ACTIVITY

As part of the revision of the fundamental rights pro-
visions of the Constitution, everyone was guaranteed
the right, as provided by an Act, to earn his or her live-
lihood by the employment, occupation or commercial
activity of his or her choice.The starting point has been
the principle of freedom of enterprise and in general
individuals” own activity in obtaining their livelihoods.
The role of the public authorities in this respect has
been to safeguard and promote. As a result of having
been fined for gross endangerment of traffic safety, a
vehicle inspector had been deemed unsuitable to work
as a vehicle inspector for the next three years, some-
thing that the Deputy-Ombudsman found to be an
unreasonable consequence (589/4/06).

3215 SECTION 19
RIGHT TO SOCIAL SECURITY

The key social fundamental rights are guaranteed in
Section 19 of the Constitution, which states that every-
one has fo receive the indispensable subsistence and
care necessary for a life of dignity. In separately men-
tioned situations of social risk, everyone is additionally
guaranteed the right to security of basic subsistence
as provided for in an Act. The public authorities must
also guarantee for everyone, as provided in more de-
tail by an Act, adequate social, health and medical
services. Separafely mentioned is also the duty of the
public authorities to promote the health of the popu-
lation and the welfare and personal development of
children as well as everyone’s right fo housing.



Applications for supplementary and preventive income
support must be processed within statutory time limits.
A decision must be made within the statutory period

after the deadline for a request for supplementary in-
formation has expired and processing of an applica-
tion for income support must not be deferred on the

ground that an application for a housing subsidy is

pending and awaiting resolution af the Social Insur-
ance Institution (871/4/06).

Although the regulations on the division of costs for
medical treatment between municipal health care and
sickness insurance were explicated in the new Sickness
Insurance Act, the regulations are still not sufficiently
precise and unambiguous. With sufficiently precise le-
gislation, the provision of adequate health care serv-
ices and also equal access to them can be promoted.
The Ombudsman informed the Ministry of Social Af-
fairs and Health of her view that there is reason fo im-
plement urgent legislative measures to guarantee
adequate health services and equal access fo them
(893/2/08).

The right to adequate social welfare and health serv-
ices is explicated in the legislation that provides a
guarantfee of treatment. No time limit is set in the Act
for assessing the need for treatment in special hos-
pital care. However, a 10-month waiting list for a first
examination can not be deemed to accord with the
legislator’s intention (1363/4/06).

A city social welfare and health centre did not act in
accordance with the law when it required patients o
have sobered up before they applied for detoxification
treatment (1224/4/06). A child’s right to adequate
health services failed to be implemented when it was
not provided with the psychiatric studies and treat-
ment that it needed, because admission to a hospi-
fal in a case of examining sexual abuse was delayed
(1726/4/06).

The starting point set for selecting tenants for State-
supported rental dwellings can not be that only appli-

canfs whose credit stafus indicates no records of pay-

ment defaults can be considered as tenants. A dwell-
ing can be refused only if the danger of non-payment
of rent can be deemed, on the basis of a case-by-case
assessment, to be real and founded (1354/4/07).
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3216 SECTION 20
RESPONSIBILITY FOR
THE ENVIRONMENT

It is important from the perspective of people’s oppor-
tunities to influence their own living environment that
a method for putting documents on public display is
arranged in, infer alia, planning and environmental
permit matters in a way that ensures citizens have
real opportunities to familiarise themselves with the
documents as well as to express their views and make
criticisms and appeals. Therefore, when the environ-
ment centres are issuing guidelines to municipalities,
they should emphasise that the period for which docu-
ments are on public display during the summer months
should contain a sufficiently long time also in June or
August. When defermining the time for which the doc-
uments are on public display, it must also be ensured
that if the municipal office in question is closed for
a period in summer, this does not place difficulties
in the way of citizens having sight of the documents
(3038/4/06). An environmental permit is one of the
most important means of regulating and overseeing
actions that affect the environment. Therefore process-
ing of a matter pertaining fo an environmental permit
for an existing function must be expeditiously initiated
(1520/4/06).

3217 SECTION 21
LEGAL SAFEGUARDS

What is meant by legal safeguards in this context is
mainly processual fundamental and human rights, or
procedural legal security, as it is called. What it involves
is that authorities follow procedures that are qualito-
tively unflawed and fair. Due process relating fo official
procedures has fraditionally been one of the core areas
of oversight of legality. Questions concermning good ad-
ministration and fairness of legal proceedings have
been the focus of the Ombudsman’s attention most
often in the various categories of matters.

Protection under the law is provided for in Section 21
of the Constitution. The provision applies both to crim-
inal and civil court proceedings and to the exercise
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of administrative judicial functions and administrative
procedures. It is comparatively rare in international
comparisons fo find good administration regarded as
a fundamental rights question. However, also the Euro-
pean Union’s Fundamental Rights Charter — which will
not be binding on the Member States until the Lisbon
Treaty has come info force — contains a provision on
good administration.

Obligation to advise
and provide service

Good administration includes an obligation fo advise
and provide service. Attention can be focused on how
an authority has arranged advisory functions, on the
one hand, and on the contents of advice, on the other.
A complainant who had consented to her child being
given to her common-law partner for adoption had
not known that the adoption would sever her legal re-
lationship with the child.The advice given by an adop-
tion counselling centre, where the inferested parties
should have been given an explanation of, infer alia,
the legal effects of the infended adoption had been
flawed (2555/4/06).

It can be expected in today’s society that officials are
sufficiently active in following messages arriving in
their official e-mail inbox and respond and reply to
them appropriately. This obligation applies also fo dis-
trict court judges (3718/4/07).

A director of basic subsistence, acting in her capacity

as the administrative superior of a chief medical offic-

er and as the person responsible for the efficiency of
administrative affairs, had neglected her duty fo guide
and advise when failing fo give the doctor, without de-
lay, an instruction to give the complainant a reasoned
written decision, together with instructions for lodging

an appeal, arising from a request that the complain-

ant had made for a document (643/4/07). A munici
pal employer had not replied fo an office-holder’s en-
quiry concering payment of salary in a way that would
have enabled the office-holder to verify the correct-

ness of the procedure that the employer had followed
(906/4/07).

The right to have a case
dealt with and the right to
effective legal remedies

It is stated in Section 21 of the Constitution that every-
one has the right fo have his or her case dealt with ap-
propriately and without undue delay by a legally com-
petent court of law or other authority. When a person’s
rights and obligations are involved, it must be possible
for the matter to be reviewed specifically by a court of
law or other independent body for the administration
of justice. Correspondingly, Article 6 of the European
Convention on Human Rights states that *In the deter-
mination of his civil rights and obligations or of any
criminal charge against him, everyone is entitled fo a
fair and public hearing within a reasonable fime by an
independent and impartial fribunal established by law.”

The effectiveness of legal remedies can in some cases
presuppose restitution being made, in one way or an-
other, for the harm arising from a violation of rights. In
court procedures, Article 13 of the Convention leaves
room for choice with regard to the way restitution is
carried out.The Ombudsman can not intervene in the
decisions of courts, and therefore can not influence
the provision of the restitution infended, either. Immate-
rial damage caused by undue delay in criminal cases
can in certain instances be compensated for in trial
procedures (see Supreme Court Cases KKO 2005:73
and 2006:11). With respect fo other administration,
Ombudsman Paunio has proposed deliberation of the
question of whether the Ombudsman should have the
right to recommend that redress be afforded for dam-
age or inconvenience caused by an authority (see Om-
budsman Paunio’s article in the Ombudsman’s annual
report for 2005 pp. 7-10).

What is typically involved in this category of cases is
obtaining a decision against which an appeal can be
lodged or, more rarely, applying a refusal of leave to
appeal. Both influence whether persons can have their
cases dealt with by a legally competent court of law or
other authority at all. It is also important from the per-
spective of the effectiveness of legal remedies that an
authority provides the address to which an appeal can
be made or af least sufficient information to enable
people to exercise their right of appeal. From the per-



spective of exercising their opportunity fo appeal, the
reasons presented in support of a decision are addi-
tionally of essential importance.

The opportunity to appeal against a joint-stock compa-
ny being struck from the Trade Register had been pro-
vided for in legislation in a way that was open fo inter-
pretation. The Deputy-Ombudsman recommended to
the Ministry of Employment and the Economy that a
study of the system of legal remedies and ifs resfruc-
turing be expedited (1302/4/06).The Ombudsman
dealt with the question of the absence of opportuni-
ties fo appeal also in a case where Pelastakaa Lapset
ry (Save the Children Finland) had decided not to give
adoption counselling fo married couples who were
hoping fo make a domestic adoption. The Ombuds-
man informed the Ministry of Justice of her decision
so that it could be taken into consideration in a proj-
ect fo revise the legislation on adoption (1715/4/06).

Decision making on the part of a municipal council
left it unclear whether a changeover had been legally
made in the municipality from contract-based waste
collection fo a municipally arranged collection service.
No one could have noticed that the municipal council
had decided that the waste collection system had been
changed, and accordingly could not appeal against
the decision in this respect, either (588/4/08).A com-
plainant had asked a doctor for her mother's death cer-
tificate. When refusing the request, the doctor should
have informed the complainant of the possibility of ob-
taining a decision in the matter from a municipal au-
thority and supplied the address to which to make the
appeal (3080/4/06).

The fundamental rights that belong to crime victims,
i.e. interested parties, regularly come up in the investi-
gation of complaints in which it is reported that, for ex-
ample, a requested criminal investigation was not car-
ried out, that it was conducted in a flawed manner or
that the matter had not been referred to a public pros-

ecutor atf the end of the criminal investigation.The ques-

tion from the interested party’s point of view is primar-
ily how fo have the matter that concerns his or her

rights dealt with. With respect fo the inferested party’s
demand that a penalty be imposed, the right derives
specifically from the Constitution; the Council of Eu-
rope Convention for the Protection of Human Rights
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and Fundamental Freedoms does not as a general
rule safeguard this right.

When a district prosecutor who had been in charge of
pre-frial investigations concerning alleged crimes by a
police officer decided not to conduct a criminal inves-
tigation, he failed fo take account in his decision of all
of the events that the person making the notification
had clearly itemised and regarded as crimes. In addi-
tion, the serious attfention of a detective inspector was
drawn fo his duty fo register a nofification when anoth-
er nofification by the complainant of a crime by anoth-
er policeman had not been registered (3784/4/06).

Dealing with matters
without undue delay

Section 21 of the Constitution requires that a matter

be dealt with by a competent authority “without undue
delay”. A comparable obligation is enshrined also in

Section 23.1 of the Administrative Procedure Act. Arti-
cle 6 of the European Convention for the Protection of
Human Rights and Fundamental Freedoms, in turn, re-
quires a trial in a court to take place within a “reason-

able time”.

Questions relating fo expeditious handling of matters
continually crop up in oversight of legality. The atten-
tion of the authorities has been drawn to the principle
of expeditiousness with a view to guidance also when
a concrete case has not involved an action that could
be characterised as an actual neglect of official duty.
The Ombudsman has fried fo ascertain the reasons for
the delay and has often recommended means of im-
proving the situation or at least drawn the attention of
higher authority fo insufficiency of resources. As was
the case in earlier years, the complaints concerning

delays that led fo measures during the year under re-
view mostly related to authorities in various sectors of
municipal administration.

The Deputy-Ombudsman regarded the length of fime

that a criminal frial had taken fo have been problemat-

ic.A criminal investigation relating to the complainant
had begun in 2000 and consideration of charges had
still not been completed in September 2008. It had not
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been revealed in the matter that individual authorities
or officials had behaved in any way that would warrant
criticism.That notwithstanding, the State may have to
answer, for example, before the European Court of Hu-
man Rights, for the long time taken fo deal with the
matter. When assessing the urgency of a case, atten-
tion must always be paid also fo how much delay there
has already been. For example, when a case has been
the subject of a long criminal investigation, the aim
should be to reach a decision in consideration of
charges as quickly as possible (1402/4/07).

A court of appeal announced its judgment in a crimi-
nal case only five months after the main hearing. This
was not conducive to implementing the right to a trial
without undue delay that Section 21 of the Constitu-
tion guarantees (3285/4/07).The Deputy-Ombudsman
deemed the time taken by a district court to deal with
a divorce application to have been long when the oth-
er spouse had been notified of the application only
over five months after the case had been initiated
(2748/4/07).

Processing of a compensation case under the Employ-
ment Accidents Act had taken unduly long, i.e. over 3%
years, at the Insurance Court (1591/4/07). 1t had faken
the National Supervisory Authority for Welfare and
Health just under 23 months fo deal with a complaint
case, exceeding the target period of 18-20 months
setin a results-related agreement (3813/4/06).

There would have been reason for the customs author-
ifies fo begin creating an assessment system for use in

car taxation, which is based on open principles, clear-
ly earlier than they actually did and also implement it

more expeditiously than happened in practice. Appeals
relating to car taxation were still pending in thousands
of cases for at least a year after the Supreme Adminis-
frative Court had issued its precedent-setting decision
2006:95 (1645/4/07).

Publicity of proceedings

Questions associated with publicity of proceedings

arise mainly in conjunction with the oral hearings ar-

ranged in court proceedings. No decisions concerning
publicity of court proceedings of this kind were issued

during the year.The other basic situation, i.e. fulfilment
of requests for documents and information are dealt

with in the foregoing with respect fo Section 12 of the

Constitution.

Hearing an interested party

In oversight of legality, hearing the view of an inferested
party is one of the most central individual questions
relating fo procedural legal security. What is meant by
the principle of hearing the views of interested parties
is that they must receive, in time, information on all re-
ports and statements that might influence the outcome
of their case and that an opportunity must be reserved
for them to participate in a review arranged to deal
with their case. The hearing procedure itself must like-
wise meet the demands provided for in law, including
that an interested party is given a real opportunity to
present his or her point of view either orally or in writ-
ing, depending on the matter in question.

It is important o ensure that documents, such as those
relating to physical planning and environmental per-
mits, are posted on public display in a manner that cit-
izens have real opportunities fo familiarise themselves
with and express their views on them, their criticisms
relating fo them and lodge appeals (3038/4/06). A
school principal should have given a teacher the op-
portunity to be heard before ordering the teacher to
aftend assessments of ability fo work (1864/4/06).The
fimes, varying in length from two days to about a week,
that the Consumer Ombudsman allowed for a debt
collection agency to be heard were too short in view
of the complexity of the matter (1546/4/06).

Presenting reasons for decisions

One of the guarantees of good administration and a

fair frial enshrined in Section 21.2 of the Constitution
is the right to receive a reasoned decision. Article 6 of
the European Convention for the Protection of Human
Rights and Fundamental Freedoms likewise requires

that decisions be sufficiently reasoned. The obligation
fo present reasons for decisions is stipulated in great-
er detail in the Code of Judicial Procedure and in the



legislation on criminal trials and the exercise of admin-
istrative law as well as in the Administrative Procedure
Act.

It is not enough just to announce the final outcome
of a decision; the involved parties also have a right to
know how and on what basis the decision has been
arrived at.The reasons outlined for the decision must
mention the actual facts underlying it as well as the le-
gislative provisions and regulations.The language in
which the decision is couched must also be as com-
prehensible as possible. Presentation of reasons is im-
portant from the perspective of both the legal security
of the interested parties and public confidence in offi-
cial actions and oversight of what authorities do. Once
again, numerous complaints concerning the way in
which decisions were reasoned were resolved during
the year under review.

The Ombudsman drew the attention of the Insurance
Court fo the need for care in recording a witness state-
ment and the scantiness of the reasons it presented
for its decisions (1477/4/07).The Court had reasoned
its decision inadequately when it failed fo refer fo the
grounds stated by an appeal board for its decision
concerning a study grant (2438/4/06).

No factual grounds had been presented for the suspi-
cion of possession of contraband substances or ob-
jects that was the ground on which decisions to place
inmates in isolation for supervision or fo conduct body
searches were made in a prison (2364/4/06 and
1933/4/07).

Atax office’s tax adjustment decision to the detriment
of a party liable for tax was conducive to creating an
erroneous conception of the reasons on which the

procedure was based, in addition to which the legal
guidelines on which the procedure was based were
not set forth in it (611/4/07).In a car tax decision, the
evidence of the car’s condition that the person submit-
ting the car tax report had presented fo indicate that
the value of the car was lower than the general retail
value had not been taken into consideration (63/4/06).
A decision issued by a tax office on a complainant’s

application for tax relief did not explain why the rea-
sons set forth by the applicant were not deemed fo be

special reasons, in the meaning of the relevant legislo-

tion, for reducing fransfer tax (3934/4/06).
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A decision issued by an office of the Social Insurance
Institution in relation fo per diem sickness benefits
should have made a more precise analysis of the

complainant’s state of health and of the effect that
his reduced capacity for work had on the work he did

(115/4/07).A decision on income support did not con-

tain a calculation of the income support nor any oth-
er explanation that would have made it clear what in-
come and outgoings had been taken into considera-
tion in determining the amount of the support pay-
ment (1296/4/06).

A decision on a criminal investigation completely lack-
ed mention of its legal foundation and the reasons

why an inspector had taken the view that it had be-
come evident that the events in question bore none
of the constituent elements of a crime (230/4/07 and

3732/4/06).

Dealing appropriately
with matters

The demand that matters be dealt with appropriately
includes a general obligation to exercise care.An au-
thority must thoroughly examine matters with which it
has to deal and observe the legal provisions and regu-
lations in force. Once again during the year under re-
view, numerous complaints belonging to this broad
category of matters were resolved. In some cases
there had been individual instances of carelessness,
whilst in others what was involved mainly has to do
with the procedures that authorities have adopted and
appropriately drawing lines in discretionary powers
and evaluations.

The way in which a complaint matter was dealt with
by a State Provincial Office was procedurally a failure
in its entirety: a request for a response had been sent
fo the complainant in the wrong language and the
complainant had had to personally demand her lan-
guage-related rights. In addition, the specific request
that the complainant had later made to receive the
documents in Swedish had been overlooked in prac-
tice due fo carelessness. The result of this had been
that the decision on the complaint had included a
misleading mention that the complainant had not
given the response requested of her (2261/4/06).
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That documents are not allowed to vanish at an au-
thority can be regarded as a fundamental carefulness-
related demand. However, cases of this kind arose at

the headquarters of the Border Guard (1762/4/06), in

a municipality (2030/4/06) and in an insurance com-
pany providing statutory coverage (3049/4/07).

A social worker had neglected her duty fo carefully

make a record of a telephone message from a child’s
relative on the form used to keep frack of the network
of relatives. The person’s stance was not, therefore,

precisely included in documents supplied fo an ad-

ministrative court (1384/4/08).

The Tax Administration’s annual supervision of pay-
ments by employers was fully automated, and in mon-
itoring payments neither the correctness of liability
for fax had been examined nor the founders of a joint-
stock company or the members of its supervisory
board heard.As a consequence of this, the employers’
contributions had regularly and several times a year
been collected through distraint from parties who
were not liable to pay them (1197/4/06*). Several in-
stances of confusion occurred in the payment of in-
come support, with the result that payment of the sup-
port beneficiary’s rent was late, the rent was paid o
the landlord twice and in addition to this the income
support intended for payment of the January rent
was paid fo the complainant herself (380/4/07).

A district court judge must not fry, on the basis of court

practice nor invoking the volume of work and timeta-

ble considerations, to influence a legally founded de-
mand of a defendant in a criminal case (710/4/07).

An advertisement inviting applications for a post with
the Security Police was open to criticism from the per-
spective of good administration, because something
not clearly stated in it was whether the demand with
respect fo a command of Swedish was a statutory eli-
gibility requirement or only the employer’s perception
of what kind of practical ability in the language per-
formance of the tasks in question actually required
(3186/4/06).

Giving the occupant of a property that is the target of
a house search the right to be present and fo invite a
witness to be present as well is intended to maintain

trust in the appropriateness of police actions. Open-
ness in the way a house search is conducted can con-
fribute fo preventing allegations of police misconduct
in the course of the search. Accordingly, it is important
that the police, on their own initiative, inform the target
of a house search that he or she is legally entitled to
this right (2294/4/06).

Other prerequisites for
good administration

In accordance with the State’s policy guideline for good
personnel policy, permanent tasks are performed by

persons in permanent posts. This rule guides decision
making in recruitment situations within the State ad-
ministration. The use of fixed-term employment rela-
tionships must be based on the grounds specified in
the State Civil Servants’Act and, with respect to per-
sons employed on contract, in the Employment Con-
fracts Act. Only when there is a reason specified in an
Act for using a fixed-term service relationship can this
be permitted. A training secretary in the National Board
of Education’s training unit for the Roma population
had been employed for two years on a fixed-term con-
tract for which there was no lawful basis (260/4/06%).

It was problematic from the perspective of implemen-
tation of the proportionality principle when the option
of striking a joint-stock company from the Trade Regis-
ter was resorted fo when the information that is rele-
vant, taking the intention of the provision into consid-
eration, had been supplied to the National Board of
Patents and Registration (1302/4/06).

Permission that a university had given fo defend a doc-
foral dissertation could not be rescinded on the basis
of a factual error after one of the opponents had de-
clined to attend the public defence of the dissertation,
because a procedure of this kind violated the disser-
tand's rights and the protection of confidentiality to
which he was entfitled in administration (3435/4/06).A
procedure contrary fo protection of confidentfiality was
also involved in a case where a municipality had order-
ed that new charges be retroactively levied on a senior
citizen for living in serviced accommodation, which
was to that person’s detriment (3991/4/06).



The police must make its efforts fo prevent information
leaks more effective. These leaks can cause major and
irreversible damage to people. In addition, they may

impede investigation of crimes. In the view of the Om-
budsman, a special effort must be made to investigate
leaks even though investigation of suspected crimes is

a challenging fask for reasons that include protection

of journalists’ sources (278/2/05*).

Guarantees of legal security
in criminal trials

The minimum rights of a person accused of a crime
are listed in Article 6 of the European Convention for
the Protection of Human Rights and Fundamental Free-
doms.They are also covered by Section 21 of the Con-
stitution, although they are not specifically itemised
in the domestic list of fundamental rights in the same
way. The Constitution regulates criminal trials more
broadly than the Convention, because it guarantees
rights in frials also when an interested party demands
a penalty. The cases highlighted here involve cases re-
lating specifically to the rights of persons suspected
of a crime.

A district court had convicted the complainant of petty
assault, an offence where a decision to prosecute rests
with an interested party, although the interested party

in question had not demanded a penalty in the matter.
The District Court’s error affected a core area of judi-
cial power and did not implement the minimum rights
of a crime suspect that are prerequisites for a fair trial

(2457/4/07).

A question asked in a criminal interrogation was im-
precise with respect to what information it was claimed
a fellow-suspect had provided during his own interro-
gation.The demands relating to a fair frial presuppose
also that a criminal investigation be conducted in a
way that is in all respects in compliance with the law
and appropriate. The aim in an interrogation should be
to use language that is as precise and unambiguous
as possible (2207/4/07).
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A decision as to whether material that is not included
in a criminal investigation protocol should be revealed
to interested parties resides with the authority conduct-
ing the investigation, and the regulations bestow dis-
cretionary power on the person who applies them. In
the opinion of the Deputy-Ombudsman, however, it is
obvious that the demands of a fair frial and the needs
of the defence acquire special weight in at least those
cases where handling of the matter has progressed to
the point where the charge is being deliberated by a
court. Among other things, the fact that, according to
a report received, the data contained in lists obtained
from a telecoms company were at variance with the

confacts announced by an interested party may tend

to have the effect that all data could be of significance
to the defence in evaluating the matter (3171/4/06;

associated with the thematic are the Supreme Admin-
istrative Court’s precedent ruling 2007:64, which is cri-

tically examined on page 79 of the Annual report 2007
of the Ombudsman (in Finnish); see also the Natunen
judgment issued by the European Court of Human
Rights on 31.3.2009).

Impartiality and general
credibility of official actions

According fo a rule concisely formulated by the Euro-

pean Court of Human Rights, it is not enough for jus-
fice to be done; it must also be seen to be done.The
thinking in Article 6 of the European Convention for the
Protection of Human Rights and Fundamental Free-

doms is reflected from the side of the administration
of law also to administrative proceedings. In domestic
law, this is reflected also by the fact that the fair frial

and good administration for which Section 21 of the
Constitution provides are combined in the same con-
stitutional provision. What is involved in the final analy-
sis is that in a democratic society all exercise of public
power must enjoy the trust of citizens.

The use of State property for a civil servant’s own pur-
poses can be deemed fo have a harmful effect on the
trust that is placed in that official’s actions. Such an
action can also be of significance from the perspective
of the appropriate discharge of that person’s official

duties. A prison governor had used a prison-owned car
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for private purposes. The Deputy-Ombudsman issued
a reprimand to the governor for negligent breach of
official duty (4285/4/06).

A former Director General of the National Board of
Education had in 2004-06, especially in conjunction
with the adoption of a new remuneration system, given
the National Board's internal auditor a variety of opera-
tive administrative tasks that were not compatible with
a good style of administration and the impartiality that
internal auditing presupposes. The infernal auditor in
question had acted contrary to the impartiality and
objectivity that his task demanded when, as the tran-
sition to the new remuneration system was being
made, he had demanded information on personnel
work performances that was classified as secret and
had even recommended that cautions be issued to
members of staff who refused to provide the informa-
fion (4127/2/06%).

Alay assessor in a district court (land court) acted
unlawfully when he participated in the handling of a
case in which his brother-in-law was an interested
party (794/4/06).

Behaviour of an official

The trust that must be felt towards an official’s actions
is closely related to that official’s behaviour both in of-
fice and outside it. The relevant legislation requires
State civil servants and municipal office-holders to be-
have in a manner compatible with their status and
tasks. Public servants in offices that demand special
frust and esteem can be expected to behave in a man-
ner worthy of their position also outside of working
hours.

When performing the tasks and functions of a State
civil servant that are outside the scope of freedom of
science, also a professor must to the extent possible
act in accordance with principles of good governance.
E-mail messages that a professor sent fo the social
welfare authorities in relation fo a pending case were
inappropriate in content and violated the obligations
with respect to a civil servant’s behaviour that are a
prerequisite for good administration (590/4/05).

OVERSIGHT OF COVERT
MEANS OF INTELLIGENCE
GATHERING

One of the Ombudsman’s special fasks is fo exercise
oversight of covert means of intelligence gathering.

These are the various kinds of coercive measures to
be used in the investigation of crimes as well as the
means of intelligence gathering which, under the Po-
lice Act and the Customs Act, can be used to detfect
and combat crimes.

3.3

Each year, the Ministry of the Interior gives the Om-
budsman a report on the use of surveillance and mon-
itoring of telecommunications and technical eaves-
dropping as well as on the use of technical surveil-
lance methods in penal institutions. In addition o this,
she receives reports on the Customs’ use of coercive
measures affecting telecommunications, the technical
eavesdropping conducted by the Defence Forces and
the technical surveillance measures performed by the
Frontier Guard.

The reports received by the Ombudsman from various
authorities complement normal oversight of legality
and improve possibilities of monitoring the use of co-
ercive measures affecting felecommunications. The
Ombudsman’s oversight of coercive measures affect-
ing telecommunications could be largely character-
ised as oversight of oversight.

The Ombudsman has also striven, both on inspection

visits and otherwise on her own initiative, to explore

problematic points in legislation on the use of coer-

cive measures affecting telecommunications and in

practical activities. Owing to the nature of the matter,
there are few complaints concerning the use of coer-
cive measures affecting telecommunications.The Of-
fice of the Ombudsman has maintained also unofficial

contacts with the highest command echelon of the po-
lice and the National Bureau of Investigation in order

to complement the picture that the annual reports pro-
vide of the use of coercive measures affecting felecom-
munications and oversight of the use of these meas-
ures.The Ombudsman also receives an annual report
on undercover operations and fictitious purchases con-
ducted by police units.
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4. Central sectors of
oversight of legality

1 COURTS AND JUDICIAL
ADMINISTRATION

OVERSIGHT OF LEGALITY

411

The Ombudsman’s duties include exercising oversight
fo ensure that courts and judges observe the law and
fulfil their duties.This includes especially monitoring fo
ensure that the right to a fair frial, which is guaranteed
everyone as a fundamental and human right, is imple-
mented also in practice.

Clients of the judicial system who turn fo the Ombuds-
man often have excessive expectations with regard fo

the Ombudsman’s possibilities of helping them in their
cases.The Ombudsman can not, in her role as an over-
seer of legality, influence the handling of a matter that
is still pending before a court or alter a decision that
a court has made. She can only adopt a position on
whether a party administering the law has done so

within the limits of the discretionary powers statutorily
vested in him or her. Any attempt to have a decision re-
versed must be done through the normal appeal proc-
ess, usually in a higher court.

Oversight of legality with courts as its focus is concen-
frated on procedural guarantees of legal security. The
special foci of oversight of legality are those areas that
remain beyond the reach of other legal means. Typical
examples include the judge’s behaviour, the freatment
of clients and the guidance and advice they are given.
Attention has also been paid fo compliance with legis-
lation on publicity. The Ombudsman has made a spe-
cial effort in her stances to develop so-called good
court practice.

Complaints are typically made about also the way in
which courts evaluate evidence, allegations of partiali-

ty in the procedures followed, disclosure of documents,
the actions of summons-servers, the conduct of oral

hearings, the reasons presented for decisions and de-
lays in court handling of cases.

DECISIONS

412

Erroneous judgement by a district
court in a criminal case where
requesting a penalty resides with
an interested party

The Deputy-Ombudsman issued a reprimand to a dis-
frict court judge for future reference arising out of the
judge’s action in senfencing a defendant to a penalty
for a crime in relation fo which a public prosecutor did
not have the right fo lay a charge.

A simple assault on a person over 15 is an offence
concerning which a public prosecutor can not lay a
charge unless the victim, as an interested party, has
demanded a prosecution. All that had been demand-
ed in the case in the Kuopio District Court was a pros-
ecution for assault as a minor, not simple assault, with

respect to which the interested party had not demand-

ed a penalty. However, the complainant was convicted
of simple assault committed as a minor. A court of ap-
peal later removed the district court’s mention of sim-

ple assault, taking the view that this point of the indict-

ment should have been rejected.

The Deputy-Ombudsman found it obvious that the dis-
frict court judge’s action in imposing the sentence had
been contrary to the provisions of the Penal Code in
that the defendant had been convicted of simple as-
sault despite the fact that the interested party had not
demanded the imposition of a penalty nor requested
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a prosecution.The action was contrary to the official
duties that the regulations require a judge to observe
in his or her official actions. The Deputy-Ombudsman
took the view that the error in sentencing had occurred
as a result of carelessness and that responsibility for
the error resided with the legally frained presiding
judge of the district court.

A person in the position of a district court judge should
know the contents of his or her official duties.The onus
of carefulness on a judge of this stafure, who exercises

independent judicial power, is already a priori accentu-

atedly strong.The case manifested an error that is seri-
ous in principle, because it impinged on the core area
of exercise of judicial power. The district court judge’s

erroneous action was clearly conducive to jeopardis-
ing frust in the appropriateness of judicial power.

In this case, the error was rectified by a court of appeal
before it could cause any concrete drawback or harm.
After the court of appeal had rectified the judgement,
the effect that the error had on the punishment was ul-
timately fairly minor in that the sentence was reduced

by only five day-fines. The district court judge had her-

self noticed the error soon after she had pronounced
judgement and had proactively taken steps fo have the
matter rectified by a court of appeal. In these circum-
stances, the Deputy-Ombudsman took the view that
the district court judge’s unlawful action could not be
deemed to constitute an offence in the performance of
official duty. According fo the Penal Code, for an action
to constitute negligent violation of official duty it must
not be minor when assessed as a whole.

Case no.2457/4/07

Transfer of a prisoner
to an Estonian prison

An Esfonian complainant was dissatisfied because his
chances of being released on licence were reduced

when execution of the seven-year prison sentence im-
posed on him in Finland was transferred to Estonia. In
Finland, he would have been conditionally released af-
ter serving half his sentence, i.e. three years and six
months. His request for parole was rejected in Estonia

and he could only apply again after a year. By then he
had already been incarcerated for five and a half years.

The Deputy-Ombudsman noted that the amount of
prison fime served had been increased in this case by
at least two years compared with what it would have
been in Finland. This corresponded to 57% of the fime
that the complainant would have had to serve in this
country.The Deputy-Ombudsman compared the case
to the situations that were the subjects of two judge-
ments issued by the European Court of Human Rights
in 2006 (Csoszanszki and Szabd), in these, the Court
found that a de facto prolongation of a sentence by
one year and four months (20%) was of significance,
but not in contravention of Article 5 of the Convention
for the Protection of Human Rights and Fundamental
Freedoms.

The Deputy-Ombudsman noted that in the complain-
ant’s case a significantly greater increase in the severi-
fy of senfence had taken place than in the cases that
the European Court of Human Rights had dealt with.
He did not consider it ruled out that a two-year, 57%
de facto lengthening of the period of incarceration
could mean a violation of Article 5 of the Convention.
However, the case law of the Court to date left the ques-
tion open. In domestic law, the impediments to frans-
ferring a prisoner could be considered as going to
some extent further than the criteria set by the Euro-
pean Court of Human Rights. In the light of the infor-
mation available at the time, however, the Ministry of
Justice did not, in the Deputy-Ombudsman’s view, not
exceed its discretionary powers under the law when
it decided fo fransfer the complainant to Estonia.

In the view of the Deputy-Ombudsman, it may be nec-
essary, especially in situations where persons serving
shorter-than-average custodial sentences are being
fransferred, to take account of the aspect that, even if
a probable prolongation of the duration of incarcera-
fion by a certain length of time were fo remain within
acceptable limits, the prolongation in percentage terms
could exceed what is to be regarded as acceptable in
the light of the case law of the European Court of Hu-
man Rights and the rights safeguarded by Section 7
of the Constitution. The Deputy-Ombudsman believes
that the development of the case law of the Europe-
an Court of Human Rights should be followed fo see



whether, for example, an explication emerges concern-
ing the significance of a percentual lengthening of in-
carceration and revision of parole rules with respect to
the acceptability of fransferring prisoners.The Deputy-
Ombudsman informed the Ministry of Justice and the
Helsinki Administrative Court of his opinion.

Case no. 1374/4/07

+2  POLICE

Complaints concerning the police are one of the big-

gest categories. During the year under review 581 com-

plaints relating fo police actions were resolved. This

was more than ever in the past (572 the previous year).

About 13% of the decisions made during the year un-
der review led to measures being taken.

One reason for the number of complaints may be the
nature of police functions.The police have fo interfere
with people’s fundamental rights, often forcibly, and in
many of these situations there is little time for deliber-
ation. Nor does the opportunity exist to appeal against
anything like all police measures.

The overwhelming majority of complaints against the
police concern criminal investigations and the use of
coercive measures. Typical complaints against the po-
lice expressed the opinion that errors had been made
in the conduct of a criminal investigation or either that
an official decision not to conduct an investigation had
been wrong or the length of time taken to complete it

had been foo long. Most complaints concerning the

use of coercive measures related fo home searches

or various forms of loss of liberty. Nor is it rare for com-
plainants to criticise the police’s behaviour or their hav-
ing followed a procedure perceived as partisan.

It seems that in general claims of serious misconduct
against the police, for example downright assault, large-
ly lead directly fo a normal criminal investigation, be-
cause cases of this nature appear quite rarely in com-
plaints. It is conceivable that in cases which citizens
consider glaring they file an official report of a crime
directly, after which the matter is referred to a public
prosecutor for a decision as to whether or not fo con-
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duct a criminal investigation. As such, this is justified
from the Ombudsman’s perspective.

OWN INITIATIVES
AND INSPECTIONS

421

In addition fo dealing with complaints, the Ombuds-
man each year takes up a number of police-related
cases for investigation on her own initiative. Also on-
site inspections are an important part of oversight of
legality.

The Deputy-Ombudsman visited the Ministry of the In-
terior’s Police Department during the year under re-
view. A project fo alter the administrative structure of
the police and the impacts that the State productivity

programme is having on the force were discussed dur-
ing the visit. Other matters taken up included the po-
lice's infernal oversight of legality as well as the use

and oversight of secret intelligence gathering means.
Inspections were also made to two local police forces
and local units of the National Bureau of Investigation

and the National Traffic Police.

Until now, inspection visits have not been of a surprise,
but were instead prepared for in advance by obtaining
documentary material from the police stations. On the
basis of this material, cases are if necessary examined
in greater detail during inspection visits. Observations
made in the course of inspections can lead, for exam-
ple, to a case being taken up for examination on the
Deputy-Ombudsman’s own initiative. Inspections and
investigation of complaints support each other:in-
spections can be planned on the basis of complaints
and also provide information on police activities which
proves useful in deciding on complaints as well as
more generally from the perspective of oversight of
legality.

The aim in inspecting police activities has been to ex-

ercise area-of-emphasis thinking. Special attention has
been paid to measures which have been deemed im-

portant from the perspective of implementation of fun-

damental rights or for some other reason. A further
aim has been fo concentrate on areas in which other
oversight and guarantees of legal security are for one
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reason or another insufficiently comprehensive (for ex-
ample, the absence of a right of appeal). Naturally, fo-
miliarisation with the conditions under which persons

who have been deprived of their liberty are being kept,

mainly in police prisons, is a part of the inspections
programme.

PRISON SERVICE

43

The Ombudsman is required by law fo conduct inspec-
tions in especially prisons and other closed institutions.

Indeed, oversight of the Prison Service has fraditional-

ly been one of the main areas of emphasis in the Om-

budsman’s work.

INSPECTIONS

431

The Deputy-Ombudsman and the legal advisers re-
sponsible for prison affairs visited the Criminal Sanc-
tions Agency, where topical matters relating to over-
sight of the prison service were discussed.

In 2008 the Deputy-Ombudsman conducted inspec-
tions in Riihimdki Prison, the Eastern Finland Regional

Prison and its placement unit, Kuopio Prison and Kylmé-

koski Prison.The Riihimdki and Kylmdkoski visits were
unannounced. On the Deputy-Ombudsman’s instruc-
tions, legal advisers also conducted unannounced in-
spections of the prisons in Pelso and Mikkeli.

The unannounced inspections were related to ratifi-
cation of the Optional Profocol to the UN Convention
against Torture and Other Cruel, Inhuman or Degrad-
ing Treatment or Punishment (OPCAT). It is possible
that the Ombudsman will be designated to head the
national monitoring system that the Optional Protocol
requires and the tasks of which will include conduct-
ing inspections in closed institutions. Although OPCAT
does not specifically require unannounced inspec-

tions, international oversight bodies have considered

them important.

The desire now was to gain experience of these inspec-
tions. A nofification of them was supplied to the Crimi-
nal Sanctions Agency on 12.3.2008. However, the ex-
perience gained remained quite limited, although no
problems of any kind that were aftributable to the pris-
ons arose with regard to the conduct of the inspec-
tions.

As in the past, the opportunity accorded prisoners fo
have a discussion with the Deputy-Ombudsman was
a key feature of the inspections. A total of 36 prisoners
availed themselves of the opportunity. The matters that
concern prisoners could generally be cleared up in

the course of the inspections.

PROPOSALS AND
OWN INITIATIVES

43.2

The Deputy-Ombudsman took nine new matters under
investigation on his own initiative during the year un-
der review:

- alteration of disciplinary documents in a prison

- shortcomings in supervision of prisoners that were
revealed when a remand prisoner absconded

- segregation of minors in a prison

— delay in release on licence and unwarranted
deprivation of freedom

- hearing the view of a prisoner in a special protec-
tion wing concerning continuation of his place-
ment there

- conditions in wings C1, C2 (special protection)
and C3 in Riihimdki Prison

- video surveillance in a prison and recording of
material

- prison practices and guidelines in connection
with visiting groups

- language rights of Swedish-speaking prisoners

inmates’ evening snack in prisons

In the following are outlined the matters investigated
on own initiative and resolved during the year under
review as well as the decisions in complaint cases

that led to making proposals or recommendations. In
addition, Deputy-Ombudsman Petri Jadskeldinen deals



Deputy-Ombudsman Petri Jddskeldinen and Senior Legal Adviser Harri Ojala (cenfre) examine an oufdoor exer-
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cise cage for inmates in Riihimdki Prison in May. Unannounced inspection visits fo prisons began in 2008.

in his article (pp. 11) with some of the shorfcomings

that came to light with respect to ensuring that per-
sons who have lost their freedom have access to the

assistance of legal counsel.

Prisoners’ right to marry

A complainant in Himeenlinna Prison and her fiancé
in another prison could not get married, because the
governor of the prison had announced that the fiancé
would not be allowed into Himeenlinna prison. Ac-

cording to the complainant, the earliest opportunity
that they would have fo marry outside prison would

be in 2013, because both were serving long terms.

The Deputy-Ombudsman found that the governor’s de-
cision had meant that the complainant’s right to mar-
ry had not been implemented. The governor had act-
ed erroneously.

The European Convention on Human Rights and the

International Covenant on Civil and Political Rights spe-
cifically guarantee the right to marry. Although the Con-

stitution of Finland does not contain a provision explic-
itly guaranteeing the right to marry, the protection of
family life and personal liberty that the Constitution
does mention includes, in the Deputy-Ombudsman’s
view, also this right. It is likewise clear from the Mar-
riage Act that certain officials who are authorised fo
perform civil marriages are not only entitled, but also
obliged fo do so.The Act sefs forth the factors (imped-
iments) that limit the right to marry. A person has the
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right fo marry unless the impediments set forth in the
Act exist. With respect to persons serving prison sen-
tences, there are no regulations that would justify re-
stricting their right to marry in any way different from
the right that other persons enjoy or on any ground
other than one specified in the Marriage Act.

The right of prisoners who are incarcerated in two dif-

ferent facilities to marry is not specifically taken into ac-
count in the prison regulations. The Deputy-Ombuds-
man found that a marriage between prisoners can not
be prevented by invoking the poor applicability of the

regulations on transferring a prisoner if failing fo trans-

fer the prisoner thereby de facto prevents the marriage
from taking place. The prison authorities must in some

way or other arrange a real opportunity for the prison-

ers to get married.

The Deputy-Ombudsman informed the governor of Ha-
meenlinna Prison of his view that he had acted wrong-
ly. He also informed the criminal policy department of
the Ministry of Justice of the shortcomings that he had
observed in the regulations on prisoner transfers and
requested that they be taken into consideration in
draffing of amended legislation.

Case no. 3616/4/06*

The child’s interest in the mother-
and-child sections of prisons

The Ombudsman informed the Ministry of Justice and
the Criminal Sanctions Agency in statements of position
that the interest of the child is not always implement-
ed in the operations of mother-and-child sections of
prisons. There are also problems relating to the place-
ment of a child with its parent in a prison. Prisons do
not adequately support the parenthood of mothers
who have their child with them in prison or the objec-
tives of implementation of their imprisonment.

The stances of the Ombudsman were based on her in-

spection visits to Hdmeenlinna Prison and the moth-
er-and-child section of Vanaja Prison in 2007 as well
as on reports received from the Criminal Sanctions

Agency.The Ombudsman asked the Ministry of Justice
and the Criminal Sanctions Agency to inform her, by
30.11.2009, of what measures her statements of po-
sition have given rise to.

Several problematic points

Some parents arriving in a prison are not informed

that the law affords them the possibility of requesting
permission to have their child with them there.The un-
certainty of provision of this information can not be

considered acceptable. The authorities must ensure
that all prisoners to whom this possibility is available

are informed of it.

Another matter that the Ombudsman considered prob-
lematic was that reports by the child welfare authorities
who assess the welfare of the child have contained

shortcomings. Municipal authorities have insufficient
knowledge of prison conditions.This has rendered de-
cision-making concerning a child’s placement difficult.

The Ombudsman took the view that the appropriate-
ness of reports must be followed and developed, so

that implementation of the child’s interest can be en-
sured. She pointed out that, under the Administrative

Procedure Act, an instance making a decision is re-

quired to obtain additional reports supplementing an

inadequate one so that a matter can be resolved.

A further matter that the Ombudsman considered prob-
lematic was that placing a child with its parent in a
prison, something that accords with the child’s inter-
est, could in the worst case even be prevented, be-
cause there are not enough mother-and-child places.
It cannot be regarded as acceptable that the solution
deemed best for the child is not put info practice be-
cause there are not enough suitable places.The Con-
stitution obliges the public authorities to ensure that
fundamental and human rights are implemented. A
dearth of resources does not absolve the public au-
thorities of this obligation.



The mother’s problems
are reflected on the child

It emerged during inspection visits that mothers who
have their child with them in prison take care of it vir-
tually round the clock and their opportunities to take
part in leisure activities in the prison are limited. Some-
thing that the Ombudsman considered particularly
problematic was shortcomings in rehabilitation serv-
ices for mothers who have problems with substance
abuse.

In the opinion of the Ombudsman, the problems that
a mother has in managing her life are reflected in her
ability and energy to bring up the child. Thus what is
involved is putting the child’s interest info practice. The
situation of every child and prisoner must be individu-
ally assessed and taken into account.

The Ombudsman placed special emphasis in her de-
cision on the importance of intoxicant rehabilitation,
because what is involved in freating the mother of a
small child for her intoxicant problem is not only the
prisoner’s own rehabilitation, but also the wellbeing
of the entire family.

Case nos. 2758* and 2765/2/07*

Language rights
of foreign prisoners

The Deputy-Ombudsman decided on his own initiative
fo look into the opportunities available fo foreigners to
obtain information about prison conditions and their

rights and obligations in prison. He considered the sit-
uation problematic and unsatisfactory from the point
of view of foreign prisoners.

The Prison Act provides for prison rules, which regulate
the exercise of prison-specific disciplinary powers.The
Deputy-Ombudsman took the view that, especially from
the perspective of the legal remedies available to for-
eign prisoners, it is important that they receive suffi-
cient information on their rights and obligations. Hard-
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ly any of the rules had been translated into other lan-
guages. In several prisons, however, a franslation pro-
ject, mainly into English, had already been launched.

It appeared on the basis of a report that some prisons
already have the capability to provide inmates orally
and in a language that they understand with the infor-
mation that the Prison Act requires on prison condi-
tions and their rights and obligations. Written induction
guides in foreign languages or summaries of them
were apparently available in all prisons in some form
or other (at their worst, however, they were only gener-
al franslations, not specific to the prison in question).
The language of the translations is mainly English, with
also Russian and Estonian in some prisons. It has been
possible to provide written guidelines concerning the
facility in question, some of them fairly comprehen-
sively, but partially only in Finnish.

According to the Deputy-Ombudsman, the regulations
in the Prison Act and the Detention Act express only
the minimum level of language service that is required

of prisons. He emphasised the fundamental rights-ori-

ented starting point that a prisoner’s protection under
the law, treatment and status should not be worsened
for language-related reasons.

A working group appointed by the Director-General of
the Criminal Sanctions Agency has draffed a proposed

model set of prison rules (26.9.2008).The Deputy-Om-
budsman noted that translating these rules into a vari-

ety of languages when they are adopted would make
it easier fo franslate the rules for individual facilities
and thereby substantially improve foreign prisoners’
opportunities o obfain information on their rights and
obligations.

Case no.2845/2/06*

Pricing of prisoners’ phone calls

The Deputy-Ombudsman decided on his own initiative
to investigate the high rates charged for telephone
calls made by prisoners. It emerged from a report ob-
tained that the rates were in part even several times

63



64

PARLIAMENTARY OMBUDSMAN
CENTRAL SECTORS OF OVERSIGHT OF LEGALITY

higher than the general price level for telephone calls
in society in general.The Deputy-Ombudsman found
that problematic in the light of the small amounts of
funds that prisoners generally possess and the impor-
tance to them of being able to keep in contact with
family and friends in the world outside.

The Deputy-Ombudsman pointed out that, according
to the law, the content of imprisonment is loss or re-
striction of liberty. The enforcement of a sentence of

imprisonment must not cause restrictions of the pris-

oner’s rights or circumstances other than those that
are provided for in law or which inevitably follow from
the penalty itself. The conditions in which prisoners are
kept must be arranged in such a way that they corre-
spond insofar as possible to the conditions of live pre-
vailing in society (the principle of normalcy). There
must be an effort fo prevent the adverse effects aris-
ing from loss of freedom (principle of minimisation of
adverse effects). What the latter principle means is, for
example, that the aim is to support prisoners’ confact
with their families and others close to them so that
these confacts continue during the time that they are
incarcerated.

The Deputy-Ombudsman pointed out that the high
rates charged for calls could de facto limit a prisoner’s
entitlement, which is part of the constitutionally guar-
anteed right fo privacy, to maintain contact with other
people. A factor contributing to the high rates charged
was the need to monitor the calls that prisoners make.
Generally speaking, the expenses accruing from mon-
itoring should be borne by society. In the view of the
Deputy-Ombudsman, it would accord with the princi-
ples of normalcy and minimisation of adverse effects
if the calls made by prisoners cost no more than corre-
sponding calls at the general tariff charged in society.

The Ministry of Justice’s criminal policy department
concurred with these views and acknowledged that
the costs arising from monitoring are fo be borne by
the prison service. The Ministry announced that it had
informed the Criminal Sanctions Agency of this view
and required that these expenses be eliminated from
the rates charged prisoners for telephone calls. The
Deputy-Ombudsman found this measure correct. How-
ever, he asked the Ministry’s criminal policy depart-
ment to inform him, by 30.6.2008, of what measures

the Criminal Sanctions Agency has taken as a result
of the Ministry’s lefter.

Case no. 4300/2/06

The criminal policy department announced on
16.6.2008 that negotiations between the Criminal
Sanctions Agency and a felecoms operator had led fo
a solution according fo which the call rates charged
in closed prisons will be brought info line with those
charged in open facilities. Prisoners will pay only the
SIM card price. The prison service will from that dafe
on bear the costs arising from maintaining the phones
that prisoner use.

Separate outdoor exercise areas
in prisons and prisoners exercising
outdoors in handcuffs

It emerged in the course of inspection visits and while
some complaints were being examined in the Office
of the Ombudsman that in some prisons separate out-
door exercise areas had been created for prisoners
who it was thought, for various reasons, could not ex-
ercise fogether with the general population.The Depu-
ty-Ombudsman found it questionable and problematic
from the perspective of treating prisoners in a manner
worthy of human dignity that separate, cage-like out-
door exercise areas were being used.

The Deputy-Ombudsman decided to investigate on his
own initiative how many caged outdoor exercise areas
or comparable spaces there are in Finnish prisons,
what sizes they are and on what legal and factual
grounds their use is based. At the same time, he initi-
ated an investigation info whether outdoor exercise for
violent prisoners had been arranged by keeping them
in handcuffs while they were exercising.

Separate outdoor exercise areas

The size of a prison outdoor exercise area is not regu-
lated in law. According to the prison service’s building
design guidelines, the recommended size of a section-
specific outdoor exercise area was 30 square metres



per person up to June 2007.The new design plan
guidelines adopted by the Criminal Sanctions Agency
recommend that an outdoor exercise area be dimen-
sioned and shaped in a way that makes it possible fo
walk there. An area must be at least 70 square metres
in size. At most two persons at a time exercise in an
area. It is explained that the guidelines are intended
primarily to apply to new building and can be applied
mutatis mutandis to renovation work.

Separate outdoor exercise areas that were critical in
size were found in Jokela, Kylmdkoski, Pyhdselkd, Rii-
himdki and Vantaa prisons. The situation was most
problematic in Vantaa and  Kylmdkoski.

In the assessment of the Deputy-Ombudsman, Vantaa
Prison should try fo bring about a reduction in the stat-
ed number of prisoners who are simultaneously in the
outdoor exercise area, which is less than 50 square
metres in size, to bring it substantially closer fo the
number specified in the design guidelines. For exam-
ple, fiteen prisoners in an area of less than 50 square
metres at the same fime could not, in the Deputy-Om-
budsman’s view, be regarded as outdoor exercise in
the meaning of the legislation. The same applied also
to Kylmdkoski prison. There, according to information
provided during the Deputy-Ombudsman’s inspection
visit on 16.12.2008, sometimes as many as ten pris-
oners at the same time exercise in a slightly larger area
(about 60 square metres).The Deputy-Ombudsman
deemed the areas in Pyhéselkd and Riihimdki prisons
satisfactory, provided no more prisoners than the build-
ing design guidelines recommend exercise there at
the same time.

The Deputy-Ombudsman asked the governors of
Vantaa and Kylmdkoski prisons to inform him, by
30.6.2009, of what measures have been taken with
respect fo the use of separate outdoor exercise areas
in their prisons.

QOutdoor exercise shackled

It had emerged from some of the complaints investi-
gated by the Deputy-Ombudsman that individual pris-
oners had been handcuffed while exercising outdoors.
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According fo the relevant Act, a threat of violence can
be a ground not only for handcuffing prisoners, but al-
so for denying them outdoor exercise altogether. In the
Deputy-Ombudsman’s opinion, the primary aim must
then be to arrange outdoor exercise without having
to handcuff the prisoner, either by making supervision
more effective or allowing the prisoner to exercise
alone or fogether with other prisoners who are not
focuses of the threat of violence.

If it is still not possible fo arrange outdoor exercise
without a prisoner being handcuffed, it may be neces-
sary, in the view of the Deputy-Ombudsman, fo consid-
er either denying outdoor exercise at all or handcuffing
the prisoner while he is exercising. Which alternative
is decided on in the case of a prisoner who behaves
menacingly must be assessed in each individual case.
The Deputy-Ombudsman considered both alternatives
fo be last resorts. When considering their use, account
must be taken of, on the one hand, the nature of the
threat, the outdoor areas available and the danger of
damage or to personal safety that the threat poses and,
on the other, to the adverse effects of the solution from
the perspective of freating the prisoner fairly and in ac-
cordance with human dignity. In arranging outdoor ex-
ercise, attention can then be paid also fo the prisoner’s
own preference given the choice between exercising
in handcuffs or not being allowed to exercise.

Case no.2076/2/06

Request for a criminal investigation

The Deputy-Ombudsman asked the Vantaa Court Dis-
frict police fo conduct a criminal investigation into a
matter concerning a possible neglect of duty by the
staff of Vantaa Prison in relation fo a remand prisoner
absconding on 29.2.2008, something that was not
noticed until the following affernoon.

An investigation conducted by the Criminal Sanctions
Agency revealed that failure to notice that the prisoner
had absconded was aftributable mainly fo the neglect
of some individual members of staff. Failings in the
prison’s technical surveillance system were also re-
vealed, although the report indicated that they would
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not have prevented the escape from being noticed in
this instance. The report revealed also that the written
guidelines specific fo the work location in question
were not in appropriate shape. An internal examination
of administration led to the governor of the prison is-
suing a caution to the warder who had been supervis-
ing outdoor exercise and written reprimands to a ward-
er who had been on duty in the central control room
during the escape and a warder who had been on
duty in the wing in question.

In the Deputy-Ombudsman’s appraisal, there was rea-
son to suspect that the incident had involved a viola-
tion of official duty or negligent violation of official du-
ty in the sense of Section 9 or 10 of Chapter 40 of the
Criminal Code, and the act, assessed as a whole and
taking into consideration its detrimental and harmful

effect and the other circumstances connected with it,
was not minor in character.

In the opinion of the Deputy-Ombudsman, ascertain-
ing the facts of the incident and legally assessing the
question of duty and responsibility should not be left
to depend entirely on the internal measures that the
prison service took. In situations like this, there is a
priori a need to conduct a criminal investigation. The
grounds on which the Criminal Investigation Act allows
for a decision not fo conduct an investigation did not
appear to exist in this case. On the contrary, the view
could be taken that the public interest demanded an
investigation, because there was reason fo believe
that instances of neglect relating fo key functions of
the prison and also endangering its infernal security
had occurred. If a prisoner can be missing for one and
a half days without the warders being aware of it, not
even the institution’s infernal security (for example with
instances of violence or illness in mind) is of the re-
quired level.

Case nos. 861/2/08 and 1135/4/08

OTHER DECISIONS

43.3

Inadequate level of care personnel
in the Prison Hospital

The Deputy-Ombudsman considered it very worrying
that the safety of patients was being put in jeopardy
due to the low level of care personnel in the Prison
Hospital. This applied especially fo night shifts, during
which one nurse can be responsible for 50 patients.
There are markedly fewer nurses in the Prison Hospital
than, for example, in the bed wards of health centres,
although the patients in the hospital are more likely to
suffer from multiple ailments than their counterparts
in health centres.

The Deputy-Ombudsman emphasised that the fact that
patients in the Prison Hospital often suffer from several
ailments should be taken into consideration in the staff-
ing level there. In his view, the constitutionally guaran-
teed right fo personal safety imposes an obligation fo

make conditions in the hospital such that patient safe-
fy is not endangered.

It likewise emerged in the case that cleaning work in

the Prison Hospital was entrusted fo untrained substi-
fute personnel in the evenings and at weekends. In the
opinion of the Deputy-Ombudsman, the small number
of trained institutional care personnel working in the

Prison Hospital and the use of untrained persons to
perform cleaning tasks increases the risk of spreading

infections and can therefore weaken patient safety, es-
pecially at weekends.

The Deputy-Ombudsman asked the Criminal Sanctions
Agency and the chief medical officer of the prison serv-
ice's health care unit fo inform him of what measures
his expression of opinion has given rise to. He also
sent a copy of his decision to the Ministry of Justice
for its information.

A further matter that the Deputy-Ombudsman consid-
ered problematic is the fact that the National Authori-
ty for Medicolegal Affairs lacks the power to intervene.



That is because, since a separate provision does not
exist, it cannot guide or oversee the operation of the
Prison Hospital. The Deputy-Ombudsman does not find
it purposeful that some organisations arranging health
care services are excluded from the scope of the No-
tional Authority’s guidance and oversight. The Deputy-
Ombudsman informed the Ministry of Social Affairs
and Health of this view.

Case no. 1538/4/05*

The chief medical officer of the prison service reported
that the number of patients in the Prison Hospital had
been reduced, slightly improving the rafio of care per-
sonnel to patients. The ratio remains rather unfavoura-
ble, but night-time staffing has been brought fo an ac-
ceptable level. It has not been possible to increase the
number of institutional care staff. However, the Prison
Hospital is continuing to examine ways of improving
the situation.

The Criminal Sanctions Agency announced that it is
not possible fo increase the number of personnel ow-
ing fo the financial situation and the measures caused
by the State’s productivity programme. The Agency stat-
ed that it was concerned about the smallness of the
number of personnel during the night shift at the Pris-
on Hospital and the standard of cleaning. It reporfed
that it had urged the health care unit to consider sfaff-
ing levels in its own units systematically fo ensure that
health care functioned in such a way that patient safe-
fy would not be endangered under any circumstances.

Prohibition on prisoners
wearing their own clothes

Inmates in Hameenlinna Prison complained about a
decision by the governor to prohibit them from wear-
ing their own clothes in the prison.

The governor cited reasons connected with order, su-
pervision and occupational safety in the prison as his
reasons for prohibiting inmates from wearing their own
clothes. He stated that it had already earlier been ob-
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ligatory fo wear prison garb at work and that the deci-
sion to require the wearing of prison clothes applied
equally to all prisoners. He also pointed to a similar
practice in other prisons.

The Deputy-Ombudsman pointed out that the consti-
tutionally guaranteed protfection of personal liberty in-
cludes the right to wear one’s own clothes. Loss of
freedom does not necessarily include the loss of this
right, and therefore denying people the right to wear
their own clothes can be considered an infringement
of their liberty. In prison situations, this is regulated
by the Prison Act.

According to the Prison Act, the clear point of depar-
ture is that inmates can wear their own clothes in a
closed prison. This is supported also by the Prison Act's
regulations on the content of imprisonment and the
principles of normalcy and proportionality that are ex-
pressed in the Act. The Act does allow the wearing of
inmates”own clothes to be limited for reasons relating
to the requirements of order, supervision or occupa-
tional safety in the prison.

In the view of the Deputy-Ombudsman, legislation that
intervenes in the constitutionally guaranteed protec-
tion of personal liberty must be interprefed narrowly.
The Act does not make possible the kind of categorical
prohibition on wearing one’s own clothes that negates
the right fo do so, which is the principal rule in the Act.
The prohibition on prison inmates in Himeenlinna
wearing their own clothes was categorical in content
and therefore, in the Deputy-Ombudsman’s opinion,
unlawful.

The Deputy-Ombudsman asked the prison governor fo
inform him, by 31.5.2008, of what measures his deci-
sion had given rise fo.

Case nos. 1455 and 1633/4/07

The prison governor forwarded a copy of a new deci-
sion concerning the matter on 30.5.2008. A com-
plaint has been made about also the new decision
(2246/4/08). Handling of the matfer has not yet been
complefted.
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DEFENCE
ADMINISTRATION

44

The Parliamentary Ombudsman Act requires the Om-
budsman to monitor the treatment of especially con-
scripts and other persons serving in the Defence Forces
as well as of peacekeeping personnel and fo conduct
inspections of various units belonging fo the Defence

Forces. Under legislation establishing the division of

labour between the Chancellor of Justice and the Om-
budsman, matters relating fo the Defence Forces, the

Border Guard and peacekeeping personnel are specif-

ically within the Ombudsman’s remit. In practice, the
Ombudsman is the only instance outside the Defence

Forces that oversees the rights of conscripts and oth-
er military personnel. Even in an international compar-

ison defence forces and military organisations that are
subject to independent external oversight are rare.

Complaints concerning matters in the military affairs
category have been made to the Ombudsman by both
regular personnel of the Defence Forces and Border
Guard and conscripts, and sometimes by conscripts’
parents.The threshold for making a complaint remains
fairly high for conscripts and others doing military serv-
ice.They often consider it advisable to wait until they
are nearing the end of their time in the military or have
already ended it before furning to the Ombudsman.
However, complaints by conscripts have proved to be
well-founded more often than with complaints on aver-
age. Their complaints generally relate to the freatment
accorded them or to disciplinary measures fo which
they have been subjected. A considerable proportion
of complaints by conscripts concern medical care and
especially the way sick conscripts are treated.

From time to time there have also been complaints of
bullying in various forms. Traditions of bullying and ha-

Representatives of the conscripts’committee were among the persons with whom Deputy-Ombudsman Jukka
Lindstedt had discussions when he made an inspection visit fo the Uusimaa Brigade in December.



zing mainly make their influence felt within conscripts’

own circles, but the Ombudsman has underscored the
responsibility for oversight that resides with regular
personnel.

58 complaints concerning military matters were re-
solved during the year under review. About a third of
them led fo measures. For example, Deputy Ombuds-
man Jukka Lindstedt drew atfention to shortcomings in

the way explosives were stored by the Defence Forces.

In another decision he stressed the obligation to hear
the view of a conscript when his suitability for service
status is altered.

INSPECTIONS

441

On-site inspections of military units are a central part
of oversight of legality with soldiers as its focus. The
aim in recent years has been to make these inspec-
tions more effective and frequent. Material ordered in
advance from sites scheduled for inspection contains
inter alia an explanation of the numbers of regular
personnel and conscripts in the unit, decisions con-
cerning disciplinary matters and damage as well as
reports on duty arrangements and medical care for
conscripts.

In conjunction with inspections it has been important
that specifically conscripts are offered the opportunity
to have a confidential discussion with the Deputy-Om-
budsman.The same opportunity has been arranged
for regular personnel as well.

Conversations with conscripts often touch on matters
which the Ombudsman takes up with superiors be-
longing to the regular personnel in the final discussion
together with the unit commander. Many problems of
a fairly minor character can thus be taken care of. If
matters of principle or serious shortcomings are in-
volved, the Ombudsman launches a separate study
or criminal investigation following the inspection. Dis-
cussions with conscripts have also a preventive sig-
nificance.
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A'total of twelve units and staff facilities belonging to
the Defence Forces and the Border Guard were in-
spected during the year under review.

5 ASYLUM AND
IMMIGRATION

The complaints included in the statistics as asylum and
immigrationals” affairs by the Office of the Parliamen-
tary Ombudsman are mainly those relating fo the Al-
iens Act and the Citizenship Act.

The subjects of complaints are in most cases the au-
thorities responsible for issuing permits and submis-
sions, especially the Ministry of the Interior, the Direc-
forate of Immigration, the police, the Ministry for For-
eign Affairs or Finnish diplomatic missions abroad as
well as the Border Guard.

By contrast, not all matters that involve persons other
than Finnish citizens are classed as asylum and im-
migration affairs. The borderline between an asylum
and immigration matter and other matters can be
blurred, for example when the issue involved is dis-
crimination directed against a foreigner.

Decisions in 47 cases involving asylum and immigra-
tion affairs were issued during the year under review.
Many complaints related fo the length of fime faken to
deal with an application for a permit or dissatisfaction
with an authority’s decision not fo grant a residence

permit or visa.

Atypical asylum and immigration complaint that can-
not usually lead to measures on the part of the Om-
budsman concerns such matters as a negative visa
decision.The overseer of legality has also had hardly
any possibility of infervening in asylum- and residence-
permit-related decisions that have acquired the force
of law. Cases like this largely involve discretionary de-
cisions. However, the Ombudsman has intervened in
some aspects associated with handling of applications
for both visas and residence permits and in some
cases investigated the grounds on which visa app-
lications have been denied.
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A decision concerning a congregation providing ac-
commodation o asylum-seekers whose application
had been turned down is outlined below under “Oth-
er matters”.

26 SOCIAL WELFARE

Social welfare includes the social services and bene-
fits arranged and provided by municipalities as well as
last-instance financial assistance o which person are
entitled when they have no other income or funds, i.e.
income support. Section 19 of the Constitution requires
the public authorities fo guarantee for everyone, as pro-
vided in more detail by an Act, adequate social serv-
ices. Everyone likewise has the right fo receive the in-
dispensable subsistence and care necessary for a life
of dignity. The issue in complaints concerning social
welfare is the implementation of these rights in mu-
nicipally arranged social welfare services and income
support.

As in earlier years, the biggest category of complaints
concerning social welfare related fo income support,
services for the handicapped and child welfare. Com-
plaints relafing to child welfare are explained in great-
er detail in the section dealing with children’s rights.
There were only a few complaints each in the catego-
ries relating fo other social welfare, such as children’s
day care, freatment for intoxicants abuse, home help
services and institutional and housing services.

Income support is the last-resort financial assistance
to which a person is entitled when he or she has no
other income or funds. The Ombudsman can not adopt
a position on the application of the Income Support
Act in decisions that presuppose individual assessment
of need if the authority concerned has acted within its
statutory discretionary powers. In these cases, the Om-
budsman has urged complainants fo avail themselves
of the appeal processes that they are entitled to go
through.

Income support-related complaints concerned above
all the long times taken to process applications. With
effect from the beginning of 2008, statutory deadlines
for dealing with them were in force. In an urgent case,

a decision in an income support matter must be made
on the basis of the available information on the same
weekday as an application is received or at least the
following day. In non-urgent cases, the decision must
be made without delay, and not later than on the se-
venth weekday after receipt of an application. Because
investigation of most of the complaints in which de-
cisions were issued in 2008 had begun the previous
year, the effects of the deadlines introduced at the be-
ginning of the year were still not reflected in all respects
in the complaints resolved.

Complaints relating to aged persons concerned, infer
alia, obtaining home help services, the quality of care
in various facilities where it is provided as well as the
charges levied for services.There were also a couple
of complaints concerning the aftitude fo relatives in
negotiations concerning freatment. There are no sepa-
rate statutory provisions concerning the arrangement
of services for the aged; instead, they are arranged
through the general system of social welfare and
health care services.The law assigns responsibility
for arranging services fo municipalities.

Social services that are important from the point of
view of specifically the aged population are support
for informal care, home help and institutional and
housing services. A municipality is required fo arrange
these within the framewaork of the funds that it has ap-
propriated for the purpose. Thus the entitlement of
aged persons to care services is not safeguarded in
legislation as a subjective right for all who need them;
instead, a municipality can channel its resources to
those who need them most. In the final analysis, how-
ever, entitlement fo care is safeguarded by the right
that the Constitution guarantees everyone to receive
the indispensable subsistence and care necessary
for a life of dignity.

Aged or elderly persons are not recognised as a dis-
tinct category in the legislation on health services, ei-
ther.Age is not a ground for excluding someone from
freatment; instead, health care and medical treatment
of a high standard must be given to all who, on med-
ical grounds, need it. It is a different matter that age
brings changes in the body and a reduction in the le-
vel of its functional capability. These can lessen the
benefit obtained from treatment and measures and



increase the risk of their causing adverse effects. If the
possible adverse effects and their probability outweigh
the benefits to be expected from treatment, this can be
a ground for withholding some or other treatment.

As in earlier years, most complaints concerning serv-
ices for handicapped persons related fo fransport serv-
ice, but there were also some relating to the arrange-
ment of serviced accommodation, provision of inter-
preters, altering dwellings and obtaining a personal
assistant. The long times taken to process applications
for services for the handicapped likewise featured in
complaints.The legislation on services for the disabled
does not contain provisions on the length of process-
ing periods.

The Ombudsman has pointed out in her decisions on

complaints that the time taken to deal with applica-

tions must be reasonable, taking the nature of the mat-
ter and other relevant circumstances into considera-
tion. For these reasons, processing times can some-

times lengthen without there having been any foot-

dragging in the matter.

Applications for services for the handicapped range
from those concerning dwelling alteration work that re-
quires advanced knowledge of construction methods
to often-simple requests for fransport services. In as-
sessing whether or not there has been delay in deal-
ing with a matter, its importance to the party concerned
must also be faken into account.The greater the im-
pact a decision will have on the everyday life of the
person concerned, the more expeditiousness should
be aimed for in the processing leading up fo it. When
what is involved is safeguarding essential care or oth-
er fundamental rights, the more importance must be
attached fo ensuring that it is handled without delay.

As in earlier years, there were only a few complaints
concerning services for mentally handicapped per-
sons or their freatment.The emphasis in the Ombuds-
man'’s oversight of legality in the sector of care servic-
es for the mentally handicapped is on service centres,
which are maintained by infermunicipal joint authori-
ties and provide special care.

Coercive measures to which mentally handicapped
persons are subjected and restrictions of their right of
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self-determination are the special focus of oversight
during these inspection visits. The legislative provisions
covering the use of restraint and other restrictions of
the right of self-determination in special care services
for the mentally handicapped are not precise. Coercive
measures are resorted to in both institutional and open
care and the persons subjected to them include also
some who have not been committed to special care
against their will.

Measures of this kind include being confined to one’s
own room or a safe room or being physically restrained.
The legal security of mentally handicapped persons
as well as of care personnel requires the grounds for
the use of coercive measures and the procedures fol-
lowed when they are used fo be as clear and consist-
ent as possible.

Other aspects looked at during inspection visits include
the conditions in which inmates of institutions live and
the treatment accorded them, protection of privacy, the
comfort and pleasantness of their physical surround-
ings. their opportunities to engage in activities and the
number and competence of staff. The facilities to which
inspection visits were made during the year under re-
view were two rehabilitation centres and one central
institution belonging to a special care district.

Each year, the Ombudsman receives complaints con-
cerning the action of social welfare authorities in dis-
closing secret information on parents and their chil-
dren.The parents in question are generally locked in
disputes with each other and one takes the view that
confidential information about him or her has been
incorrectly revealed to the other.

Under the Act on Publicity of the Activities of Public Au-
thorities, the guardian of a child is entitled fo obtain
information on documents concerning the child.The
problem is that documents in the possession of the
social welfare authorities often contain not only infor-
mation on the child, but also information on the other
parent’s private life, information that is required by law
to be kept secret. However, separating information on
the child from that concerning the parent living with it
can be difficult. Separating these strands of informa-
fion is especially difficult when a case involving child
welfare is involved.
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Indeed, the Ombudsman has noted in decisions on
complaints with a bearing on this that the authorities

always have a cerfain degree of discretion as to wheth-

er information concerning a parent can be regarded
as relating to a child’s care and maintenance in such
a way that it can not be separated from information

concerning the child. Under the Administrative Judicial
Procedure Act, an appeal against a decision can be
lodged by the party to whom the decision relates or
whose right, obligation or inferest it directly affects.

The Ombudsman pointed out in one decision on a
complaint that, because the disclosure of information
affected the interest and a right of one parent, it would
have been appropriate o issue a written decision,
complete with right of appeal to an administrative
court, to release the documents and inform the parent
whose information had been revealed to another party
of the decision. She also took the view that this parent
should have been consulted before information was
revealed fo the other parent.

7 HEALTH CARE

The Ombudsman oversees publicly provided health
care. What is involved is primarily implementation of
the adequate health services that are guaranteed in
the Constitution as a fundamental right.

Complaints relating to health care in 2008 concerned,
infer alia, compliance with the obligations imposed
under the freatment guarantee, the right of patients fo
good treatment as well as their rights with respect to
self-determination and access to information, entries
in patient records and disclosure of information on
patients as well as the obligation fo keep patient in-
formation secret and protection of patients” privacy.
As in earlier years, appropriate handling of matters
on the part of health care authorities and operational
units was in the spotlight of atfention.

In oversight of legality, freatment must also be as-

sessed against medical criteria. Before making a de-
cision in these situations, the Ombudsman consults
medical experts, generally the National Authority for

Medicolegal Affairs, which since 1.1.2009 has been
part of a new licensing and oversight body called the
National Supervisory Authority for Welfare and Health.

Psychiatric care that is given without the patient’s con-
sent is an especially important area in oversight of le-
gality. On her inspection visits to the operational units
that provide psychiatric care the Ombudsman pays
special attention to the conditions in which patients
who have been committed are kept and the treatment
they receive. She has discussions with the hospital
management, patients’ representatives, members of
staff and with individual patients, studies documents
and inspects closed wards and their special areas.
During the year under review, she inspected the State-
run Old Vaasa Hospital and the Harjavalta Hospital,
which belongs to the Satakunta Hospital Care District
joint authority.

471 SOME QUESTIONS THAT
AROSE IN COMPLAINTS

The freatment guarantee obligations provided for in
the Primary Health Care Act and the Act on Special-
ised Medical Care complement the guarantee of ade-
quate health services that is enshrined in the Consti-
fution, because they defermine the maximum waiting
times before being admitted for treatment. The main
rules is that in basic health care patients must be ad-
mitted within three months, in oral health care within
six months and in specialised health care likewise
within six months.The Ombudsman criticised short-
comings with respect to implementation of the treat-
ment guarantee in several of her decisions. Here are
some examples:

The treatment guarantee obligations provided for in
the Act on Specialised Medical Care were not com-
plied with in the Tampere University Central Hospital.
A patient had to wait over fen months fo be admitted
for a cervical spine operation. He had been suffering
severe pain and as a result had hardly been able to
work at all. The target waiting period for admission for
this type of operation at the hospital had been esti-
mated at two months. However, the hospital did not



arrange freatment for the patient within this period nor
even within the maximum period, six months, specified
in the freatment guarantee. Nor did it procure treat-
ment for the patient from another provider.

A Helsinki health centre, in turn, contravened the treat-
ment guarantee obligations enshrined in the Primary
Health Care Act when a patient received necessary
treatment, a filling for a split tooth and removal of
plaque, only a year and three months after her need
for freatment had been assessed.

Also investigated were complaints relating to the right
of an infoxicated person to receive the freatment that
his state of health called for. In her decisions on these
complaints the Ombudsman has pointed out that a
person seeking health care is a patient and comes un-
der the terms of the Act on the Status and Rights of Pa-
tients irrespective of the reason for applying or arriving
for treatment. Patients have a right fo the health and
medical care that their state of health presupposes ir-
respective of whether or not they are infoxicated. Nor
may an operational unit providing psychiatric care re-
fuse to accept a patient for examination on the ground
that the patient is intoxicated or on the basis of a par-
ticular blood alcohol level. Thus individual treatment
decisions must be based on assessment of the pa-
tient's need for medical freatment, based on medical
reasons, and an intoxicated person can not be placed
in a different position relative to other patients.

The Act on the Status and Rights of Patients states
that a patient has a right to good care and treatment.
A question often raised in complaints was whether the
care provided had met the obligations of the Act. As in
earlier years, questions brought up related to patients’
right fo receive an explanation of factors fo do with
tfreatment and reaching agreement on treatment to-
gether with the patient as required by the Act.

The way in which patient records are drafted and re-
quests by patients fo receive information concerning
their own records confinued to feature very often in
complaints.

In one complaint case the Ombudsman considered it
a very serious shortcoming that the entries in records
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concerning examination and freatment of an elderly
patient in the Lahti City Hospital were in places so in-
adequate that the oversight authority, in this instance
the Southern Finland Provincial State Office, from which
the Ombudsman had requested an expert medical
opinion on the complaint, was unable on their basis
to evaluate the content and implementation of the pa-
tient's freatment in all respects. Owing to the flawed
nature of the patient records, therefore, the Provincial
State Office was unable to give the Ombudsman the
expert submission that she had requested on the ap-
propriateness of the treatment provided. For this reo-
son, the Ombudsman was likewise unable to assess
whether the patient had in all respects received the
good health care and medical treatment required un-
der the Act or whether the health care personnel who
had parficipated in the patient’s care had behaved ap-
propriafely in all respects in their professional actions.

Complaints alleging negligence with respect fo the
obligation to maintain the secrecy of information con-
cerning a patient’s stafe of health were among those
resolved during the year. For example, an occupation-
al health doctor in the City of Helsinki Occupational
Health Care Centre was found to have acted contrary
fo the Act on the Status and Rights of Patients when
she sent a sickness leave form containing details of
a feacher’s state of health and capacity for work fo a
school principal without the teacher’s written consent.

As in earlier years, there were also complaints con-
cerning the obligation that health care authorities
have to provide advice and guidance.

The Ombudsman found that the Vaasa Hospital District
joint authority had an obligation to inform the residents
of its area of an agreement between the Eteld-Pohjan-
maa, Keski-Pohjanmaa and Vaasa hospital districts
and of the implications of this agreement for the avail-
ability of specialised hospital care. Under the agree-
ment, patients can choose freely to seek freatment in
a hospital in whichever district they prefer.There was
no information about the arrangement on the hospital
district’s or central hospital’s web sites nor any bulletin
fo patients. In the view of the Ombudsman, the popu-
lation have the right to know how specialised hospital
care services have been arranged in the hospital dis-

73



PARLIAMENTARY OMBUDSMAN
CENTRAL SECTORS OF OVERSIGHT OF LEGALITY

fricts and which health care operational units they are
supposed to apply fo when they need these services.

Some complaints investigated related to the appropri-
ateness of procedures followed by health care author-
ities and operational units. Examples of the matters
crificised included the long times faken fo deal with
complaints concerning health care by the Patient In-
surance Centre, the Western Finland Provincial State
Office and the National Authority for Medicolegal Af-
fairs.

In one complaint investigated by the Ombudsman,
the Blood Transfusion Service of the Finnish Red Cross
was criticised for having imposed a permanent ban on
blood donations by men who had sex with other men,
the argument being that this was contrary to the anti-
discrimination provision in the Constitution.The Om-
budsman based her decision on several expert opin-
ions that she had received. They contained appropri-
ately reasoned epidemiological information to the ef-
fect that sex between men clearly increases the risk
of contracting serious blood-transmitted infectious dis-
eases, such as HIV and hepatitis B and C and thereby
also increase the risk o safety in a blood transfusion.
Because the aim is fo ensure that blood is safe for a
patient who receives it in a transfusion, the permanent
ban on donation can be considered justified.

The Ombudsman pointed out in her decision that the
Constitution requires the public authorities to promote
the health of the population. Based on the expert sub-

missions, it can be concluded that the acceptable rea-
son that the Constitution presupposes exists for the per-

manent ban on blood donation.The Ombudsman em-
phasised that the ban does not relate to sexual orien-
tation, which enjoys constitutional protection against
discrimination, but rather from sexual behaviour.

The starting point in the legislation regulating the blood
transfusion service is that not everyone can donate
blood, but that the donor must be suitable. Suitability
as a blood donor presupposes that the donor’s iliness,
medication or the risk of illness does not endanger the
donor’s health nor the safety of the blood donated.

+s  CHILDREN'S RIGHTS

In accordance with a request expressed by the Edus-
kunta in 1998, oversight of implementation of children’s
rights is one of the areas of emphasis in the Ombuds-
man'’s work.

The most important new development from the per-
spective of implementation of children’s rights in 2008
was the entry into force of the new Child Welfare Act af
the beginning of January.The new legislation prompt-
ed the media to devote considerable aftention to child
welfare. The relative share of child welfare in the cases
dealt with during the year under review appears fo have
increased. Parents and guardians are presumably bet-
ter informed than earlier about children’s rights and
their own rights in the area of child welfare, something
that has been reflected in the number of complaints.
In 2008 the Ombudsman issued decisions in a fotal
of 120 cases concerning children’s rights. About 22%
of them led fo measures. Complaints concerning chil-
dren’s rights are not shown in the statistics as a sep-
arate category, because they are grouped according
to the authorities that are the subjects of complaints.
Child welfare cases accounted for nearly a half of deci-
sions. A second major category related fo disputes be-
tween parents over child custody and visitation rights.
Together these cases accounted for about two-thirds
of decisions conceming children’s rights.

The Ombudsman for Children, who has been oversee-
ing implementation of children’s interests and rights
on a general level since 2005, paid special attention
during the year under review fo respect for children’s
own rights of participation. A report on how children
themselves feel their rights are being respected was
prepared and complemented with a separate report
on implementation of the welfare and rights of Sami
children (Summary of the Report of the Office of the
Ombudsman for Children 4:2008, Pdivi Tuononen: "It
concerns adults! The opinion of children and young
people in Finland on the realization of their rights,
(www.lapsiasia.fi). By contrast, the emphasis in the
Parliamentary Ombudsman’s oversight of legality was
on guardians”and parents’ fake on implementation of
children’s rights rather than the perception of children
themselves. Complaint cases are offen felt to be diffi-



cult, for which reason they are faken care of by guard-
ians, whose tfask it is to represent the child and speak
on its behalf. Especially matters concerning implemen-
tation of the rights of special groups of particularly vul-
nerable children have been taken under investigation
also on the Ombudsman’s own initiative. One matter
on which a decision was issued during the year, for ex-
ample, concerned the position of children living with
their mothers in prison.

Implementation of the rights of
children living with a parent in prison

In 2007 the Ombudsman inspected prisons in which
children lived with their mothers. On the basis of the

inspections and the reports obtained arising from them,
she issued two decisions. It emerged from these that
the way the mother-and-child sections of prisons op-
erated did not correspond in all respects to the legis-
lation on the prison service and child welfare. Several

shortcomings were identified. Some parents entering

prison did not receive information that the law allows
them the opportunity to request permission fo have

their child with them. Children are placed in a prison
under a decision for which a statement from the social
welfare authorities concerning the child’s interest is re-
quired, but these statements are not offen based on

sufficient expertise in relation to prison conditions. It

was not possible to implement decisions in the intend-
ed manner, because there were not enough mother-
and-child places. The Ombudsman took the view that,
infer alia, sufficient expertise in relation to implement-
ing the child’s interest should be ensured in decision

making. Towards the same end, enough mother-and-

child places must also be provided.

A further aspect that the inspections revealed was that
mothers who have their child with them in prison take
care of it nearly round the clock and their opportunities
to fake part in leisure activities in the prison are limited.
In the view of the Ombudsman, the problems that the

mother has in managing her life are reflected in her
ability and energy as an upbringer and thereby also in
implementation of the child’s interest. In her decision,
the Ombudsman placed special stress on the impor-
tance of rehabilitation for substance abuse, because
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treating mothers of small children who suffer from
these problems is also a matter of the welfare of the
entire family.

The Criminal Sanctions Agency had commenced its
own development work in relation to the position of
children and parents together in prison.The Ombuds-
man considered it sufficient to inform this authority of
the shortcomings that she had observed.

Case nos. 2758* and 2765/2/07*

Problems with legal remedies in
relation to adoption procedures

Markedly more complaints relating to the adoption pro-
cess than in the previous year were dealt with in 2008.

Among the cases in which the Ombudsman issued de-

cisions were those involving: the complainants’ ques-
tion about possible discrimination and an absence of
legal remedies when the adoption counselling being
received by a person with several handicaps and that
person’s spouse was terminated and there was no right
of appeal against the decision.The couple were seek-
ing a domestic adoption.The Ombudsman found that
assessing persons wishing to be adoptive parents
from the perspective of the prospective adopted child’s
interest had not in and of itself constituted discrimina-
tion.The issue to be resolved in the complaint case
was whether an association that provided adoption
counselling services with the permission of the Minis-
try of Social Affairs and Health had used its discretion-
ary powers in an acceptable way.

The Ombudsman concluded that the association’s de-

cision had been founded in its essential aspects on
facts that could, in the light of the legislation in force,
be deemed significant when assessing the interest of
the child fo be adopted. In her evaluation, the discre-
tionary powers had not been exceeded nor used on
grounds that could be considered inappropriate. Thus
there was no reason fo suspect discrimination in the
case.

The association in question had, upon request, issued
a written decision under which adoption counselling
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had been terminated. The decision could not be ap-
pealed against. The Ombudsman assessed the case
also taking into consideration that what was involved
was an outsourced service, which was required to be
of the same standard as an equivalent municipal serv-
ice. She took the view that also a municipal authority
can make a comparable decision to end counselling
in relation o an application for a domestic adoption. It
is not possible, the Ombudsman pointed out, to appeal
against this decision. Nor is it possible according to the
law fo apply fo a court for a ruling merely on suitability

to be an adoptive parent. A prerequisite for an applica-

tion fo a court would be that the child infended to be
adopted had already been placed with the parents re-
ceiving adoption counselling.

The Ombudsman sent a copy of the decision to the

Ministry of Justice for information. Amended legisla-
tion on adoption is currently being drafted there.The
use in domestic adoptions of a licence procedure sim-
ilar to that used in international adoptions has been
recommended in an assessment memorandum from

the Ministry. This procedure would have given com-

plainants the opportunity fo have a decision reviewed

if they considered it discriminatory.

Case no.1715/4/06

In one other decision the complainant had criticised
social workers from the Vantaa social welfare and
health department who had provided adoption coun-
selling. She had not, in her own opinion, consented
to her child’s confirmed adoption. The Vantaa District
Court had confirmed the adoption on the basis of an
application made to it. A common-law couple had be-
lieved that the complainant’s child had thereby be-
come theirs. It later emerged, however, that in the le-
gal sense the complainant was no longer the parent
of her own biological child.

Under the Adoption Act, an intra-family adoption is pos-

sible only when the adopting partners are married fo
each other. In other cases the adoption irrevocably

severs the legal tie between the child and the parent
that has given it up for adoption. The Ombudsman fook
the view that a report had shown that this had been
unclear to the social workers who had provided the

adoption counselling.

Under the Adoption Act, receiving the consent of the
parents of a child that is to be adopted is a part of
adoption counselling. Before they give their consent,
the purpose of adoption, the prerequisites for it as well
as its legal implications must be explained fo the par-
ents.The Convention on the Rights of the Child requires
the signatory stafes to guarantee that, when necessary,
the interested parties, having received appropriate
adoption counselling, have given their informed con-
sent for an adoption.

The Ombudsman issued a reprimand for having fol-
lowed an unlawful procedure to the social worker who
had given the adoption counselling. She also recom-
mended that the City of Vantaa consider how it could

make recompense to the complainant for the harm

and inconvenience caused by the unlawful procedure

that had been followed. In her view, the events revealed
that the tasks involved in adoption counselling had

not been divided nor the personnel guided in the best
possible way.

Case no. 2555/4/06

+9 SOCIAL INSURANCE

The Constitution guarantees everyone the right fo ba-
sic subsistence in the event of unemployment, iliness,
and disability and during old age as well as af the birth
of a child or the loss of a provider. Social security is

part of the system of security of livelihood and by it is

meant stafutorily arranged compulsory insurance to

provide for the situations mentioned.

As in earlier years, the complaints received during the
year under review concerned sickness insurance com-
pensation payments, housing subsidies, parents’ bene-
fits, compensation for the cost of medicines, disability
pensions, accident compensation, rehabilitation and
injury as a result of criminal acts. Some complaints
concerning study grants as well as compensation un-
der the Military Injuries Act and matters relating fo con-
scripts’ allowances were also received, in addition to
a number concerning determination of social secu-
rity for persons resident abroad and those moving fo
Finland.



The focus of criticism was often the fact that an appli-
cation for or an appeal concerning a benefit had been
turned down. Among the matters expressed in com-
plaints were dissatisfaction with the fact that a treat-
ing doctor had deemed a benefit applicant as incapa-
ble of work, but another expert physician in a pension
institution or appeal instance had taken the view that
the applicant was not entitled to the benefit. The Om-
budsman can not generally intervene in the contents
of a benefit decision, for which reason she must often
point out in her reply that an authority had reached
its decision in the matter within the parameters of its
discretionary powers and advise the complainants to
avail themselves of the appeal processes available fo
them.

Other things criticised in complaints were the slowness
with which matters were handled, failure fo observe
the service principle as well as neglect of the obligo-
fion fo advise and provide information. There were also
expressions of dissatisfaction that benefit applicants
had not been given sight of documents concerning
them and that decisions were foo scantily reasoned.

It is an aspect of good administration and judicial pro-
cesses that matters are dealt with within a period that
is, taking the nature of the matter and other relevant
circumstances into consideration, reasonable and with-
out undue delay. This is very important for the reason
that the benefits involved safeguard basic subsistence.
Indeed, processing times must be examined from the
perspective of the applicant and the overall fime taken
to process a matter assessed. As things now are, the
time it can take o obtain a decision on some benefits
can be as long as over 30 months from submission of
application fo a decision by the Insurance Court.

The Ombudsman has in several years drawn attention
in her responses and also in other conjunctions (such
as in her presentation at the Mental Health Days in
Kuopio on 30.9.2008) to the long times taken by the
Insurance Court and the Social Security Appeal Board
and pointed out that the state of affairs must be regard-
ed as a major problem of legal security. The average
time faken to deal with a matter in 2008 was 13.5
months in the Insurance Court and about 16 months
in the case of the Social Security Appeal Board. Arising
from this, the Ombudsman invited representatives of
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Dr. Raimo Pekkanen, a former justice of the European
Court of Human Rights, welcoming Ombudsman Riit-
fa-Leena Paunio to make a presentation fo the Espoo
War Veterans in October 2008.

the Social Security Appeal Board to a consultation in
her Office in late 2007. She also monifored implemen-
tation of the Social Security Appeal Board’s results
agreement and on this basis conducted an inspection
visit to the Ministry of Social Affairs and Health’s insur-
ance department fo explore the Appeal Board’s situ-
ation.

Taking the special nature of social insurance into con-
sideration, it is important that matters are dealt with
not only expeditiously, but also carefully, that the rea-
sons for decisions are appropriately outlined and that

benefit applicants are guided and advised sufficiently

well. Shorfcomings were identified in the arrangement
of fransactions with authorities and their processing of
matters as well as in the advice and guidance provid-
ed by authorities. Legal security may also be jeopard-

ised as a result of complainants not being able to see

documents concerning them.

The Ombudsman has in recent years made inspection
visits to the Insurance Court, the appeal boards for stat-
utory social insurance and first-instance employment
pension institutions as well as to branch offices, insur-
ance districts and the liaison centre of the Social Insur-
ance Institution. In 2008 she made inspection visits to
the insurance department of the Ministry of Social Af-
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fairs and Health, the Insurance Supervisory Authority
and the Social Insurance Institution’s South Finland re-
gional centre and collection unit.

On her visit to the Ministry’s insurance department, the
Ombudsman especially wanted to explore the situation
of the Social Security Appeal Board as well as the sta-
tus of civil servants, representatives of the labour mar-
ket organisations and insurance institution doctors in
the social security appeal bodies. She was also inferest-
ed in compliance on the part of insurance institutions
with the statutory deadlines for transferring appeals.

The purpose of the inspection visit fo the Insurance Su-
pervisory Authority was to examine that body’s over-
sight of procedures and receive a report on the obser-
vations that it had made in the course of its inspection
visits fo insurance institutions.

The focus of the Ombudsman’s attention on her visit
to the Social Insurance Institution’s South Finland re-
gional centre was how the requirements of the Admin-
istrative Procedure Act and in general the demands

with respect to good administration and official actions
were being met. Matters that received special attention
were the times taken to handle benefit applications,
client service, advice, fransfers of information from one
benefit matter fo another and implementation of equal-
ity. In the light of the Ombudsman’s observations, pro-
cessing times were relatively good in the insurance

districts and the reasons presented for decisions were
in the main appropriate and adequate.

OTHER MATTERS

410

Parish did not hide asylum seeker

Deputy-Ombudsman Jukka Lindstedt took the view that
the Parish Council and Vicar of the Mikaelinseurakun-
ta (Parish of St. Michael) in Turku did not act in contra-
vention of their official duty when, in 2007, the parish
provided a woman from Iran with support and accom-
modation.The woman’s application for asylum had
been refused.

The parish based its action on the Finnish Ecumenical
Council’s publication *The Church as a Refuge”, which
it regarded as binding on the Evangelical Lutheran

Church of Finland. The woman was the first person to
seek refuge from the church after the guide booklet
had been published.

However, it was pointed out in other statements re-
ceived that the publication was not binding in nature.
Deputy-Ombudsman concurred with this view.

The Deputy-Ombudsman found on the basis of reports
that the asylum seeker had not been hidden, but that
instead the matter had been dealt with openly and in
accordance with the spirit of the Administrative Proce-
dure Act, which requires authorities to assist each oth-
er and strive to promote inter-authority cooperation.

Thus no improper procedure had been followed in the

matter.

Case no.2096/4/07*



ANNEX 1

CONSTITUTIONAL

PROVISIONS PERTAINING TO
PARLIAMENTARY OMBUDSMAN
OF FINLAND

11 June 1999 (731/1999)
entry info force 1 March 2000

Section 38 - Parliamentary Ombudsman

The Parliament appoints for a term of four years a Par-
liamentary Ombudsman and two Deputy- Ombuds-
men, who shall have outstanding knowledge of law.
The provisions on the Ombudsman apply, in so far as
appropriate, to the Deputy-Ombudsmen. The provisions
concerning the Ombudsman shall apply mutatis mu-
fandis also to a Deputy-Ombudsman and a substitute
for a Deputy-Ombudsman. (24.8.2007/802)

The Parliament, after having obtained the opinion of
the Constitutional Law Committee, may, for extremely
weighty reasons, dismiss the Ombudsman before the
end of his or her term by a decision supported by at
least two thirds of the votes cast.

Section 48 - Right of attendance of Ministers,
the Ombudsman and the Chancellor of Justice

The Parliamentary Ombudsman and the Chancellor of
Justice of the Government may attend and participate
in debates in plenary sessions of the Parlioment when
their reports or other matters taken up on their initia-
tive are being considered.

Section 109 - Duties of the Parliamentary
Ombudsman

The Ombudsman shall ensure that the courts of law,
the other authorities and civil servants, public em-
ployees and other persons, when the latter are per-
forming a public task, obey the law and fulfil their ob-
ligations. In the performance of his or her duties, the
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Ombudsman monitors the implementation of basic
rights and liberties and human rights.

The Ombudsman submits an annual report to the Par-
liament on his or her work, including observations on
the state of the administration of justice and on any
shortcomings in legislation.

Section 110 - The right of the Chancellor of Justice
and the Ombudsman to bring charges and the divi-
sion of responsibilities between them

A decision to bring charges against a judge for unlaw-
ful conduct in office is made by the Chancellor of Jus-
tice or the Ombudsman.The Chancellor of Justice and
the Ombudsman may prosecute or order that charges
be brought also in other matters falling within the pur-
view of their supervision of legality.

Provisions on the division of responsibilities between
the Chancellor of Justice and the Ombudsman may
be laid down by an Act, without, however, restricting
the competence of either of them in the supervision
of legality.

Section 111 -The right of the Chancellor of Justice
and Ombudsman fo receive information

The Chancellor of Justice and the Ombudsman have
the right to receive from public authorities or others
performing public duties the information needed for
their supervision of legality.

The Chancellor of Justice shall be present at meetings
of the Government and when matters are presented to
the President of the Republic in a presidential meeting
of the Government.The Ombudsman has the right to
attend these meetings and presentations.

Section 112 - Supervision of the lawfulness of
the official acts of the Government and the President
of the Republic

If the Chancellor of Justice becomes aware that the
lawfulness of a decision or measure taken by the Gov-
ernment, a Minister or the President of the Republic
gives rise fo a comment, the Chancellor shall present
the comment, with reasons, on the aforesaid decision
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or measure. If the comment is ignored, the Chancellor

of Justice shall have the comment entered in the min-

utes of the Government and, where necessary, under-
take other measures.The Ombudsman has the corre-
sponding right to make a comment and fo undertake
measures.

If a decision made by the President is unlawful, the
Government shall, after having obtained a statement
from the Chancellor of Justice, notify the President
that the decision cannot be implemented, and pro-
pose to the President that the decision be amended
or revoked.

Section 113 - Criminal liability of the President
of the Republic

If the Chancellor of Justice, the Ombudsman or the
Government deem that the President of the Republic
is guilty of freason or high freason, or a crime against
humanity, the matter shall be communicated to the
Parliament. In this event, if the Parliament, by three
fourths of the votes cast, decides that charges are o
be brought, the Prosecutor-General shall prosecute
the President in the High Court of Impeachment and
the President shall abstain from office for the duration
of the proceedings. In other cases, no charges shall
be brought for the official acts of the President.

Section 114 — Prosecution of Ministers

A charge against a Member of the Government for
unlawful conduct in office is heard by the High Court
of Impeachment, as provided in more detail by an Act.

The decision fo bring a charge is made by the Parlio-
ment, after having obtained an opinion from the Con-
stitutional Law Committee conceming the unlawful-

ness of the actions of the Minister. Before the Parlia-
ment decides fo bring charges or not it shall allow the
Minister an opportunity fo give an explanation. When
considering a matter of this kind the Committee shall
have a quorum when all of its members are present.

A Member of the Government is prosecuted by the
Prosecutor-General.

Section 115 - Initiation of a matter concerning
the legal responsibility of a Minister

An inquiry into the lawfulness of the official acts of

a Minister may be initiated in the Constitutional Law

Committee on the basis of:

1) A notification submitted to the Constitutional Law
Committee by the Chancellor of Justice or the Om-
budsman;

2) A petition signed by at least fen Representatives; or

3) Arequest for an inquiry addressed to the Constitu-
tional Law Committee by another Committee of the
Parliament.

The Constitutional Law Committee may open an in-
quiry into the lawfulness of the official acts of a Minis-
ter also on its own initiative.

Section 117 - Legal responsibility of the Chancellor
of Justice and the Ombudsman

The provisions in sections 114 and 115 concerning
a member of the Government apply to an inquiry into
the lawfulness of the official acts of the Chancellor of
Justice and the Ombudsman, the bringing of charges
against them for unlawful conduct in office and the
procedure for the hearing of such charges.

PARLIAMENTARY
OMBUDSMAN ACT

(197/2002)

CHAPTER 1
OVERSIGHT OF LEGALITY

Section T — Subjects of the Parliamentary
Ombudsman’s oversight

(1)  Forthe purposes of this Act, subjects of over-
sight shall, in accordance with Section 109(1) of the
Constitution of Finland, be defined as courts of law,

other authorities, officials, employees of public bodies
and also other parties performing public tasks.



(2)  In addition, as provided for in Sections 112
and 113 of the Constitution, the Ombudsman shall
oversee the legality of the decisions and actions of
the Government, the Ministers and the President of
the Republic. The provisions set forth below in rela-
tion fo subjects apply in so far as appropriate also fo
the Government, the Ministers and the President of
the Republic.

Section 2 — Complaint

(1) Acomplaint in a matter within the Ombuds-
man’s remit may be filed by anyone who thinks a sub-
ject has acted unlawfully or neglected a duty in the
performance of their task.

(2)  The complaint shall be filed in writing. It shall

contain the name and contact particulars of the com-
plainant, as well as the necessary information on the

matter to which the complaint relates.

Section 3 - Investigation of a complaint

(1)~ The Ombudsman shall investigate a complaint
if the matter fo which it relates falls within his or her
remit and if there is reason to suspect that the subject
has acted unlawfully or neglected a duty. Information
shall be procured in the matter as deemed necessary
by the Ombudsman.

(2)  The Ombudsman shall not investigate a com-
plaint relating fo a matter more than five years old, un-
less there is a special reason for the complaint being
investigated.

Section 4 — Own initiative

The Ombudsman may also, on his or her own initia-
tive, fake up a matter within his or her remit.

Section 5 - Inspections

(1) The Ombudsman shall carry out the on-site in-
spections of public offices and institutions necessary

to monitor matters within his or her remit. Specifically,
the Ombudsman shall carry out inspections in prisons
and other closed institutions o oversee the freatment
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of inmates, as well as in the various units of the De-
fence Forces and Finnish peacekeeping contingents
to monitor the treatment of conscripts, other military
personnel and peacekeepers.

(2)  Inthe context of an inspection, the Ombuds-
man and his or her representatives have the right of
access fo all premises and information systems of the
public office or institution, as well as the right to have
confidential discussions with the personnel of the of-
fice or institution and the inmates there.

Section 6 — Executive assistance

The Ombudsman has the right o executive assistance
free of charge from the authorities as he or she deems
necessary, as well as the right to obtain the required
copies or prinfouts of the documents and files of the
authorities and other subjects.

Section 7 — Right of the Ombudsman to information

The right of the Ombudsman tfo receive information
necessary for his or her oversight of legality is regulat-
ed by Section 111(1) of the Constitution.

Section 8 — Ordering a police inquiry or
a preliminary investigation

The Ombudsman may order that a police inquiry, as re-
ferred 1o in the Police Act (493/1995), or a preliminary
investigation, as referred fo in the Preliminary Investiga-
tions Act (449/1987), be carried out in order fo clarify a
matter under investigation by the Ombudsman.

Section 9 — Hearing a subject

If there is reason fo believe that the matter may give
rise to criticism as fo the conduct of the subject, the
Ombudsman shall reserve the subject an opportunity
to be heard in the matter before it is decided.

Section 10 - Reprimand and opinion
(1) If,in a matter within his or her remit, the Om-

budsman concludes that a subject has acted unlaw-
fully or neglected a duty, but considers that a criminal
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charge or disciplinary proceedings are nonetheless
unwarranted in this case, the Ombudsman may issue
a reprimand to the subject for future guidance.

(2)  If necessary, the Ombudsman may express to

the subject his or her opinion concerning what consti-

tutes proper observance of the law, or draw the atften
tion of the subject fo the requirements of good admin-
istration or fo considerations of fundamental and hu-
man rights.

Section 11 - Recommendation

(1) In amatter within the Ombudsman’s remit, he
or she may issue a recommendation to the competent
authority that an error be redressed or a shortcoming
rectified.

(2)  Inthe performance of his or her duties, the Om-
budsman may draw the attention of the Government
or another body responsible for legislative drafting to
defects in legislation or official regulations, as well as
make recommendations concerning the development
of these and the elimination of the defects.

CHAPTER 2
REPORT TO THE PARLIAMENT AND
DECLARATION OF INTERESTS

Section 12 - Report

(1) The Ombudsman shall submit to the Parlia-
ment an annual report on his or her activities and the
state of administration of justice, public administration
and the performance of public fasks, as well as on de-
fects observed in legislation, with special attention to
implementation of fundamental and human rights.

(2)  The Ombudsman may also submit a special
report fo the Parliament on a matter he or she deems
to be of importance.

(3)  In connection with the submission of reports,
the Ombudsman may make recommendations to the
Parliament concerning the elimination of defects in

legislation. If a defect relates to a matter under delib-

eration in the Parliament, the Ombudsman may al-
so otherwise communicate his or her observations fo
the relevant body within the Parliament.

Section 13 - Declaration of interests (24.8.2007/804)

(T) A nperson elected to the position of Ombuds-
man, Deputy-Ombudsman or as a substitute for a Dep-
uty-Ombudsman shall without delay submit to the
Eduskunta a declaration of business acfivities and as-
sets and duties and other interests which may be of
relevance in the evaluation of his or her activity as
Ombudsman, Deputy-Ombudsman or substitute for a
Deputy-Ombudsman.

(2)  During their ferm in office, the Ombudsman the
Deputy-Ombudsmen and a substitute for a Deputy-
Ombudsman shall without delay declare any changes
fo the information referred to in paragraph (1) above.

CHAPTER 3

GENERAL PROVISIONS ON THE OMBUDSMAN,
THE DEPUTY-OMBUDSMEN AND A SUBSTITUTE
FOR A DEPUTY-OMBUDSMAN (24.8.2007/804)

Section 14 - Competence of the Ombudsman
and the Deputy-Ombudsmen

(1)~ The Ombudsman has sole competence fo
make decisions in all matters falling within his or her
remit under the law. Having heard the opinions of
the Deputy-Ombudsmen, the Ombudsman shall al-
so decide on the allocation of duties among the Om-
budsman and the Deputy-Ombudsmen.

(2)  The Deputy-Ombudsmen have the same com-
petence as the Ombudsman to consider and decide
on those oversight-of-legality matters that the Om-
budsman has allocated to them or that they have
taken up on their own initiative.

(3)  If a Deputy-Ombudsman deems that in a mat-
ter under his or her consideration there is reason to
issue a reprimand for a decision or action of the Gov-
ernment, a Minister or the President of the Republic,
or to bring a charge against the President or a Justice



of the Supreme Court or the Supreme Administrative
Court, he or she shall refer the matter fo the Ombuds-
man for a decision.

Section 15 - Decision-making by the Ombudsman

The Ombudsman or a Deputy-Ombudsman shall make
their decisions on the basis of drafts prepared by refer-
endary officials, unless they specifically decide other-
wise in a given case.

Section 16 - Substitution (24.8.2007/804)

(1) If the Ombudsman dies in office or resigns, and
the Eduskunta has not elected a successor, his or her
duties shall be performed by the senior Deputy-Om-
budsman.

(2)  The senior Deputy-Ombudsman shall perform
the duties of the Ombudsman also when the latter is
recused or otherwise prevented from attending fo his
or her duties, as provided for in greater detail in the
Rules of Procedure of the Office of the Parliamentary
Ombudsman.

(3)  Having received the opinion of the Constitu-
tional Law Committee on the matter, the Parliamentary
Ombudsman shall choose a substitute for a Deputy-
Ombudsman for a term in office of not more than four
years.

(4)  When a Deputy-Ombudsman is recused or oth-
erwise prevented from attending to his or her duties,
these shall be performed by the Ombudsman or the
other Deputy-Ombudsman as provided for in greater
detail in the Rules of Procedure of the Office, unless
the Ombudsman, as provided for in Section 19 a.1, in-
vites a substitute to perform the Deputy-Ombudsman’s
tasks. When a substitute is performing the fasks of a
Deputy-Ombudsman, the provisions of paragraphs (1)
and (2) above concerning a Deputy-Ombudsman shall
not apply to him or her.

Section 17 - Other duties and leave of absence
(1) During their term of service, the Ombudsman

and the Deputy-Ombudsmen shall not hold other pub-
lic offices. In addition, they shall not have public or pri-
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vate duties that may compromise the credibility of
their impartiality as overseers of legality or otherwise
hamper the appropriate performance of their duties
as Ombudsman or Deputy-Ombudsman.

(2)  If a person elected as Ombudsman or Depu-

ty-Ombudsman is a state official, he or she shall be

granted a leave of absence for the duration of his or
her term as Ombudsman or Deputy-Ombudsman.

Section 18 — Remuneration

(1) The Ombudsman and the Deputy-Ombudsmen
shall be remunerated for their service. The Ombuds-
man’s remuneration shall be determined on the same
basis as the salary of the Chancellor of Justice of the
Government and that of the Deputy-Ombudsmen on
the same basis as the salary of the Deputy Chancellor
of Justice.

(2)  If aperson elected as Ombudsman or Deputy-
Ombudsman is in a public or private employment re-
lationship, he or she shall forgo the remuneration from
that employment relationship for the duration of their
term. For the duration of their term, they shall also for-
go any other perquisites of an employment relation-
ship or other office to which they have been elected or
appointed and which could compromise the credibility
of their impartiality as overseers of legality.

Section 19 - Annual vacation

The Ombudsman and the Deputy-Ombudsmen are
each entitled to annual vacation time of a month and
a half.

Section 19 a — Substitute for a Deputy-Ombudsman
(24.8.2007/804)

(1) Asubstitute can perform the duties of a Deputy-
Ombudsman if the latter is prevented from attending
to them other than for a brief period or if a Deputy-Om-
budsman’s post has not been filled. The Ombudsman
shall decide on inviting a substitute to perform the
tasks of a Deputy-Ombudsman.

(2)  The provisions of this and other Acts concemning
a Deputy-Ombudsman shall apply mutatis mutandis
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also to a substitute for a Deputy-Ombudsman while he
or she is performing the tasks of a Deputy-Ombuds-
man, unless separately otherwise regulated.

CHAPTER 4
OFFICE OF THE PARLIAMENTARY OMBUDSMAN
AND DETAILED PROVISIONS

Section 20 - Office of the Parliamentary Ombudsman

There shall be an office headed by the Parliamentary
Ombudsman for the preliminary processing of cases
for decision and for the performance of the other du-
ties of the Ombudsman.

Section 21 - Staff Regulations of the Parliamentary
Ombudsman and the Rules of Procedure of the
Office

(1) The positions in the Office of the Parliamentary
Ombudsman and the special qualifications for those
positions are set forth in the Staff Regulations of the
Parliamentary Ombudsman.

(2)  The Rules of Procedure of the Office of the Par-
liamentary Ombudsman contain further provisions on
the allocation of duties and substitution among the
Ombudsman and the Deputy-Ombudsmen, on the du-
ties of the office staff and on codetermination.

(3)  The Ombudsman, having heard the opinions of
the Deputy-Ombudsmen, approves the Rules of Proce-
dure.

CHAPTER 5
ENTRY INTO FORCE AND
TRANSITIONAL PROVISION

Section 22 - Entry into force

This Act enfers info force on 1 April 2002.

Section 23 - Transitional provision

The persons performing the duties of Ombudsman
and Deputy-Ombudsman shall declare their interests,

as referred to in Section 13, within one month of the
entry into force of this Act.
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ANNEX 2

DIVISION OF LABOUR BETWEEN THE OMBUDSMAN

AND THE DEPUTY-OMBUDSMEN
Ombudsman Riitta-Leena Paunio Deputy-Ombudsman Jukka Lindstedt
decides on cases that concern: decides on cases that concern:
- matters mentioned in Section 14.3 of - the police

the Parliamentary Ombudsman Act - the public prosecution service

- the highest organs of state - the Defence Forces, the Border Guard and
- questions that are important in principle civilian (i.e. alternative non-military) service
- social welfare - fransport and communications
- social insurance - frade and industry
- health care as well as - data protection, data management
- children’s rights. and telecommunications

- education, science and culture
- fire and rescue culture

Deputy-Ombudsman Pefri Jadskeldinen - Sami affairs
decides on cases that concern: - foreigners
- labour administration

- courts and administration of justice - unemployment security
- the prison service, execution of sentences - the church

and the probation service - electoral matters
- extradition of criminal offenders - language legislation
- distraint, bankruptcy and insolvency - the autonomy of Aland as well as
- legal aid - administration of State finances.
- legal registers and administration

of other registers

- protection of inferests

- regional and local government
- environmental administration
- agriculture and forestry

- faxation as well as

- customs.
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ANNEX 3
SUBMISSIONS AND ATTENDANCES AT HEARINGS

Submissions

To the Eduskunta To the Ministry of the Inferior

- on the Eduskunta terminology list (789/5/08) on the draft Government bill to amend the Aliens

To the Ministry of Justice

on the report by a working group that studied the
composition of district court benches 2007:19 re-
vision of rules concerning composition of district
court benches (129/5/08*)

on working group report 2007:16 Development of
legislation concerning national information sys-
tems for administration of justice (179/5/08)

on committee report 2008:1 Need fo revise equal
status and equality legislation and alternative
ways of doing so. Interim report of the Equality
Committee (617/5/08%)

on the report by a committee that studied leave to
appeal 2008:3 Leave to seek further deliberation
by a court appeal (2221/5/08*)

on committee report 2008:2 Revision of the sys-
fem of parliamentary elections. Report of the Elec-
toral Area Committee (2844/5/08*)

on the report by a working group on compulsory
tfreatment 2007:13 International implementation
of freatment orders arising from criminal offences
(3489/5/07%)

on committee report 2007:1 Development of a
system of demands for rectification as a means of

ensuring legal remedies. Inferim report of the com-

mittee on rectification demands (3769/5/07*)

Act; on minimum requirements fo be applied in
Member States in procedures relating fo granting
and remocal of refugees status (Asylum Proce-
dures Directive) (3986/5/07)

on rapporteur’s report 15/2008 Development of
the activities of the immigration administration
and the Directorate of Immigration (1758/5/08)

on the draft Government bill to amend the Aliens
Act with respect fo the system of residence per-
mits for workers (2179/5/08*)

on the draft Government bill to amend the
Passport Act and certain Acts relating fo it
(2960/5/08*)

To the Ministry of Social Affairs and Health

on report 2007:66 Redeployment of resources of
agencies and institutions subordinate to the Min-
istry of Social Affairs and Health. Report by rappor-
teurs (4011/5/07)

on memorandum of a working group on service
vouchers 2008:32 Expansion of the scope of ap-
plication of service vouchers. Memorandum of the
Service Vouchers Working Group and draft of new
social welfare and health care service vouchers
bill (2255/5/08%)

on final report of the Health Care Act Working
Group 2008:28 New Health Care Act. Memo-
randum of the Health Care Act Working Group
(2645/5/08%)



To the Ministry of Defence

- on committee report 2007:1 Exemption of Je-
hovah’s Witnesses from compulsory military serv-
ice — Appraisal of present situation and regulation
alternatives (173/5/08)

To the Ministry of Education

- on the draft Government bill to enact new legisla-
tion on universities (2629/5/08*)

- on the draft Government bill to amend and provi-
sionally alter the Poltechnics Act (3286/5/08*)

To the Ministry for Foreign Affairs

- for draffing of the fourth periodic report on imple-
mentation in Finland of the UN Convention on the
Rights of the Child (59/5/08*)

- for drafting of Finland’s fourth periodic report on
the CoE European Charter for Regional or Minority
Languages (2881/5/08)

- for drafting of Finland's third periodic report on the
CoE Framework Convention for the Protection of
National Minorities (3478/5/08*)
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Attendances at hearings

At the Constitutional Law Committee

Ombudsman Paunio 13.2.in connection with the
choice of a substitute for a Deputy-Ombudsman

Ombudsman Paunio, Deputy-Ombudsman
Jadskeldinen and Deputy-Ombudsman Lindstedt
28.11. concerning the Ombudsman’s annual re-
port for 2007

At the Audit Committee

Ombudsman Paunio 25.9. concerning an ongoing
study of the effectiveness of information guidance
in social welfare and health care

At the Defence Committee

Senior Legal Adviser Raino Marttunen 9.4. con-
cerning Government bill HE 3/2008 vp to enact
an Emergency Powers Act and certain related
items of legislation
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ANNEX 4
STATISTICAL DATA ON

THE OMBUDSMAN'S WORK IN 2008

Matters under consideration

Oversight-of-legality cases under consideration

Cases in initiated in 2008
- complaints to the Ombudsman

- complaints fransferred from
the Chancellor of Justice

- taken up on the Ombudsman’s own initiative

- submissions and attendances at hearings
- other written communications

Cases held over from 2007

Cases held over from 2006

Cases held over from 2005

Cases held over from 2004

Cases resolved
Complaints
Taken up on the Ombudsman’s own initiative

Submissions and attendances at hearings
Other written communications

Cases held over fo the following year
From 2008

From 2007
From 2006

Other matters under consideration

Inspections !
Administrative matters in the Office

' Number of inspection days 43

3,632
62

61
33
319

4,107

1,473
644

3,720
47

33
314

1,574
538

71
67

6,234

4,114

2,118

138



Oversight of public authorities

Complaint cases

Social security

- social welfare

- social insurance

Police

Prisons

Health care

Courts

- civil and criminal

- special

- administrative

Municipal affairs
Environment

Labour

Education

Taxation

Transport and communications
Prosecutors

Enforcement

Agriculture and forestry
Highest organs of state
Defence

Guardianship

Asylum and immigration
Customs

Church

Municipal councils

Other subjects of oversight
Private parties not subject fo oversight

Taken up on the Ombudsman’s own initiative
Prisons

Police

Education

Health care

Social security

- social welfare

- social insurance

Defence

Courts

— civil and criminal
Guardianship

Prosecutors

Municipal affairs

Highest organs of state
Asylum and immigration
Other subjects of oversight

Total number of decisions

367
304

198

35

NN

671

582
442
355
233

N w Moo

W—=NNNN

3,720

47

3,767
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Measures taken by the Ombudsman

Complaints

Decisions leading to measures
on the part of the Ombudsman

reprimands

opinions

- recommendations

matters redressed in the course of investigation

No action taken, because

- no incorrect procedure found fo have been followed
- no grounds fo suspect incorrect procedure

Complaint not investigated, because

- matter not within Ombudsman's remit

— sfill pending before a competent authority
or possibility of appeal sfill open

- unspecified

- transferred to Chancellor of Justice

- transferred to Prosecutor-General

— transferred to other authority

— older than five years

- inadmissible on other grounds

Taken up on the Ombudsman'’s own initiative

- prosecution

- reprimand

— opinion

- recommendation

— matters redressed in the course of investigation
- noillegal or incorrect procedure established

- no grounds fo suspect incorrect procedure

- lapsed on other ground

632

30
536
15
o1

2,115

548
1,567

973
135

483

128
29
15
11
56

116

QWO BN WN |

3,720

47



Incoming cases by authority

Ten biggest categories of cases

Social security

- social welfare
- social insurance
Police

Prisons

Health care
Courts

— civil and criminal
- special

— administrative
Labour
Municipal affairs
Environment
Taxation

391
304

221

32

695

633
374
370
253

148
146
141
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ANNEX 5
INSPECTIONS

Courts
Eastern Finland Court of Appeal
Kuopio Administrative Court
Kuopio District Court
Kuopio office of the Administrative Service
Centre for the Judicial System

Public prosecution service
Aland Region Prosecutor's Office

Police administration

Espoo Court District police service prison
Helsinki-Vantaa Airport unit of the National

Traffic Police
Police Department of the Ministry of the Interior
Aland Police Authority
Aland unit of the National Bureau of Investigation

Prison service
Criminal Sanctions Agency
Eastern Finland Regional Prison
Eastern Finland Regional Prison’s placement unit
Kuopio Prison
Kylmékoski Prison
Mikkeli Prison
Pelso Prison
Riihimdki Prison

Distraint functions
City of Kuopio financial and debt
counselling services
North Savo Distraint Office
Paijat-Héame Distraint Office

Defence Forces

Archipelago Sea Naval Defence Area

Gulf of Finland Coastguard’s
— Helsinki border inspection department
— Suomenlinna Coastguard Station

Gulf of Finland Naval Defence Area

Hdme Regiment

Karelia Wing

Military Medical Centre

Naval Academy

Naval Headquarters

North Karelia Border Guard

North Karelia Brigade

Uusimaa Brigade

Social welfare

City of Helsinki Sofianlehto departments
(unit for care of the mentally handicapped)
City of Rauma
— Family Support Centre
- Kannastupa
(unit for care of the mentally handicapped)
- Kinno Hostel
(unit for care of the mentally handicapped)
- Social Welfare Department
- Uudenlahti Home for the Aged
Helsinki Deaconess Institute’s
— Pitdjanmdki child and family work units
- Salli support centre for homeless women
- Women'’s housing unit
Kolpene service centre
Matula Oy (private child welfare institution)
Satakunta Special Care District’s Anfinkartano
cenire and serviced homes (unit for care of
the mentally handicapped)
Vailla vakinaista asuntoa ry’s Sdllikoti Hostel
Vuorela Reform School



Health care
City of Rauma
— infoxicants clinic
- health centre bed department
- health services
Harjavalta Hospital
Old Vaasa Hospital

Protection of inferests
Lahti Administrative Court’s guardianship unit

Social insurance

Insurance Supervisory Authority
Ministry of Social Affairs and
Health's insurance department
Social Insurance Institution’s Lahti collection unit
Social Insurance Institution’s Southern Finland
regional centre

Education

City of Porvoo education department

State Provincial Office of Western Finland,
education department

Turku Polytechnic

PARLIAMENTARY OMBUDSMAN
ANNEX 5

Other places inspected
Agency for Rural Affairs
Crisis Management Centre
Emergency Services College
Helsinki Emergency Response Centre
Helsinki-Vantaa Airport Police-Customs-Border
Guard crime intelligence centre
Helsinki-Vantaa Airport security checks
arrangements
Housing finance and development centre ARA
Aland
— State Provincial Office
- Regional Government
- Office of the Ombudsman for Discrimination
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