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TO THE READER

The Constitution requires the Parliamentary Ombudsman to submit an
annual report to the Eduskunta, the Parliament of Finland. This must
include observations on the state of the administration of justice and
on any shortcomings in legislation.

The report consists of general comments by the office-holders, a review
of activities, some observations and individual decisions with a bearing
on central secfors of oversight of legality, stafistical data as well as an
outline of the main relevant provisions of the Constitution and of the
Parliamentary Ombudsman Act. It is published in both of Finland’s offi-
cial languages, Finnish and Swedish.

This brief summary in English has been prepared for the benefit of for-
eign readers. | hope it will provide the reader with a reasonable overview
of the Parliamentary Ombudsman’s work and the most important issues
that arose in 2007.

Helsinki 25.2.2008
Parliamentary Ombudsman Riitfa-Leena Paunio

Secretary General Jussi Pajuoja
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1. General comments

RITTA-LEENA PAUNIO

THE OBJECTIVE:
TO HAVE AN IMPACT

The Parliamentary Ombudsman has been an influ-
ence in Finland for nearly 88 years.That the institution
was needed at all was called into question in the early
years, but it found its place decades ago, demonstrat-
ed that it was necessary and has been growing and
strengthening ever since. Over that time it has evolved
in many ways to keep step with the changing needs
of sociefy and citizens.

In all of these decades the institution has had an influ-
ence through its very existence: the authorities know
that they are being overseen, citizens know that they
have the opportunity to turn to an independent over-
seer of legality. At its best, the legitimacy of a state
governed under the rule of law is strengthened.

But, of course, the institution has had other kinds of im-
pacts as well - at different fimes and in different ways.
| shall illustrate this by means of a few examples.

Observations along the decades

The development of the welfare state and a general
revision of legal conditions that reached info many
sectors of society were powerful trends in the 1970s.
The machinery of administration grew, but administra-
tive procedures were unregulated. In those days, the
positions adopted by the overseers of legality counted

As the Parliamentary Ombudsman, Riitta-Leena
Paunio attends to cases dealing with the highest
State organs, those of particular importance, and
to cases dealing with social welfare, social insur-
ance, health care, and children’s rights.

Photo: Jussi Aalfo

for a lot when official activities were being developed
in accordance with the demands of good administra-
tive procedure.

Oversight of prisons, institutions and military units

housing conscripts was also extensive in scope in

those days and the physical conditions in these places
and the treatment of inmates were the focus of intense
scrutiny. The Ombudsman made many proposals con-
ceming the development of legislation, administration
of justice and governance in these sectors.Those pro-

7
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posals can be characterised as development work
with a bearing on legal regulation. The Ombudsman
strongly influenced this development.

Development of fundamental and human rights, in
turn, did much to shape the Finnish legal order and
judicial thinking in the 1980s and 1990s.The Om-
budsman made a distinctive contribution to this de-
velopment. Indeed, the general assessment is that
the Ombudsman played a pioneering role in the ap-
plication of international human rights conventions
and encouraging them fo fake roof in the Finnish
legal culture. In the 1980s, when an approach of this
kind was unusual in Finland, the aim in decisions for-
mulated by the Ombudsman was to evaluate official
actions also in the light of the obligations that inter-
national human rights conventions impose.

In conjunction with a complete overhaul of the funda-
mental rights provisions of the Constitution in 1995,
the Ombudsman was tasked with overseeing imple-
mentation of fundamental and human rights in offi-
cial actions. This naturally further strengthened the
role of the institution as an actor in relation to these
rights. This has been reflected in, for example, assess-
ments of implementation of social fundamental rights.
In many decisions, the Ombudsman has adopted a
position on the content of social rights and obligations
to arrange services. In these cases it has also been
necessary to assess the adequacy and appropriateness
of legislation as well as the importance of resources
and oversight in safeguarding these rights.

Thus the importance of the Ombudsman’s work and
its impact can be outlined from the perspective of a
history and culture of law that extends beyond the
present day and recent years.

Results of effectiveness study

Beginning in the last decade, follow-up of the Ombuds-
man’s proposals has been developed and there is now
more information available than in the past about, es-
pecially, the influence that these proposals have on
legislation.

But what kinds of impacts do the Ombudsman’s deci-
sions have more generally? Can some more general
evaluations of the effects that these decisions have
be formulated? | believe this ought o be studied, even
though the effectiveness of this kind of institution is
understandably difficult to gauge and there is hardly
any fradition of studying the effectiveness of legal
institutions fo draw on.

A study of this kind, the first ever conducted, was com-
pleted last year.An event at which its results were pub-
lished took place fowards the end of the year.The re-
sults have been widely distributed and the full text of
the report is also posted on the Ombudsman’s web site
in Finnish fogether with short summaries in English
and Swedish. The study is interesting in many ways,
although financial constraints meant that its scope
had to be limited.

The focus in the study was on how the Ombudsman
has influenced legal provisions and the actions of au-
thorities mainly in the period since the fundamental
rights provisions of the Constitution were revised. In
other words, the aim has been fo establish how effec-
tively the proposals made and the positions adopted
by the Ombudsman have been able to influence, on
the one hand, the contents of laws and, on the other,
the actions of the authorities. The examination of au-
thorities was limited to how the police and prison au-
thorities as well as officials in the service of the De-
fence Forces viewed the Ombudsman’s oversight of
legality. The Ombudsman’s visibility profile in the me-
dia was also examined.

The conclusion arrived at in the study is that the Om-
budsman’s work has had an impact, although it has
been observed that it takes time fo affect legal provi-
sions.The impact of especially the Ombudsman’s own
initiatives and on-site inspections has been significant.
On the basis of the study, the experts who conducted
it ask, among other things, whether the Ombudsman
should be given greater discretion than at present to
decide when a complaint will be investigated. This
would make it possible to allocate resources more ap-
propriately, especially to the on-site inspections and
own initiatives that have been observed fo be so ef-
fective.



| believe there is a lot fo support this view. Namely, the
Ombudsman has a duty to investigate all complaints
with respect to which there are grounds to suspect
that an unlawful procedure has been followed or ne-
glect has occurred. What this means in practice is that
the Ombudsman has only limited powers to defermine
the emphases in her work programme and take up
matters on her own initiative.

In what other ways does
the Ombudsman have an impact?

Thus the results of the study provide a lot of informa-
tion about how effective the Ombudsman’s work has
been since the revision of the fundamental rights pro-
visions, but the full picture can not be drawn from
them.

The authorities chosen for inclusion in the study oper-
ate in core areas of the Ombudsman’s oversight of le-
gality. Overseeing the conditions in which conscripts,
prisoners and persons under arrest are kept and the
way they are freated is one of the Ombudsman’s key
tasks. These authorities are all centrally directed organ-
isations. | do not find it at all surprising that they find
oversight of legality effective and that it indeed is in
these areas.

On the other hand, there are authorities whose actions
are known to be significantly influenced by the Ombuds-
man'’s oversight of legality in some matters, but it is dif-
ficult or expensive to track the influences. Examples of
matters of this kind are to be found in the social wel-
fare and health care sectors. Things that have been
accomplished as a result of positions adopted by the
Ombudsman include the establishment of clarity with
regard to, for example, obligations to implement the

subjective right of parents of small children to day care,

to arrange non-emergency health care, fo provide serv-
ices for the handicapped and medical aids as well as
to expedite processing of applications for income sup-
port. It is understandable that questionnaire surveys
involving hundreds of municipalities and their great
variety of authorities are possible to conduct, but the
cost of this kind of research is very high.

PARLIAMENTARY OMBUDSMAN
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The task that | find the most challenging of all is that
of tracking the effectiveness of the Ombudsman’s ac-
fivities in relation to overseeing and promoting fundo-
mental and human rights. What is partly involved is,
of course, the Ombudsman’s core tasks: dealing with
complaints and overseeing conditions in institutions
and the freatment of their inmates. After all, the actions
of the authorities are evaluated from the perspective
of respect for fundamental and human rights in every
case that has to be investigated. Own-initiative inves-
tigations are focused on questions that are sensitive
with these same rights in mind. The questions that are
brought up in the course of on-site inspections reflect
similar choices. The fundamental and human rights
perspective guides the way in which explanatory argu-
ments are written.

It is partly a question of the Ombudsman’s other activ-
ities. The fundamental and human rights section of the
Ombudsman’s annual report has become especially
comprehensive despite the considerable work input
that it demands. Many speeches and presentations af
events arranged by authorities and NGOs amount fo
exercise of influence with the aim of promoting funda-
mental and human rights.

The Ombudsman’s efforts to promote respect for fun-
damental and human rights continue to be developed.
The cooperation that has been practised with NGOs
in recent years is one example of this. Independent
NGOs, which critically monitor the actions of the au-
thorities, are an essential part of a democratic state
that is governed under the rule of law and respects
fundamental and human rights. These organisations
have expertise in relation to legal issues in their sec-
fors of operation and of the problems that exist in the
activities of authorities. This knowledge is important
for the Ombudsman. It is also important in general fo
strengthen the role of NGOs in the efforts of the public
authorities fo promote respect for fundamental and
human rights.

To mark the anniversary of the Ombudsman institu-
tion in February 2008 we arranged a seminar on the
theme of promoting equality in official actions.The is-
sues deliberated were the challenges of equality and
the problems of discrimination. The participants were
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representatives of NGOs and official bodies as well as
independent experts. The gathering provided an oppor-
tunity for discussions between NGOs and officials and
its aims included exercising influence fo promote fun-
damental and human rights.

A further clear development feature is that the Om-
budsman institution, by virtue of its independent sto-
tus and effective actions fo promote fundamental and
human rights, is seen as a cooperation partner in in-
ternational efforts to protect human rights.The inferna-
tional networking in which the Ombudsman engages
is, in my view, also work to promote fundamental and
human rights. But what are its effects?

What is the aim in
striving for effectiveness?

My starting point is that the more effective the actions
of the Ombudsman are, the more they will strengthen
the principle of the rule of law and promote and safe-
guard the fundamental and human rights that are
enshrined in the Constitution.

| believe that in actions with the goal of promoting fun-
damental and human rights it is important fo make
choices.Through properly timed and correctly selected
studies and statements of position the Ombudsman
can contribute to some problems and shortcomings
in the activities of authorities being identified and re-
dressed. What is important is to concentrate on central
fundamental and human rights and the official activi-
ties that are most important from the perspective of
respect for these rights.

Making these choices and balancing them between

the Ombudsman’s core tasks — dealing with complaints
and overseeing conditions in institutions and the treat-
ment that their inmates receive — is naturally a task for
the Ombudsman. In this deliberation, the effectiveness
of measures has its own significance. Naturally, frack-
ing of effectiveness can be developed through the Om-
budsman’s own measures, but outside research will be
a welcome extra in this respect.Thus there is a clear

need for additional research, either by a university or
commissioned from some other body, to supplement
the effectiveness study conducted during the year un-
der review.



PETRI JAASKELAINEN

WHAT IS THE IMPORTANCE
OF THE OMBUDSMAN'S
POWER TO PROSECUTE?

Under the Constitution, the Ombudsman has the right
to bring a prosecution or o order that a prosecution
be brought in a matter within her oversight-of-legal-
ity remit. However, only the Eduskunta can decide fo
bring a prosecution against the President of the Re-
public or a member of the Council of State (i.e. the
Government).

Whereas before the new Constitution came into force
the Ombudsman’s power to bring a prosecution ex-
tended only to malfeasance, the extent of that power
is nowadays determined on the basis of the object
of oversight of legality. If the suspect is subject to the
Ombudsman’s oversight of legality, the Ombudsman
can bring a prosecution for an offence committed in
an action subject to oversight, irrespective of whether
the offence is malfeasance or some other crime. In
these cases, public prosecutors also have the right fo
lay charges.

The Constitution states that a decision fo bring a pros-
ecution against a judge for an unlawful action in the
performance of official duties can only be made by the
Ombudsman or the Chancellor of Justice.Thus public
prosecutors, and even the Prosecutor General, do not
have power to act in these matters. Correspondingly,
only the Ombudsman or the Chancellor of Justice can
decide to bring a prosecution against the Prosecutor
General or the Deputy Prosecutor General.

The Ombudsman, in furn, has no power in criminal
cases involving private individuals, i.e. persons other
than public servants, employees of public bodies or
persons performing tasks of a public character. For
that reason the Ombudsman is described as a special
prosecutor.

PARLIAMENTARY OMBUDSMAN
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The duties of Deputy-Ombudsman Petri Jadske-
léinen include attending to cases concerning
courts of law, prisons, enforcement, profection
of inferests, municipal and environmental au-
thorities, and taxation.

Photo. Jussi Aalfo

It is rare internationally for an Ombudsman fo have
the power fo prosecute. What significance in principle
and practice has the Ombudsman’s power of prose-
cution in Finland and are there any problems associ-
ated with it?

Significance in principle

In cases of malfeasance by judges the sole right of
prosecution that the Ombudsman and correspondingly
the Chancellor of Justice enjoy has an imporfant sig-
nificance in principle. In conjunction with an organisa-
tional restructuring of the prosecution system in 1996,
the Constitutional Law Committee required that the ar-
rangement of the right fo prosecute judges meet the
requirement of “plausibility in principle”.The Ombuds-
man met this requirement because the prestige of

11
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the institution was founded on the Eduskunta and the
Chancellor of Justice thanks to the historical prestige
of that office.

This arrangement of the right fo prosecute also safe-
guarded the judiciary’s independence of public prose-
cutors.This independence could be violated if public
prosecutors were to make decisions concerning the

discharge of the official duty of those judges who de-
cided on charges laid by the prosecutors themselves.
The Ombudsman and judges, in furn, do not have any
shared everyday work or other mutual connection as

a consequence of which the Ombudsman’s power fo
bring a prosecution for malfeasance could jeopardise
the independence of the judiciary. The Ombudsman

likewise meets the basic demand that must be set for
a body that exercises the power to prosecute judges:

namely, the Ombudsman him- or herself is independ-
ent of all other bodies that exercise public power.

The Prosecutor General and the Deputy Prosecutor Gen-
eral are the superiors of all public prosecutors. There-
fore it is important that decisions fo prosecute them
can be faken only by an overseer of legality who is in-
dependent of public prosecutors.

In other matters it is valuable in principle that the su-
preme overseer of legality has independent power to
bring prosecutions in cases within his or her remit. Thus
in a case where the Ombudsman finds it necessary to
bring a prosecution, laying criminal charges for a court
to decide on is not subject to the discretion of any oth-
er instance. In those countries where Ombudsmen do
not have independent power to prosecute, they can
generally recommend fo the prosecution authorities
that charges be laid. The situation that can then arise
is one in which the supreme overseer of legality and
the prosecution authority disagree on the issue of pros-
ecution and the matter can not be referred to a court
for resolution. If the matter involved was one that had
attracted major public attention, an unresolved disa-
greement could weaken the legitimacy of the system
and the public’s frust in the administration of justice.
This kind of situation can not arise in Finland.

According fo the Constitution, the Ombudsman always
has the right to bring a prosecution in a case within
the scope of his or her power of oversight. This means

that it is the Ombudsman who wields the supreme
power of prosecution in these cases. The Ombudsman
can bring a prosecution in these cases even if a pub-
lic prosecutor would not have done so. In my view, it is
consistent and valuable in principle that the supreme
oversight of the legality of official actions and the dis-
charge of public tasks, on the one hand, and the su-
preme power of prosecution with respect fo them, on
the other, are vested in the same authority.

The borderline between criminal and other breaches
of official duty is not precise. Since the Ombudsman
also has the power to prosecute, he or she can evalu-
ate the action under examination comprehensively,
not only from the perspective of good administration
and compliance with official duty, but also in the light
of criminal law. This suits the supreme overseer of le-
gality well.

The effectiveness of the Ombudsman’s stances in legal
matters depends especially on the acceptability and
plausibility of the reasoning behind decisions.These
stances gain institutional support from the Ombuds-
man’s constitutionally enshrined status as the supreme
overseer of legality and monitor of respect for funda-
mental and human rights. The Ombudsman institution
is deeply rooted in Finnish society — after all, it is near-
ly as old as the independent Finnish state. It is custom-
ary for the Ombudsman’s stances fo be complied with.
Also the knowledge that the Ombudsman can in the fi-
nal analysis bring a prosecution in the event of action
contrary to his or her adopted position can in some
cases support the effectiveness of these positions.

Practical significance

Assessed only in terms of the number of charges laid,
the practical significance of the Ombudsman’s right
to bring prosecutions is not great. The right has been
exercised on only a small number of occasions each
year. What is the reason for this?

In practice, suspicions of criminal matters are chan-
nelled right at their inception into a criminal investiga-
tion by the police and through that to public prosecu-
tors, who consider whether or not to lay charges. For



that reason, matters in which bringing a prosecution
would be a real alternative are only rarely referred to
then Ombudsman.That, in my view, is how it should
be. Despite having the right to bring prosecutions, it
is not appropriate for the Ombudsman to have prima-
ry responsibility for ensuring that those who commit
crimes are brought fo justice for it. That task resides as
a general rule with the authorities who have power in
the criminal process. The Ombudsman must use his or
her powers as a special prosecutor only when these
authorities have not acted appropriately or when deal-
ing with the matter directly under the Ombudsman'’s
power to consider a prosecution is justified or appropri-
ate for some reason or other. In my view, it would not
be appropriate for the Ombudsman to decide to deal
with suspected criminal matters within his or her remit
on, for example, the sole ground that an involved party
or even some other person has happened to refer that
matter fo the Ombudsman.

The fact that the Ombudsman only rarely finds it neces-
sary to use his or her independent power of prosecu-
tion demonstrates how well the normal system of crim-
inal proceedings works. The prosecution system is now-
adays professionally competent and independent. Ear-
lier, the Ombudsman occasionally found it necessary
to take, for example, decisions concerning whether or
not fo prosecute in criminal cases suspected of having
happened within the Defence Forces under consider-
ation for the reason that otherwise a military lawyer
who was a member of the Defence Forces personnel
would have acted as the prosecutor in these cases.
Nowadays the prosecutors in also courts martial are
persons assigned by the Prosecutor General and in-
dependent of the Defence Forces.

In practice, the Ombudsman’s right to prosecute is a
lot more significant than one might assess merely on
the basis of the number of prosecutions brought.The
Ombudsman decides whether or not prosecutions
should be brought in some other cases as well. Some
of these are so-called sanctions-type decisions not to
prosecute, in which it is concluded that the suspect
has committed an offence, buf the Ombudsman finds
that suffices fo issue a reprimand for future reference.
As a special prosecutor, the Ombudsman can also
exercise the powers of a prosecutor and, for example,
order a criminal investigation or fake part in one.

PARLIAMENTARY OMBUDSMAN
GENERAL COMMENTS

However, what is most significant in practice is that
the existence of the right fo prosecute affects the con-
tents and orientation of the Ombudsman’s investiga-
tion of complaint cases or own-initiative matters. Since
the Ombudsman has the right fo prosecute, in princi-
ple also the possibility of measures under criminal law
must be assessed in every case. If this right did not
exist, an Ombudsman could limit examination fo the
general level and focus it on only, for example, the ac-
tions of an organisation or agency. In Finland, howev-
er, the Ombudsman must generally extend the scope
of investigation all the way fo the officials or perform-
ers of public tasks who are suspected of having acted
unlawfully. In practice, this can have a general preven-
tive influence where the legality of official actions is
concerned. It also suits the Finnish tradition of legality,
as expressed in Section 118 of the Constitution, which
states that “A civil servant is responsible for the lawful-
ness of his or her official actions.”

Possible problems

The Constitution gives the Ombudsman the right fo re-
ceive from authorities and others who perform public
tasks the information that he or she needs in his or her
oversight of legality. This means that a civil servant has
an official duty to provide the Ombudsman with truth-
ful information in any case that is under investigation.
However, a civil servant’s duty of truthfulness can con-
flict with protection against self-incrimination, which
means that everyone has the right not fo expose one-
self to the danger of prosecution and not to contribute
fo establishing his or her own guilt. Problems of this
kind are not associated with the criminal investigation
procedure, because in it civil servants are in the same
position as a normal crime suspect without a duty of
fruthfulness.

A situation that is problematic from the perspective
of protection against self-incrimination can arise es-
pecially when, after a decision in a matter that has
been investigated by the Ombudsman through the
complaints procedure, the same matter becomes the
subject of a criminal case. This is possible, because
in Finland an interested party has a constitutionally
guaranteed independent right to demand a prosecu-



14

PARLIAMENTARY OMBUDSMAN
GENERAL COMMENTS

tion, i.e.to demand that a civil servant or other person
performing a public task be punished. The problem
that can arise here is that the explanation that the civil
servant, who is bound by a duty of truthfulness, has
given fo the Ombudsman concerning his or her action
can be used by the prosecution in a criminal trial.

In the case Alzery v. Sweden, the UN Human Rights
Committee established in accordance with the Cove-
nant on Civil and Political Rights criticised the fact that
it had not been and was no longer possible for the un-
lawful actions of the Swedish authorities to be made
the subject of criminal proceedings, because the Om-
budsman had investigated that matter otherwise than
in the light of criminal law and civil servants, as par-
ties under an obligation to be truthful, had given infor-
mation to the Ombudsman. How can problems of this
kind be avoided?

If a case being investigated by the Ombudsman is of
such a character that it prima facie calls for assess-
ment in the light of criminal law, it should be referred
directly for normal criminal investigation procedure.
Even when the complaint investigation procedure is
followed, the Ombudsman can issue a reprimand for
having acted unlawfully, but I believe that considera-
tion of a prosecution presupposes that a criminal in-
vestigation has been conducted or at least that the
civil servant under suspicion has been given the op-
portunity fo have the matter referred o a criminal inves-
tigation, in which he or she has the legal safeguards
that apply in normal criminal proceedings.

In practice, however, the situation is usually such that,
on the basis of only a complaint or the other material
available, it is too early to assess whether the precon-
ditions or need to initiate a criminal investigation ex-
ist. What is, in my view, important then is that both the
complainant and the civil servant against whom the
complaint is made are if necessary informed of how
the Ombudsman infends to proceed in the investiga-
tion of the matter. There can be very many different
kinds of sifuations and the mode of procedure to be
followed must be assessed on a case-by-case basis.
Here, | shall outline only a couple of examples of the
possible courses of action.

If the complainant demands that the action to which
the complaint relates be investigated as a crime, but
the Ombudsman believes that the preconditions or
need for a criminal investigation do not exist, it may
be appropriate to advise the complainant to make a
report of a crime to the authorities responsible for con-
ducting criminal investigations. If in a situation of this
kind the matter began fo be investigated following the
procedure for complaints, the same matter could, at
the complainant’s instigation, become later the sub-
ject of criminal proceedings.

If, on the other hand, the complainant has not demand-
ed that the matter be investigated as a crime, but the
Ombudsman believes that there is a possible need for
it o be assessed in the light of criminal law, the inves-
tigation can begin following the procedure for com-
plaints. It may in this case, however, be necessary to
draw the attention of the civil servant against whom
the complaint has been made to the possibility that
the action in question may also be assessed in the
light of criminal law. That way, the civil servant can
take protfection against self-incrimination into consid-
eration when explaining the action.

Conclusions

The small number of prosecutions brought by the
Ombudsman does not give a correct picture of the
significance of his or her right to do so. It is of great
significance in principle both in matters subject fo the
exclusive right to prosecute of the supreme overseers
of legality and in other matters within the Ombuds-
man’s remit. In addition, the right fo prosecute is of
great practical significance with, especially, the con-
tent of the investigation in mind. Problems associated
with the right fo prosecute are rare, but is important
that there be an awareness of them in the Ombuds-
man’s work.

Despite ifs international rarity, the Ombudsman’s right
to prosecute is, | believe, of great significance, one that
suits the Finnish justice culture and tradition of legality.



JUKKA LINDSTEDT

RIGHTS AND TREATMENT
OF CONSCRIPTS
— 1988 AND 2008

The Ombudsman must monitor especially the treat-
ment of conscripts and other persons doing military
service as well as of peacekeeping personnel, in addi-
tion to conducting inspections in various units of the
Defence Forces. Under legislation defining the division
of tasks between the Chancellor of Justice and the

Ombudsman, matters pertaining fo the Defence Forces,

the Border Guard and peacekeeping personnel as well
as military court proceedings are assigned to the Om-
budsman.

Thus the Defence Forces are of greater importance
in the Ombudsman’s oversight of legality than merely
the number of complaints would indicate. The few
dozen complaints conceming the Defence Forces and
the Border Guard that the Ombudsman receives each
year are, namely, only a very small fraction of the total
number of complaints. Only some of these concern
conscripts and are often made by their parents. In the
1980s, for example, more complaints were made con-
cerning conscript matters than is the case today.

It seems that for conscripts still doing their national
service the threshold to making a complaint is high,
which indicates a fear that making one will have an
adverse consequence for the complainant. Indeed,
the right of conscripts o complain does not appear to
be self-evident to all personnel in superior positions,
either; the Ombudsman has repeatedly reminded one
unit of conscripts’ right to complain directly fo her.

A precise picture of the freatment of conscripts can
not be obtained solely on the basis of complaints; in-
spections of military units have a key role in this re-
spect. These are conducted regularly, with each unit
receiving a visit every few years. Unfortunately, growth
in the number of complaints has meant that the num-
ber of inspection visits has had to be reduced some-
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Deputy-Ombudsman Jukka Lindstedt's duties
include attending to cases concerning the police,
public prosecutors, Defence Forces, transport,
immigration, and language legislation.

Photo. Jussi Aalfo

what and the intervals between them have lengthened.
Naturally, the Ombudsman also follows media cover-
age of news with a bearing on conscripts. The media
are quite quick fo report shortcomings in this respect,
which is in itself a good thing.

The Defence Forces’ own oversight of legality, which
has been made more effective in recent times, is like-
wise important. The year under review was the first
year in which the systematic oversight of legality was
conducted within the Defence Forces. The Defence
Staff intends during the current year to examine, for
example, preliminary investigations of alleged abuses
of superior position throughout the Defence Forces.

In 1988, as a part of my then postgraduate studies, |
published a monograph entitled Eduskunnan oikeus-
asiamies ja varusmiesten oikeudet (“The Parliamentary
Ombudsman and Conscripts’ Rights”) in the journal
Tiede ja Ase ("Science and Weapon”).The principal
body of material that | used consisted of complaints
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concerning the military authorities in which the Om-
budsman had issued decisions in the first half of the
1980s and corresponding own initiatives as well as
the Ombudsman’s own reports on his activities from
1920 to 1986.Thus the monograph was both a review
of the state of conscripts’ rights in the 1980s and an
evaluation of how the Ombudsman institution had
promoted the rights of conscripts throughout the en-
tire period of ifs existence.

It has been 20 years since | wrote that monograph.

How have conscripts’ rights and the way they are treat-

ed developed in that time? And how has the Ombuds-
man been able to influence that development?

Restrictions on fundamental rights

In my 1988 monograph | highlighted restrictions on
conscripts’ traditional liberties, such as their freedom
of speech and religion. Although these restrictions are
not very visible in a conscript’s everyday life, they are
nevertheless of great importance in principle. In the
period 1964-1982 the Ombudsman issued important
decisions concerning an order prohibiting a conscript
from publishing a certain article, an order prohibiting
a conscript from having certain newspaper cuttings in
his possession, an order prohibiting distribution of the
magoazine Varusmies (“Conscript”) elsewhere than in
canteens as well as the obligation imposed on a con-
script who was not a member of any religious denom-
ination to attend field services of worship in conjunc-
tion with parades.

At that time, Section 16 of the constitutional document
the Form of Government Act was in force. It stated:
*... what has been said about the general rights of

Finnish citizens shall not prevent the enactment of leg-

islation providing for the kinds of restrictions that in
time of war or rebellion and with respect fo those in

military service also at other times are essential”. How-

ever, there were hardly any restrictions on the level of
Acts; instead, restrictions on fundamental rights were
mainly founded on other kinds of constructions. Look-
ing at the matter from a researcher’s point of view, my
assessment then was that just why restrictions en-

shrined in instruments below the level of an Act would

be acceptable was something that had not been sat-
isfactorily justified by the arguments presented in the
Ombudsman’s decisions. In my view, it appeared that
the Ombudsman had in his decisions accepted the
doctrine, which had already by then become increas-
ingly controversial, of a special relationship of being
subject to power, i.e. so-called institutional power.

Today the situation is different. The doctrine of institu-
tional power is no longer invoked.A central demonstra-
tion of this is another decision by the Ombudsman, in
2000, which also concerned the duty of soldiers with-
out religious affiliation to attend parade services of
worship and other events that include religious parts.
Ombudsman Lauri Lehtimaja referred fo the revision of
the fundamental rights provisions of the Constitution
that had been implemented in 1995 and in which so-
called negative freedom of religion had been specif-
ically provided for. In conjunction with the revision of
the fundamental rights provisions, the general possi-
bility of restricting these rights with respect fo military
personnel was also abandoned. In Ombudsman Lehti-
maja’s view, persons who have no religious affiliation,
both career soldiers and conscripts, have the right to
abstain from participation in parade services of wor-
ship if they so wish.

Of course, the Ombudsman was concerned about re-
strictions on the fundamental rights of conscripts in
the 1980s as well. He stated in 1982 that he had found
the legal situation with respect to the fundamental
rights of conscripts fo contain gaps and be subject to
interpretation and urged the Government to fake legis-
lative measures to regulate the legal status of soldiers.
His proposal was not acted on, but the new Conscrip-
tion Act that entered into force at the beginning of this
year contains quite a lot of provisions regulating the
rights and obligations of conscripts.

When | wrote my monograph 20 years ago, | drew at-
tention fo the fact that the Finnish Defence Forces Gen-
eral Regulations contain some independent restric-
tions on fundamental rights; in other words, they were
written on such a low statutory level. No great change
has taken place in the meantime, because the Gener-
al Regulations still contain restrictions of this kind. |
drew attention to this last year when the Government
introduced its new Conscription Bill. Indeed, in its state-



ment on the proposed legislation, the Eduskunta’s Con-
stitutional Law Committee urged revision of the Gen-
eral Regulations.The Committee also ordered the au-
thorities to ensure that the General Regulations are not
in conflict with the requirements relating to statutory
level and precision of regulation.

Administration of justice

In the section of my 1988 monograph in which | exam-
ined administration of justice | mentioned problems
relating fo the conduct of investigations of offences.
The Ombudsman had in several decisions tried fo guide
the manner in which these investigations are conduct-
ed. [ fook the view then that these stances had contrib-
uted fo a decline in the incidence of the clearest vio-
lations of objectivity in investigations. Nevertheless,
based on the assessments presented in the Ombuds-
man’s annual and other reports, the standard of inves-
tigations still seemed to reveal shortcomings.

Problems can still be identified in the objectivity of in-
vestigations. A couple of years ago, Deputy-Ombuds-
man Petri Jadskeldinen criticised an action in which
the direct superior of a conscript being questioned
had acted as the inferrogator. The same decision also
contained criticism of the fact that the conscript had
had to stand throughout the interrogation. That is some-
thing that the Ombudsman had found inappropriate
in a decision as long ago as the 1960s.

In conjunction with inspection visits the Ombudsman
nowadays goes through a sample of disciplinary docu-
ments and injury decisions. There are certain frequent-
ly recurring problems. For example, the descriptions
of how offences have been committed do not always
indicate where in the General Regulations or an or-
der the imputable behaviour is prohibited. However,
the disciplinary and injury decision documents do not
usually reveal particularly serious shortcomings, which
gives quite a good picture of the present standard of
administration of justice. Perhaps the Ombudsman
can at some later stage make a broader assessment
of the standard of investigations conducted by mili-
tary personnel.
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Back in the 1980s, the Ombudsman - along with other
instances — drew attention to the then inadequate
possibilities of appealing against disciplinary punish-
ments, especially defention. The situation is now differ-
ent: detention has been removed from the list of pun-
ishments that can be imposed through the disciplinary
procedure, and a penalty imposed as a disciplinary
measure can be appealed against. In practice, too, not
even courts seem to be ordering detention. An indica-
tion of how perceptions have changed is the fact that
there has already been a discussion of the possibility
of making an appeal against disciplinary alignment.
Likewise, another matter that was earlier taken more
or less for granted, that the panels of judges that deal
with military offences have military members, will prob-
ably come in for increasingly critical scrutiny in the
future.

Bullying

If one examines, say, the entire period since Finland
achieved independence, it can be said that the atten-
tion paid o bullying has been constantly increasing.
However, that does not mean that bullying itself has
actually increased over the entire long period. Research
resulfs, namely, tells us that before the Second World
War, for example, a tradition of bullying that was even
brutal obtained. What is involved is that the tolerance
level has, due to general democratisation and a rising
standard of education among other factors, been con-
stantly lowering. Bullying is regarded as more reprehen-
sible than was earlier the case.

A similar development is likely to continue: as the tol-
erance limit constantly falls, actions that were earlier
regarded as belonging to training will perhaps gradu-
ally be seen as bullying. The same applies to when the
language used by instructors is regarded as inappro-
priafe. Nevertheless, this does not mean that we would
be able to remain passive in the prevention of bullying
and just accept that it will always exist. Oversight is
needed, and the attitfude to bullying and other forms
of inappropriate behaviour must be one of condem-
nation. It is important to put a stop to any traditions
of bullying that can be identified. A matter that prob-
ably needs to be pondered is whether the traditions
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of some military training establishments contain fea-
tures that are negative from the perspective of com-
bating bullying.

In the period from the 1960s to the 1980s the Om-
budsman issued several decisions dealing with what
is fo be regarded as bullying. Examples included ex-
cessively elaborate formation and dressing drills, order-
ing pushups for unsoldierly behaviour, ordering con-
scripts to write out a text 100 times, making them grov-
el indoors, formation drills in muddy conditions on the
way to meals, drilling an entire unit as a collective pun-
ishment or as some kind of means of investigating an
offence as well as making the worst marksmen run to
and around a building a kilometre away. In one impor-
tant decision the Ombudsman took the view that al-
though a drill had not actually been a punishment in
character, the conscript who had had to drill alone and
those who had witnessed the event could have per-
ceived it as being such.Thus the drill had been inap-
propriately conducted.

In my view, the most glaring actions of this kind have
become clearly less common. The Ombudsman’s
stances have been of major importance in this respect
- also because they have influenced the guidelines is-
sued by the Defence Staff. Nevertheless, some habits
seem to die hard: as long ago as 1975 the Ombuds-
man found it degrading that a conscript had been or-
dered fo carry a stone instead of a piece of equipment
that he had been ordered to take along, but forgotten.
Only a few years ago a similar action came to light dur-
ing an inspection visit by a Deputy-Ombudsman to a
military contingent; this case led to court proceedings
and the imposition of penalties. Inappropriate formao-
tion drills likewise still take place from time fo time.

Whereas at least as recently as the 1980s extensive
cases of bullying were still coming to light, what is now-
adays involved is more a matter of individual excesses.
Nevertheless, | do not believe that inappropriate con-
duct happens only rarely. In this respect, | believe, in-
spection visits to military contingents are enlightening.
Quite often, conscripts who have incidents of inappro-
priate actions to report, attend the receptions that are
held in conjunction with these visits. Conscript com-
mittees can likewise report incidents of this kind.The
matters involved are generally of such a nature that a

broader investigation is not necessary and they can
be sorted out with the commanding officer at the end
of the visit. It is not credible that those who report in-
appropriate actions are the only ones who have been
freated badly and there are certainly cases that go un-
reported.

Bullying was again discussed in various media last
year.The Defence Forces reacted quickly and first draft-
ed a study of the matter and later a set of guidelines
to prevent hazing and bullying. The starting point is
zero tolerance.

Also new challenges

In my 1988 monograph | examined in what way the
Ombudsman had been trying up fo then fo improve
the fundamental rights and legal security of conscripts
and I highlighted the success he had achieved in these
efforts. The Ombudsman has been able to have a posi-
tive influence on the status of conscripts since then as
well. However, there are also new challenges to con-
tend with.

The safety of service has always been important and
the subject of close monitoring by the Ombudsman.
In addition, expectations in this respect have been
constantly growing. This is a development also more
broadly in society: the State is the focus of growing ex-
pectations that it will guarantee the safety of its citi-
zens in all situations. Accidents caused by fatigue, and
which can have even fateful consequences during ex-
ercises with live ammunition or when motor vehicles
are involved, prompt justifiable concern on the part of,
for instance, the parents of conscripts.

Health care for conscripts is another matter that the
Ombudsman monitors. For example, reminders of the
obligation to assign conscripts to lighter duties when
necessary have been issued for decades. A new prob-
lem has manifested itself as well: a shortage of doctors
in the Defence Forces.The Ombudsman has in recent
years asked the Defence Staff for a report on the meas-
ures it has faken to redress this shortage. Although the
situation has eased somewhat in quite recent times,
no decisive improvement has been achieved.



During inspection visits, conscripts express their views
about leave and free time as well as their daily service
routines. Quite often, they draw attention to differences
between the basic units within a contingent with re-
spect fo the amount of free time. One of the changes
taking place in society is refiected in the fact that con-
scripts now have a lot of expectations with respect fo
free time. Demands for equitable freatment have like-
wise grown.

Back in 1988 it was perhaps impossible even to imag-
ine that the option of women volunteering for service
in the Defence Forces and fraining as career soldiers
would become a reality as soon as it actually did in
1995.The Ombudsman has tried on inspection visits
to examine the appropriateness with which women are
freated and respect for gender equality. Some degree
of inappropriate treatment has come to the Ombuds-
man’s attention over the years. This is indicated also
by a study of the matter as well as in a preliminary ex-
ploration conducted to provide background material
for the Defence Forces’ gender-equality and equitabil-
ity plans.

The treatment of women in the army will continue to
be an important focus of the Ombudsman’s monitor-
ing. The same applies to the freatment of conscripts
with foreign backgrounds. It is good that work fo de-
velop gender equality and equitability in the Defence
Forces has begun.

A general assessment of the rights and treatment of
conscripts depends on the chronological perspective

adopted. An examination against a time frame of even
20 years reveals an improvement, and if the examina-
tion is stretched back to the period before the Second

World War, the conditions in which conscripts serve fo-

day are quite different. However, this does not mean

that the work being done by the Ombudsman and oth-

er instances to improve the status of conscripts is less
important that it used to be. At the same time, namely,
the justified expectations of citizens that the State will
guarantee that those performing their national service
are treated appropriately and equitably and that their

safety will be assured are constantly growing.
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2. The Ombudsman institution
in 2007

The Ombudsman institution originated in Sweden,
where the post of Parliamentary Ombudsman was
created in 1809. Finland was only the second coun-
try in the world o adopt the institution.The Finnish Par-
liamentary Ombudsman began his work in 1920.The
next countries fo appoint Ombudsmen were Denmark
in 1955 and Norway in 1962.The powers of the Om-
budsmen in both of those countries are more limited
in scope than in Sweden and Finland.

It was mainly in the form of the Danish model that
the Ombudsman institution later spread fo other parts
of the world. According to the International Ombuds-
man Institute (I01) there are currently Ombudsmen in
around 140 countries. However, some of these are re-
gional or local. Germany and Italy are examples of
countries that do not have parliamentary Ombuds-
men.The European Union appointed its first Ombuds-
man in 1995.

21 TASKS AND
DIVISION OF LABOUR

The Ombudsman is the supreme overseer of legality
elected by the Eduskunta. He or she exercises oversight
to ensure that those entrusted with public tasks ob-
serve the law, perform their duties and implement fun-
damental and human rights in their actions.The Om-
budsman’s power of oversight encompasses courts of
law, authorities and officials as well as other persons
and bodies that perform public fasks. By contrast, the
Ombudsman has no power to examine the Eduskun-
ta’s legislative work nor the actions of Representatives,
nor the official actions of the Chancellor of Justice of
the Council of State (Government).

The Ombudsman is independent and acts outside of
the traditional separation of public power into three

Deputy-Ombudsman Petri Jadskeldinen (leff), Om-
budsman Riitta-Leena Paunio and Deputy-Ombuds-
man Jukka Lindstedt.

Photo: Jussi Aalfo

branches - legislative, executive and judicial. He or
she is entitled to receive from authorities and others
entrusted with a public task all of the information nec-
essary for oversight of legality. The purpose is infer alia
to ensure that various administrative sectors’ own sys-
tems of legal remedies and internal oversight mechan-
isms function appropriately. The annual report that the
Ombudsman gives the Eduskunta contains an assess-
ment, based on observations, of the state of adminis-
fration of the law and describes any shortcomings that
have been identified in legislation.

In general, the powers of the Ombudsman are the
same as those of the Chancellor of Justice. For exam-
ple, only the Ombudsman or the Chancellor of Justice
can decide fo lay a charge against a judge for acting
illegally in office. In the division of labour between the
Ombudsman and the Chancellor of Justice, however,



the former is primarily responsible for matters concern-

ing prisons and other closed institutions where per-
sons are involuntarily confined as well as for cases in-
volving deprivation of freedom as provided for in the
Coercive Measures Act. The same applies to the De-

fence Forces, the Border Guard, peacekeeping person-

nel and courts martial.

The election, powers and tasks of the Ombudsman are
regulated by the Constitution. The Eduskunta elects
two Deputy-Ombudsmen in addition to the Ombuds-
man. All serve for a four-year term.The Ombudsman
decides the division of labour between the three. The
Deputy-Ombudsmen deal with the cases assigned to
them independently and with the same powers as the
Ombudsman.

Under the present division of labour, Ombudsman
Paunio deals with matters that concern questions of
principle, the Government and the other highest or-
gans of state. The scope of her oversight also includes
infer alia social welfare, health care and social securi-
ty more generally as well as children’s rights.The mat-
ters with which Deputy-Ombudsman Jddskeldinen
deals include those relating to courts, the prison serv-
ice, distraint, environmental administration and local
government as well as taxation. Deputy-Ombudsman
Lindstedt, in turn, is responsible for a range of matters
relating to the police, the public prosecution service,
the Defence Forces and education as well as foreign-
ers and language matters.

The work of the Ombudsman is regulated in greater
detail in the Parliamentary Ombudsman Act. The pro-
visions concerning the Ombudsman are shown in An-
nex 1 of this report.

22 FORMS OF WORK

Oversight of legality in Finland has changed in many
ways over time.The Ombudsman’s prosecutorial role

has receded to the background, whilst the role of guid-

er and developer of official actions has been accen-
tuated. Nowadays the Ombudsman sets demands for
administrative procedure to meet and steers the au-
thorities fowards good administrative practice.
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When the fundamental rights provisions of the Consti-
tution were revised in 1995, the Ombudsman was giv-
en the task of overseeing implementation of funda-
mental and human rights. This changed the perspec-
tive from the duties of authorities to implementation
of people’s rights. Since the provisions were revised,
fundamental and human rights have been highlight-
ed in almost all of the cases with which the Ombuds-
man has dealt. Evaluation of implementation of funda-
mentfal rights means weighing the relative merits of
principles that run counter to each other and paying
attention to aspects that promote implementation of
fundamental rights. The importance of legal interpre-
tations that are amenable fo fundamental rights is un-
derscored in all of the Ombudsman’s evaluations.

Investigation of complaints is the Ombudsman’s prin-
cipal task and form of work.The Ombudsman has a
duty fo investigate all complaints on the basis of which
there is ground to suspect that an unlawful action has
been taken or a duty neglected. Ombudsmen in many
other countries have greater power of discretion in this
respect. In addition to those matters arising from com-
plaints, the Ombudsman can also decide on her own
initiative to investigate shorfcomings that have come
fo light.

The Ombudsman is required by law to conduct on-site
inspections in public offices and institutions. She has a
special duty to oversee the treatment of persons con-
fined in prisons and other closed institutions as well
as the treatment of conscripts in Defence Forces units.
Inspection visits are also made to other institutions, es-
pecially those providing social welfare and health care
services.

Fundamental and human rights come up in oversight
of legality both when individual cases are being decid-
ed on and infer alia in conjunction with inspections
and when deciding the focuses of own-initiative inves-
tigations.This report contains a separate section show-
ing what kinds of issues relating to fundamental and
human rights came up in 2007 and what positions
were adopted in relation fo them (see pp. 33-35).

The Ombudsman is additionally required to oversee
the use of so-called coercive measures affecting tel-
ecommunications — monitoring telecommunications,
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telesurveillance and technical eavesdropping. The use
of these coercive measures usually requires a court

order, and they can be used primarily in criminal inves-

tigations of serious crimes.Their use involves inferfer-
ence with several of the basic rights and liberties that

the Constitution guarantees, such as protection of priva-

cy, confidential communications and domestic peace.
The Ministry of the Interior, the Customs and the De-
fence Forces are statutorily required to give the Om-

budsman annual reports on the use of coercive meas-

ures affecting felecommunications.

Under the law, the police additionally have the right,
subject to certain preconditions, to engage in under-
cover activities fo combat serious and organised
crime. In the course of undercover operations, the po-
lice obtain information on criminal activities by, for ex-
ample, infiltrating a gang. The Ministry of the Interior
must give the Ombudsman an annual report on also
undercover operations. Oversight of coercive meas-

ures affecting telecommunications and undercover
operations is dealt with in the fundamental and hu-
man rights section (see p. 35).

The emphasis on fundamental rights is reflected in al-
so other ways in the orientation of the Ombudsman’s
activities.The Ombudsman is regarded as being respon-
sible both for oversight of fundamental and human
rights and also for actively promoting them. In associ-
ation with this, the Ombudsman has discussions with,
among other bodies, the main NGOs. During inspec-
tion visits and in connection with own-initiative investi-
gations, she takes up issues that are sensitive from the
perspective of fundamental rights and of more gener-
al significance than an individual case. The special
themes in oversight of fundamental and human rights
in 2007 were advisory services and equality. The con-
tents of the themes in question are outlined in the sec-
tion on fundamental and human rights.
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25 THE WORK SITUATION
AND ITS CHALLENGES

The number of complaints and other oversight-of-legal-

ity matters has increased strongly in recent years.The
largest number of incoming oversight-of-legality cases
to date was achieved in 2006, when 4,241 were re-
corded. This fofal turned downwards last year. The num-
ber of new oversight-of-legality cases received was
3,857. Although this was slightly less than the previ-
ous year, it was still the second highest fotal ever (see
table on opposite page).

In addition to complaints, own initiatives and other
written communications are counted as oversight-of-
legality matters. The latter are in the nature of enquir-
ies or other clearly unfounded complaints, matters that
do not fall within the scope of the Ombudsman’s over-
sight or other non-specific communications from citi-
zens.These are not registered as complaints; instead,
the lawyers at the Office of the Ombudsman who are
tasked with advising members of the public reply fo
these communications immediately and give guidance
and advice. In addition, submissions and aftendances
at events such as hearings by various Eduskunta com-
mittees are included in the oversight-of-legality fotal.

Growth in the numbers of complaints and other over-
sight-of-legality matters as well as the demands aris-
ing for the revision of the fundamental rights provisions
in the Constitution led in the years after the 1990s to
a lengthening of the time required to deal with com-
plaints. These challenges were responded to then by
recruiting new referendaries and other personnel, de-
veloping work and operational methods as well as
through substantial inputs into training. The aim was
to reduce the long processing times without however
compromising on the quality of work and the demands
of oversight of fundamental and human rights.

Growth in the volume of electronic fransactions has
increased the number of complaint cases in recent

years. The number of matters that arrived by fradition-
al routes — by letter, delivered in person or faxed — de-
clined somewhat in the period 1997-2007. By con-
frast, the number of oversight-of-legality matters arriv-
ing by e-mail grew strongly. In 2007 some 40% of all
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matters arrived through electronic channels. Electronic
transactions have already influenced work methods

at our office and will continue to do so. For example,
over 60 complaints relating fo events associated with
the Smash Asem demonstration on 9.9.2006 were re-
ceived by e-mail and dealt with in the course of 2007.

However, the response to growth in the number of
oversight-of-legality matters has no longer been fo in-
crease personnel and financial appropriations. No new
posts have been created in the Office of the Ombuds-
man and the appropriation for the salaries of tfempo-
rary personnel has likewise been gradually reduced.
Instead, processing of complaints was made more ef-
ficient through changes in working methods.

Changes in working methods include the development
of an electronic document information system. Laying
the groundwork for its introduction continued in 2007.
From the point of view of the Office, one of the things
that the electronic desk will mean is that in future it
will be possible for initiation, preliminary investigation
(obtaining reports and statements), resolution and pub-
lication of cases fo be done very largely by using one
single electronic information management system.

However, if the number of complaints continues to
grow, consideration will have to be given also to other
alternatives, such as amending the legislation on the
Ombudsman. This could mean, for example, that the
Ombudsman’s discretionary power in the investigation
of complaints could be increased as has been done in
Sweden. A similar reform was recently implemented at
the European Court of Human rights, which was given
procedural means and scope for flexibility to help it re-
duce its backlog of cases.

In 2005 the Eduskunta approved amendments to the

Constitution and the Parliamentary Ombudsman Act.

This allows the Ombudsman to choose a substitute for
a Deputy-Ombudsman for a term of up to four years,

having first received an opinion on the matter from the
Constitutional Law Committee. That would ensure con-
tinuity in the work of formulating decisions in excep-

tional situations, such as when a Deputy-Ombudsman
is prevented from discharging his or her fask for a long
period. The constitutional amendment was approved

by the Eduskunta during the 2007 annual session.
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Besides growth in the number of complaints and oth-
er oversight-of-legality matters, closer international co-
operation is increasing the workload of the Office of
the Ombudsman. At the moment, the activities of more
than a dozen bodies that oversee compliance with in-
ternational human rights conventions are followed by
the Office and some of them are supplied with infor-
mation or statements and submissions are made fo
them.

The establishment of the oversight system that the Op-
tional Protocol fo the UN Convention Against Torture
presupposes is currently being prepared at the Minis-
fry for Foreign Affairs. The working party has untfil April
2008 to report.The purpose of the oversight system is
to inspect institutions and other places where people
who have been deprived of their liberty are confined.
The Optional Protocol requires the establishment of a
national oversight body to issue recommendations fo
the competent authorities and act as a liaison body for
the international oversight system. One possible alter-
native is fo entrust the task to the Ombudsman.

Cases received and decided on

Atotal of 3,857 oversight-of-legality matters o be dealt
with by the Ombudsman were received in 2007. De-
cisions in a fotal of 3,963 oversight-of-legality cases
were announced during the year.

B received 1 decided on 2006 | 2007

; 3620 | 3397

Complaints 3520 | 3544

Transferred from 42 39
Chancellor of Justice

R 49 49

Own initiatives 59 Y

Reguests for reports, statements 47 39

and fo hearings 45 38

: o 483 333

Other written communications 474 337

4241 | 3857

Total 4700 | 3963

The number of cases in which decisions were reached,
3,544, was an all-time record. It is also significant that

the number of cases in which decisions were reached

in 2007 was about a hundred greater than the num-

ber arriving.

The average time faken to reach a decision in an over-
sight-of-legality case was 7 months at the end of the
year.That was slightly longer than it had been in 2006
(6.1 months).

Categories of cases
and measures taken

The social security sector accounted for the greatest
proportion (20%) of cases arising from complaints or
own-initiative investigations in which decisions were
announced. Other large categories of cases related to
the police (16%), health care (11%), the prison serv-
ice (10%) and courts (7%).The numbers of cases re-
solved in the large categories were generally on the
same level as the previous year.The most significant
growth was in the prisons category, in which the num-
ber of decisions increased by about 24%. (see fable
on next page)

Detailed data on decisions by category of case as well
as other statistical data are presented in Annex 2.

The most important matters in the Ombudsman’s work
are decisions that lead to measures being taken.The
measures available fo the Ombudsman are a prosecu-
tion for misfeasance or malfeasance in the discharge

of a public duty, a reprimand, the issuing of an opin-

ion for guidance or a proposal. In some cases, rectifi-

cation occurs already in the course of investigation of

a matter.

A prosecution is the most severe means of reaction.
The Ombudsman may decide not fo prosecute even
if the subject of oversight has acted unlawfully or ne-
glected a duty if she takes the view that a reprimand
will suffice. The Ombudsman can also express an opin-
ion as fo what procedure would have been lawful, or
draw the atfention of the subject of oversight fo the re-



quirements of good administrative practice or to as-
pects that promote the implementation of fundamen-
tal and human rights. An opinion expressed can have
the character of a rebuke or be intended for future
guidance.

In addition, the Ombudsman can recommend the rec-
tification of an error that has been made or that a short-
coming be redressed or draw the attention of the Gov-
ernment or other body responsible for legislative draft-
ing to deficiencies that have been observed in legal
provisions or regulations. An authority can sometimes
rectify an error on its own initiative as soon as the Om-
budsman has intervened with a request for a report.

Atotal of 619 decisions led to measures in 2007.This
represented about 17% of all 3,588 decisions relating
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to complaints and own-initiative investigations. It was
found in 15% of cases that no erroneous action had
taken place, there was no reason fo suspect it in 45%
of cases and complaints were not investigated in 23%
of cases.The number of cases in which decisions in-
volved measures being faken represented 22% of the
total number investigated.

A prosecution for malfeasance was ordered in one
case. 41 reprimands were issued and 519 opinions
expressed. Rectifications were made in 32 cases that
were being investigated. The decisions categorised as
proposals totalled 26, although expressions of opinion
relating fo development of administration and which
can be regarded as constituting proposals were in-
cluded in other decisions as well. One decision can
involve several measures.

Largest categories
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2007
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Measure
3w %
MEASURES TAKEN BY s|e|s|ss|8|E| e8| &
PUBLIC AUTHORITIES S E| & £ g1 | 8| 8
2| & :_é é 26 &
Social welfare authorities 10 | 107 71124 705 | 17,6
- social welfare 71 77 3| 87 427
- social insurance 3| 30 41 37 278
Police 1 6| 92 2 11102 581 | 17.5
Health authorities 91 64 3 41 80 381 210
Prison authorities 11 69 4 5| 79 354 | 22,3
Environment authorities 3| 29 32 130 | 24,6
Labour authorities 26 2| 28 185 | 181
Education authorities 19 3 3| 25 102 | 245
Local-government authorities 5| 15 1 1 22 144 153
Other subjects of oversight 11 14 4 19 130 | 14,6
Enforcement authorities 16 2 18 91 19.8
-*CE) Guardianship authorities 1] 15 16 52| 308
= | Courts 3 8 2 13 241 54
= | - civiland criminal 3 6 2 11 201
o - special 3
= - administrative 2 2 37
& | Military authorities 10 2| 12 34| 353
Agriculture and forestry 1 7 2 11 1 791 139
Transport and communications authorities 7 2 9 85| 106
Tax authorities 3 2 1 6 107 56
Immigration authorities 5 1 6 57| 105
Prosecutors 5 1 6 62 9,7
Customs authorities 5 5 13| 385
Municipal counsels 1 1 1 3 10| 300
Highest organs of state 1 1 2 36 55
Church authorities 1 1 19 53
Private parties not subject to oversight 20 -
Total 11 41519 26| 32|619| 3588 | 172

* Percentages of decisions involving measures




INSPECTIONS
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Inspection visits were made to 69 places during the
year under review (70 the previous year).The visits are
described in more detfail in the sections dealing with
various sectors of administration.

Persons confined in closed institutions and conscripts
are always given the opportunity for a confidential con-
versation with the Ombudsman or her representative
during an inspection visit. Other places where inspec-
tion visits take place include reform schools, institutions
for the mentally handicapped as well as social welfare
and health care institutions. Shortcomings are often
observed in the course of inspections and are subse-
quently investigated on the Ombudsman’s own initia-
tive. Inspections also fulfil a preventive function.

SERVICE TO THE PUBLIC

2.5

We have fried to make it as easy as possible for peo-
ple fo turn fo the Ombudsman. A printed brochure in-
tended for complainants is available in Finnish, Swed-
ish, Sami, English, German, French, Estonian and Rus-
sian.The brochure is also posted on the web site in
these languages as well as in Finnish and Swedish
sign language versions. A complaint can be sent in
by post or fax, or by filling in and e-mailing the elec-
fronic form on the Internet.

Two lawyers at the Office of the Ombudsman are
tasked with advising members of the public on how
to make a complaint and responding to communica-
tions that are not registered as complaints.This cate-
gory contains enquiries and a variety of communica-
tions expressing non-specific grievances. The number
of replies recorded last year was 337.About 2,500 tel-
ephone calls were received from members of the pub-
lic and about 150 persons visited the office in person.

The Registry at the Office of the Ombudsman receives
complaints and replies o enquiries about them, in ad-
dition to responding to requests for documents. Last
year, the Registry received about 3,700 telephone calls.

PARLIAMENTARY OMBUDSMAN
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Personal calls by clients and requests for documents
totalled about 700.The records clerk mainly provides
researchers with services.

COMMUNICATIONS

2.6

The Ombudsman gives the Eduskunta an annual re-

port on her activities and observations concerning the
state of administration of justice and any deficiencies

she had identified in legislation. The Ombudsman gave
her annual report for 2006 fo the Speaker of the Edus-
kunta on 19.6.2007.

The media are informed of those decisions by the Om-
budsman that are of special general interest. About
40 bulletins outlining decisions made by the Ombuds-
man or a Deputy-Ombudsman were issued in 2007.
Decisions of considerable legal significance are also
posted on the Internet. About 300 decisions, which is
nearly half of the total number of decisions involving
measures, were posted online. Publications, such as
annual reports and brochures, are likewise posted on
our web site.The Ombudsman’s web pages in English
are at the address: www.ombudsman.fi/english, in
Finnish af www.oikeusasiamies.fi and in Swedish at:
www.ombudsman.fi. At the Office, information needs
are the responsibility of the Registry and the referen-
daries in addition to an Information Officer.

THE OFHICE

2.7

The Office of the Ombudsman is in the new Eduskunta
annex building at the street address Arkadiankatu 3.

The regular staff totalled 54 at the end of 2007.They
were, in addition fo the Ombudsman and the Deputy-
Ombudsmen, the Secretary General, five principal le-
gal advisers and fen senior legal advisers and fourteen
legal advisers, two lawyers with advisory functions as
well as an information officer and an online informa-
tion officer, two investigating officers, four notaries, a
records clerk, two filing clerks and eight office secre-
faries.
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Ombudsman Riitta-Leena Paunio and Deputy-Ombudsman Petri Jédskeldinen attended a European Union semi-
nar for national and regional Ombudsmen and comparable institutions in Strasbourg on 14-16.10.2007.

A statement, fo be published in all of the EU languages, was approved at the gathering. It is intended fo increase
awareness of the Ombudsman’s work when dealing with complaints that fall within the area of application of
EU legislation.

Photo: European Ombudsman

A job satisfaction survey was conducted at the Office
in November 2007 and the results will be processed
in 2008.

In accordance with its rules of procedure, the Office
has a management group comprising, in addition to
the Ombudsman, the Deputy-Ombudsmen and the
Secretary General, three representatives of the person-
nel and the Information Officer as secretary. Discussed
at meetings of the management group are matters re-
lating fo personnel policy and the development of the
Office. The Management Group met 15 times during
the year under review.

On job rotation for part of the year in 2007 were Sen-
ior Legal Advisers Kirsti Kurki-Suonio and Hékan Stoor,

both at the Ministry of Justice. In addition, Notary Hele-

na Rahko was on international job rotation at the Of-
fice of the Ombudsman for New South Wales in Syd-
ney, Australia.

28 INTERNATIONAL
COOPERATION

Ombudsman Paunio is a member of the board of the
International Ombudsman Institute (101). She attended
a meeting of the 101 board in Sydney on 5-11.11.2007.

Ombudsman Paunio also aftended a conference be-
tween the Council of Europe Commissioner for Human
Rights and Ombudsmen from the Member States in Ath-
ens on 12-13.4.2007. Ombudsman Paunio and Depu-
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The Chinese Vice-Minister Du Qiwen (Central Foreign Affairs Office) and his party visited the Eduskunta on 20~
24.11.2007.The host for his visit fo the Office of the Parliamentary Ombudsman was Deputy-Ombudsman Petri
Jadskeldinen.

Photo: Vesa Lindqvist, Eduskunfa

ty-Ombudsman Jééskeldinen participated in a seminar
for Ombudsmen from the EU countries in Strasbourg
on 14-16.10.2007. Deputy-Ombudsman Lindstedt at-
tended a conference arranged by the Polish Ombuds-
man in Warsaw on 24-25.9.2007. In addition, several
other persons from the Office attended a variety of oth-
er international meetings and seminars.

The Polish Ombudsman Janusz Kochanowski and the
Peruvian Ombudsman Beatriz Merino visited the Of-
fice. Other visitors included delegations from the Czech
parliament and the Russian Ministry of the Interior as
well as one led by the Chinese Vice-Minister Du Qiwen.
There were also visitors from South Korea, Japan and
Taiwan.

29 COOPERATION IN FINLAND

Celebrations marking the centenary of the Eduskunta
continued during the year under review. The Office of
the Ombudsman took part in the open doors event ar-
ranged by the Eduskunta on 20-21.8.2006.

The Eduskunta’s Constitutional Law Committee makes
annual visits to the Office. The meeting during the year
under review fook place on 25.10.2007.

The Ombudsman, the Deputy-Ombudsmen and other
persons from the Office attended dozens of events and
meetings in Finland. Training events were arranged on
the themes of managing change, fair trials, a compre-
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hensive overhaul of the prison service and the impact
of the Ombudsman institution.

Visits fo the office were paid by, among others, key mal-

feasance prosecutors, representatives of the Office of

the Ombudsman for Children and the Data Ombuds-
man, administrative lawyers and representatives of the
Ministry for Foreign Affairs, the City of Tampere, the Hel-
sinki Court of Appeal, Varusmiesliitfo (the association

which represents conscripts) and the Border Guard.

The most imporfant of the presentations given by Om-
budsman Paunio were: one at the Citizens’ Perspec-
five seminar at the Eduskunta on the theme of living
bilingualism, another on the Right fo a Secure Child-
hood at the centenary jubilee of the organisation
Nuorten Ystévdt (“Friends of Children™) as well as one
on the Parliamentary Ombudsman’s Observations on
Safeguarding Good Administration as a Fundamental
Right at the Feedback Days for senior civil servants.
The themes of her other presentations included im-
plementation of fundamental rights as well as respect
for the inviolability and right fo self-determination of
patients.

Deputy-Ombudsman Jédskeldinen attended the semi-
nar Revision of Finnish Equality Legislation in an expert
capacity. At a fraining event on the theme of adminis-
tration of military justice Deputy-Ombudsman Lindstedt
made a keynote speech on the theme Oversight-of-Le-
gality Observations Concerning the Defence Forces. At
a meeting of the Folktinget (The Swedish Assembly of
Finland) Deputy-Ombudsman Lindstedt made a key-
note speech on the theme Hur fungerar évervakning
av de sprdkliga rdttigheterna? (How does oversight
of language rights works?).

In addition, lawyers from the Office gave presentations
on such themes as implementing the guarantee of
medical freatment within specific time limits, invol-
unfary treatment, safeguarding interests, complaints
from prisoners, oversight of legality in criminal inves-
tigations and the use of coercive measures as well
as complaints against the police.

210 WHAT IMPACT DOES
THE OMBUDSMAN'S
WORK HAVE?

A study of the impact of the Ombudsman institution
was published on 29.11.2007. It was conducted by
Professor of Law and Economics Kalle Magtta and
Lecturer in Law and Economics Anssi Keindinen from
the University of Joensuu.

The matters examined in the study were the degree

to which the Ombudsman has been able fo influence
the contents of laws and other provisions and the ac-
tions of the authorities. The Ombudsman’s media vis-
ibility was also analysed in the study, which was the
first in Finland to focus on the impact of a single legal
institution.

The researchers found that the instances responsible
for drafting laws and other provisions have reacted
positively o the Ombudsman'’s proposals conceming
explication or amendment of laws. However, it has
occasionally taken time for the proposals fo be put
into practice.

The research revealed that the Ombudsman’s impact
has not been confined fo the details of legislation, but
has in some cases also extended fo broader legisla-
tive totalities. Nevertheless, the researchers do not rec-
ommend that the Ombudsman begin making more
recommendations for amendments than earlier - nei-
ther the time nor the resources for this are available.

How personnel in the police, prison service and De-
fence Forces reacted o the Ombudsman'’s recommen-
dations for measures was explored in the study.The
impact of decisions was found fo reach a high level
in individual cases. Often, authorities have taken con-
crefe measures fo redress observed shorfcomings as
soon as the Ombudsman has intervened. In the re-
searchers’ assessment, decisions also have a more
general impact.

The impact of investigations conducted on the Om-

budsman’s own initiative and in sifu inspections was
found to be very significant. The authorities regarded
them as important from the perspective of developing
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A report on the impact of the Ombudsman’s work was published in the auditorium of the Eduskunta on

29.11.2007. Here, Ombudsman Riitta-Leena Paunio is shown with the authors of the report: Professor of Law
and Economics Kalle Médttd (right) and Lecturer in Law and Economics Anssi Keindinen from the University
of Joensuu.

Phofto: Jakke Nikkarinen, STT Info Kuva

their own activities. In addition, investigations launch-
ed on the Ombudsman’s own initiative led to meas-
ures more frequently than did complaints and their

consequences were more severe than those to which
complaints led.

The researchers found that constant growth in the num-
ber of complaints can have an adverse effect on the
Ombudsman’s active measures. It was observed that
in years when the number of complaints grew, fewer
inspection visits were conducted.

The number of complaints has been constantly grow-
ing in recent years. Although there has been success
in reducing the average time taken to process com-
plaints, this has not sufficiently compensated for
growth in their number, with the result that many cas-

es have to be deferred until the following year. On the
other hand, the researchers found that efficiency had
improved in the Office in recent years; i.e. decisions
were being reached in more cases than earlier.

The impact of the institution was examined also in the
light of growth in the number of measures taken.The
number of decisions involving measures grew fairly
steadily over the period of the study, 1990-2006.

The Ombudsman’s media visibility was analysed in the
study by examining articles and editorials in the news-
papers Helsingin Sanomat and Karjalainen. The news-
papers most frequently publish bulletins from the Om-
budsman that concern the police and health care au-
thorities. Especially Helsingin Sanomat has devoted
space to the Ombudsman’s bulletins. In the three years
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2004-06 it published articles covering around 70% of
the Ombudsman’s bulletins, whilst the corresponding
figure for Karjalainen was about 34%.The researchers

found a clear correlation between the number of news-
paper articles and the number of bulletins.

On the basis of their study, the researchers recommend-
ed that the Ombudsman be given greater power of
discretion with respect to when a complaint is taken
under investigation. A threshold to initiating an inves-
tigation would allow resources to be allocated more
purposefully.

The researchers regarded it as important that time for
inspection visits and own-initiative investigations re-
main in the Ombudsman’s work. They recognised also
that growth in the number of complaints and a bigger
backlog could lengthen processing times and jeopard-
ise the opportunity to recommend amendments fo le-
gislative provisions.
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3.5pecial tasks of the Ombudsman

s1 FUNDAMENTAL
AND HUMAN RIGHTS

The principles underpinning Finland’s human rights
policy and the goals to which it aspires are set forth in
the reports on human rights policy that the Minister for
Foreign Affairs submits o the Eduskunta.The most re-
cent of these reports (VNS 2/2004 vp) was submitted
in early 2004. In it, both Finland's international activi-
ties in the field of human rights and implementation
of key human rights in Finland are examined.

Draffing of a new Government report on human rights
policy began in December 2007. In accordance with
the expressed wish of the Eduskunta, an effort is be-
ing made in the report now being draffed fo deal more
comprehensively with the situation regarding observ-
ance of fundamental and human rights in Finland.The
Ombudsman aftended a formal hearing arranged in
conjunction with the drafting work on 25.1.2008.The
intention is to submit the report to the Eduskunta not
later than the beginning of 2009. A national action
plan for safeguarding fundamental and human rights
will be drafted on the basis of the report. In her com-
ment article in the 2006 annual report, the Ombuds-
man expressed the opinion that a plan of this kind
was necessary.

OVERSIGHT OF FUNDAMENTAL
AND HUMAN RIGHTS

311

As in the previous year, the authorities” duty to advise
and serve was the special theme in oversight of legal-
ity. Complaints and inspection visits continued to re-
veal shortcomings relating fo individual cases and sys-
tems.As a result of several decisions issued by one

of the Deputy-Ombudsmen concerning the matter in
2005 and 2006 (see the 2005 annual report pp. 42—
43 and the 2006 report p. 30) a changeover fo cost-
free arrangements had mainly been effected in the fel-
ephone advice services provided by the authorities.
However, it emerged that there had still been delays
in arranging the provision of cost-free advice in the
administration-of-justice sector.

In oversight of legality, observations with a bearing on
fundamental rights were, generally speaking, mainly
made in cases concerning the good administration
that is guaranteed in Section 21 of the Constitution.
Dilatoriness on the part of the authorities was brought
up in many oversight-of-legality cases and it was al-
so established in several cases before the European
Court of Human Rights that rights had been breached
because trials had lasted unduly long. Expeditious
handling of matters is of accentuated importance in,
for example, the social insurance sector and cases
connected with children’s rights. Nevertheless, these
matters’ share of oversight-of-legality cases in which
decisions involving measures are reached was again
considerable.

Income support is a key financial benefit which safe-
guards the right fo indispensable subsistence. The fi-
nal-resort status of income support and the fact that it
safeguards a fundamental right require a municipali-
ty to ensure that sufficient financial resources are al-
located to handling cases relating to it. A municipali-
ty must ensure that income support applications are
processed without delay through effective work arrange-
ments and employing sufficient personnel to cope with
the workload. In order for a fundamental right fo be
implemented, applications must be processed with-
out delay. Indeed, the view that has become the estab-
lished one in the Ombudsman’s decisions is that one
week can be regarded as a priori the maximum time
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within which an application for income support is tak-
en under processing so that the requirement of han-
dling the matter without delay is satisfied.

In matters involving the administration of law, specif-
ically the court system must provide effective legal
remedies fo prevent delays in handling cases. In early
2007 a Ministry of Justice working group recommend-
ed (working group submission 2006:21) the adoption
of a so-called delay complaint as a means of prevent-
ing delays in trials.As a retroactive means of compen-
sating for delay, the working group recommended the
establishment of an independent compensation com-
mittee separate from the court system and the option
of mitigating administrative sanctions on the ground
of unjustifiable delay. Means of reducing the overall
duration of trials are also examined in another Ministry
of Justice working group report (2007:2). So far, the
proposals have not led fo legislative changes.

Despite the regulation in Section 34 of the Administra-
tive Procedure Act, shortcomings with respect to inter-
ested parties being heard were still in evidence in sev-
eral sectors of administration. Quite many shortcom-
ings with respect to appropriate reasoning of decisions
as well as a variety of errors arising from carelessness
in official actions also came to light. In addition, prob-
lems relating fo personal integrity were found fo have
occurred in, for example, health care and police ac-
tions. The principle of publicity and language rights
had not always been appropriately ob-served by sev-
eral authorities, either.

One of the Ombudsman institution’s key goals has
been to safeguard people’s equality in official actions.
People’s equal right to social welfare and health serv-
ices applies o everyone. A matter that has often had
to be addressed in oversight of legality in recent years
is unequal access to non-urgent freatment. A propos-
al concerning a need to amend legislation was a con-
fributory factor in the enactment of the so-called treat-
ment guarantee, which entered info force three years
ago and has led to more equitable access to freatment
than was earlier the situation. However, the freatment
for which the guarantee provides has not yet been im-
plemented in full, as was revealed in several cases in
2007 that provided grounds fo issue reprimands. On
the basis of reports received, it emerged that the treat-

ment guarantee was not implemented because of,
for example, an intermunicipal joint authority’s exces-
sively long waiting list for operations, shortage of per-
sonnel resources, demand for municipal health servic-
es, shortage of staff and the rigid regional organisa-
tion of a municipal health department. If a municipal-
ity can not itself provide treatment within the statutori-
ly required period, it must without delay and within the
maximum time period arrange for the patient fo re-
ceive the treatment he or she requires from another
service provider.

The ombudsman has over the past several years re-
peatedly drawn attention to shortcomings in the en-
tries made in patient records by health care operation-
al units and personnel.The purpose of patient records
is fo aid in advising patients as well as in the planning,
implementation and follow-up of their care.They also
serve to improve the continuity of treatment and facili-
tate the mediation of information about the patient’s
state of health and freatment for use both in later treat-
ment in the same unit or when the patient is trans-
ferred to another unit. Adequate, appropriate and er-
ror-free entries clarify and strengthen the patient’s and
the personnel’s legal security and promote the devel-
opment of freatment relationships that are founded on
trust. Medical records are important also from the per-
spective of the patient’s right of access to information.

It is on the basis of these records that the appropriate-
ness of the actions of the health care personnel who
have participated in treatment is evaluated and also
whether any personal injury that freatment may have
caused a patient is fo be compensated for as damage
resulting from malpractice is defermined. In addition,
entries in patient records are important in research,
administration, planning and teaching in the field of
health care. Observing the regulations conceming the
drafting of patient records ensures that the adequate
health services that are a fundamental right are safe-
guarded.

During the year under review, rights relating to demon-
stration and the authorities” obligations arose especial-
ly in association with reports concerning the Smash
Asem demonstration. The right of assembly and the
right to demonstrate are not unlimited, because the
Constitution and international human rights conven-



tions guarantee only the right fo demonstrate peacea-
bly. In this case, restricting the area of the demonstra-
tion and ending the demonstration were justified on
the basis of advance infelligence and observations
made af the scene, especially since the organisers of
the demonstration had been, fo say the least, indiffer-
ent as to whether or not order would be preserved or
crimes committed in conjunction with the demonstra-
tion.

Some teething troubles in the capability of prisons to
make decisions supported by the appropriate legal de-
mands that the Prison Act imposes have manifested
themselves. There have also been numerous com-
plaints concerning inspection of prisoners’ correspond-

ence. In accordance with the so-called principle of nor-

mality that is supposed to be observed in the Prison
Service, conditions in correctional facilities must be, to
the extent possible, arranged so that they correspond
to the prevailing conditions in society in general. Sev-
eral problems with regard fo observance of this princi-
ple were observed during the year under review. Short-
comings were revealed with respect to, for example,
placement in open prisons of persons incarcerated
together with a child and implementation of profection
of private and family life when deciding to grant prison
visits, shortcomings in cell conditions, unsatisfactory
practices with respect to rights of possession as well
as inadequacies in the arrangement of health care.

Shortcomings have also been found in criminal trial
procedures and the regulations concerning them.The
European Court of Human Rights found in several cas-
es that the human rights to which accused persons
are entitled had been breached because the accused
person’s right to be heard and participate in a criminal
frial had not been realised. In oversight of legality, prob-
lems relating to prolongation of trials featured promi-
nently in decisions concerning investigation of sexual
offences against children; these problems were asso-
ciated with the provision by the social welfare and
health authorities of reports to the authorities conduct-
ing criminal investigations.
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OVERSIGHT OF COVERT
MEANS OF INTELLIGENCE
GATHERING

One of the Ombudsman’s special fasks is fo exercise
oversight of covert means of intelligence gathering.
These are the various kinds of coercive measures fo
be used in the investigation of crimes as well as the
means of intelligence gathering which, under the Po-
lice Act and the Customs Act, can be used fo detfect
and combat crimes.

3.2

Each year, the Ministry of the Inferior gives the Ombuds-
man a report on the use of surveillance and monitor-
ing of telecommunications and technical eavesdrop-
ping as well as on the use of technical surveillance
methods in penal institutions. In addition to this, she
receives reports on the Customs’ use of coercive meas-
ures affecting telecommunications, the technical ea-
vesdropping conducted by the Defence Forces and the
technical surveillance measures performed by the Fron-
tier Guard.

The reports received by the Ombudsman from various
authorities complement normal oversight of legality
and improve possibilities of monitoring the use of co-
ercive measures affecting telecommunications.The
Ombudsman’s oversight of coercive measures affect-
ing tfelecommunications could be largely character-
ised as oversight of oversight.

The Ombudsman has also striven, both on inspection
visits and otherwise on her own initiative, to explore
problematic points in legislation on the use of coer-
cive measures affecting felecommunications and in
practical activities. Owing fo the nature of the matter,
there are few complaints concerning the use of coer-
cive measures affecting felecommunications. The Of-
fice of the Ombudsman has maintained also unofficial
contacts with the highest command echelon of the po-
lice and the National Bureau of Investigation in order
to complement the picture that the annual reports pro-
vide of the use of coercive measures affecting felecom-
munications and oversight of the use of these meas-
ures.The Ombudsman also receives an annual report
on undercover operations and fictitious purchases con-
ducted by police units.
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4. Gentral secfors of
oversight of legality

»1 COURTS OF LAW
AND JUDICIAL
ADMINISTRATION

The Ombudsman’s duties include exercising oversight
to ensure that courts and judges observe the law and
fulfil their duties. This includes especially monitoring

to ensure that the right fo a fair frial, which is guaran-
teed everyone as a fundamental and human right, is
implemented also in practice.

Clients of the judicial system who turn fo the Ombuds-
man often have excessive expectations with regard fo
the Ombudsman’s possibilities of helping them in their
cases.The Ombudsman can not, in her role as an over-
seer of legality, influence the handling of a matter that
is still pending before a court or alter a decision that
a court has made. She can only adopt a position on
whether a party administering the law has done so
within the limits of the discretionary powers statutori-
ly vested in him or her.Any attempt fo have a decision
reversed must be done through the normal appeal
process, usually in a higher court.

Oversight of legality with courts as its focus is concen-
frated on procedural guarantees of legal security. The
special foci of oversight of legality are those areas that
remain beyond the reach of other legal means. Typical
examples include the judge’s behaviour, the tfreatment
of clients and the guidance and advice they are given.
Atftention has also been paid fo compliance with legis-
lation on publicity. The Ombudsman has made a spe-
cial effort in her stances to develop so-called good
court practice.

DECISIONS

District court judge neglected to
archive documents

411

The Deputy-Ombudsman issued a reprimand to a
judge at the Helsinki District Court for having acted in
contravention of the Archives Act and the district court
archiving regulations in a manner that violated the
principle of publicity enshrined in the Constitution, the
right to receive information as provided for in the Act
on the Openness of Government Activities and oppor-
tunities to check this information. The district court
judge had returned all of the documents relating to
a fort case to the plaintiff after he had withdrawn the
suit. All that was archived in the district court was the
decision not to proceed with the case and an earlier
decision by a district court judge to keep the court
proceedings secret.

The matter came fo light in an article in the Sunnun-
faidebatti ("Sunday Debate”) section of the daily Hels-
ingin Sanomat on 22.10.2006.The article was headed
Nokia surrounded by a wall of silence and claimed
that a reporter from the newspaper had not received a
copy of an application for a request for a writ of sum-
mons that he had made fo the district court, because
the district court was no longer in possession of it. The
article expressed curiosity as to how a district court
could, in contravention of its archiving regulations, re-
move documents from the archive.The Deputy-Om-
budsman fook the matter under investigation on his
own initiative.

Under Section 5 of the Act on the Openness of Govern-
ment Activities, a document sent to a court, as to any
other authority, for a matter to be dealt with is an offi-
cial document.The application for a writ of summons
in this fort case became an official document when it



arrived at the registry of the district court. At the same
moment, the matter became a pending case before
the court and, further, the application for the writ a pri-
ori entered the public domain under Section 7 of the
Act on the Openness of Government Activities.

A court has an obligation fo preserve documents in
the manner required and regulated in the provisions
of the Archives Act and the filing plan which are ex-
plained in greater detail in the Deputy-Ombudsman'’s
decision. In this case, the application for a writ of sum-
mons and the appended documents supplementing
it were required under the district court’s filing plan
to be permanently preserved.Thus they should have
been archived at the District Court.

The purpose of archiving functions is to ensure the im-
plementation of, infer alia, rights to access to informa-

tion as well as data protection and research-related in-
terests. In addition, preservation of official documents
makes it possible to implement the principle of public-
ity, and through this archiving protects the individual’s

rights vis-G-vis the State. In this respect, what is involved
is promoting the individual’s access to legal remedies.
Publicity serves the ends of objectivity in the adminis-
fration of the law, democratic control of the exercise of
public power and thereby also trust in the judicial sys-

tem and official actions more generally as well. Public-
ity of the administration of law facilitates oversight of

implementation of equality.

The Deputy-Ombudsman did not accept the district
court judge’s view that there had been no legal need
to preserve the documents, because the application
for a writ of summons had been withdrawn before the
respondent had been informed that it had been made.
An official document that is required, under the provi-
sions of Section 5.2 of the Act on the Openness of Gov-
ernment Activities, fo be archived is not, in the sense
represented by the district court judge, at the “disposi-
tion” of a party to the case so that it can be returned to
its sender.The manner in which handling of the matter
by an authority proceeds and ends has no influence
on this. Nor is it of any relevance in a case whether or
not a decision in the matter attains the force of law.An
authority may not hand over an archived document or
one that is required fo be archived in such a way that
it passes out of the authority’s possession for good.
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When the documents had been returned fo the plain-
iff, the publicity of an official document and the infer-
ests that publicity safeguards could no longer be im-
plemented. Therefore the correctness of the content
of a decision that a district court judge had made fo
keep documents secret became impossible to check
in practice, from the perspectives of both the access
to information to which everyone is entfitled and the
associated right of appeal and oversight of legality in
general.The district court judge had completely ig-
nored the Act on the Openness of Government Activi-
ties and in his decision neglected the obligation that
Section 17 of the Act imposes fo take rights of access
to information info consideration.

The Deputy-Ombudsman deemed the district court
judge’s action as described in the foregoing fo be se-
rious from the point of view of principle.

A further aspect of the case was that, at the time of the
event and under the Act on the Publicity of Trials then
in force, the district court did not have the power to is-
sue an order that the materials relating fo the court
proceedings be kept secret in the chancellery of the
court.The judge could only have issued an order of
this kind in an oral session of the district court if such
a session had been arranged.

Case no.4111/2/06

Charging a fee for
the judicial administration’s
telephone service

The Deputy-Ombudsman issued a reprimand to the
Ministry of Justice for its dilatoriness in bringing the
telephone service of its branch of administration info
line with the requirement that its telephone service be
provided free of extra charge, something that is an as-
pect of the good administration that is a fundamental
right and belongs in the category of the free-of-charge
advisory services that are specifically required by the
Administrative Procedure Act, insofar as clients are
charged for calls at a rate higher than the normal
charge for telephone calls.
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Contents of advisory services that belong to
the fundamentals of good administration

It is stated in the precursor documents (HE 72/2002 vp)
of the Administrative Procedure Act that, in addition to
legal factors, factual advice can be associated with the
provision of advice concerning the handling of admin-
istrative matters. This can involve information concern-
ing, for example, who is taking care of a matter and
when that person will be reachable, or how long pro-
cessing of a matter is likely fo take. The general obliga-
tion that authorities have to reply to questions and en-
quiries concerning dealings with them belongs fo their
duty to provide advice. "Dealings”, in turn, means not
only conducting the measures necessary fo fake care
of administrative matters, but also actual transactions
relating to administrative matters at the authority.

The Eduskunta’s Administration Committee pointed out
in its report (HaVM 29/2002) that the concept of an ad-
ministrative matter is not defined in the Act and that
definition is difficult on the whole. In the view of the
Committee, the need for a definition of the concept of
an administrative matter is lessened by the fact that
the Administrative Procedure Act applies also to admin-
istrative actions. The key consideration from the per-
spective of implementing the client’s rights and legal
protection is not that of recognising an administrative
matter, but rather the ability to ensure that the author-
ity or other instance that is performing an administra-
tive function is fulfilling its obligations appropriately.

On the basis of the precursor documents of the Act,
the obligation on the authorities o provide advice is
a totality which requires them both to provide advice
on procedures and fo respond fo questions concern-
ing dealings with them.Thus an authority’s telephone
service must be arranged in such a way that persons
who have dealings with the authorities can, without
having to pay exira charge, contact the public servant
who is taking care of or handling their matter and, like-
wise free of extra charge, obtain advice on procedures
and answers to questions and enquiries. Thus the ap-
propriate arrangement of telephone advisory services
presupposes also that calls to the authorities’ contact
numbers, such as switchboards and registry services,
be free of extra charge.

Contents of telephone advisory services in
the Ministry of Justice’s administrative sector

The Administrative Procedure Act states that it is not ap-
plicable to the administration of justice, criminal inves-
tigations, police investigations or distraint.Telephone
calls by clients to, for example, courts do not, at least
usually, involve the administration of justice, but are
normal dealings with an authority. Clients can enquire
what stage of handling a pending matter of theirs has
reached, they can order copies of a court decision or
request advice on other factual or procedural matters.
On these occasions, clients are often dealing with per-
sons other than civil servants who participate in admin-
istration-of-justice functions or judges.Thus what is in-
volved in these ordinary client contacts with a court is
not administration of justice, but rather an obligation to
advise, which relates to an administrative matter (e.qg.
ordering a document) or an actual administrative ac-
tivity and which belongs to the fundamentals of good
administration on the part of an authority and is a part
of the authority’s general obligation fo reply fo ques-
tions and enquiries concerning dealings with them.

Although felephone advice that belongs also fo the
sphere of judicial administration or distraint can be
part of the advice provided by authorities within the
Ministry’s sector of administration, this is not an ac-
ceptable ground for levying extra charge for calls to
these authorities’ felephone numbers, because advice
within the area of application of the Administrative Pro-
cedure Act is provided from the same numbers and
because, the demand that all advice be free of exira
charge is founded in the final analysis on the good ad-
ministration that all officials are obliged fo respect and
which is guaranteed in Section 21 of the Constitution
as a fundamental right.The Ministry of Justice’s sector
of administration includes also authorities whose ac-
tivities are entirely within the area of application of the
Administrative Procedure Act.

Pricing of telephone services

The Deputy-Ombudsman noted that the telephone
service in the Ministry of Justice’s administrative sec-
tor had mainly been arranged in such a way that cli-



ents could obtain legal or factual advice or replies to
questions and enquiries only by calling the universal

access numbers of courts, public prosecutors’ offices,
legal aid offices, distraint offices and other offices. Call-

ing these numbers causes clients substantial addition-
al costs, especially if they use maobile phones to trans-
act their business with the authorities.

Also in the respect that a special customer service
number was in use in a few offices within the Minis-
fry’s sector of administration, the prices charged for
this service were not in compliance with the demands
of good administration and cost-free provision of ad-
vice insofar as clients were charged for calls at a high-
er rate than they would have paid, in accordance with
their mobile or fixed-line connection contract, when
calling a normal number.The Deputy-Ombudsman
had already emphasised in an earlier decision, con-
cerning the Social Insurance Institution (Kela) and is-
sued in 2006, that no call charge exceeding that lev-
ied for a normal call could be shown fo be legally
justifiable.

The decisions issued by the Deputy-Ombudsman in
2005 concerning the charges levied by the Tax Admin-
istration and the Vehicle Administration for telephone
advisory services were the first stances ever adopted
by an overseer of legality on this matter. Therefore the
Deputy-Ombudsman was content in those decisions to
bring the requirement that telephone advisory services
be provided free of extra charge fo the aftention of the
Tax Administration and the Vehicle Administration. In
the spring of 2006 the Deputy-Ombudsman issued a
reprimand to the Social Insurance Institution for hav-
ing failed fo take adequate measures fo bring its fele-
phone advisory services into compliance with the law.

Universal access numbers comparable to those that

the Tax Administration had been using in 2005 were

still mainly being used in the administrative sector of
the Ministry of Justice at the end of 2007. Official tele-
phone numbers for which such prices apply were no

longer acceptable at this stage, although the Ministry
of Justice has announced that its aim is to make calls
to the numbers free of extra charge.

Case nos. 483 and 510/4/07
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The Ministry of Justice announced on 17.3.2008 that
in telephone advisory services throughout its sector of
administration a service numbering system would be
adopted in conjunction. with switchboard operations
and the service numbers of various offices. The way in
which calls fo these numbers would be charged for is
that clients would have fo pay only the charge provia-
ed for in their mobile phone or fixed-line connection
confracts. The Ministry will pay the other communica-
fion costs. The adoption of a service number system
will depend on the outcome of a round of tendering.
When this process has been completed in August
2008, the Ministry will be able fo change over fo using
service numbers more extensively.

+>  THE PROSECUTION
SERVICE

Prosecution-related matters are a category of over-
sight of legality with public prosecutors as the focus.
Some complaints relating to courts and the police
have also included a request for an investigation of
the procedures that a prosecutor has followed.

During the year under review, the prosecution service
comprised the Office of the Prosecutor General and

local prosecution units. In accordance with a decision
of the Council of State (i.e. Government), the number
of local prosecution units has subsequently been re-
duced and was 15 as from 1.4.2007.

The tasks of the Prosecutor General include general
direction and development of the work done by pub-
lic prosecutors and oversight of their actions. He also
has the right fo issue general instructions and guide-
lines for prosecutors.

Decisions on 60 complaints concerning prosecutors
were made during the year under review. Most com-
plaints concerning prosecutors related to considera-
tion of charges, and especially its outcome, but there
have also been complaints about procedures followed,
attitudes to requests for additional investigations, de-
lay in reaching decisions and the reasoning presented
in support of them.
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The Ombudsman and the Prosecutor General have
fried to avoid overlapping oversight of prosecutors and
investigating the same matters. The practice of trans-
ferring to the Prosecutor General those so-called ap-
peal-type complaints concerning consideration of
charges that have been made to the Ombudsman but
relate to cases in which the Ombudsman does not
have the right to bring a prosecution was continued
during the year under review. The Prosecutor General
can then, within the constraints of his powers, conduct
a new consideration of charges, something that the
Ombudsman has no possibility of doing. All the Om-
budsman can do in a case of this nature is appraise
the legality of the public prosecutor’s action.The view
has been faken that fransferring these consideration-
of-charges-related complaints accords with the com-
plainant’s overall interests. During the year under re-
view nine complaints were transferred to the Prosecu-
tor General.

POLICE

43

Complaints concerning the police are one of the big-
gest categories. During the year under review 572
complaints relating to police actions were resolved.
This was more than ever in the past (532 the previ-
ous year).

About 18% of the decisions made during the year un-
der review led to measures being taken. In six cases
the measure was a reprimand.

One reason for the number of complaints and the
higher percentage leading to measures may be the
nature of police functions.The police have fo interfere
with people’s fundamental rights, often forcibly, and in
many of these situations there is little time for deliber-
ation. Nor does the opportunity exist to appeal against
anything like all police measures.

The overwhelming majority of complaints against the
police concem criminal investigations and the use of
coercive measures. Typical complaints against the po-
lice expressed the opinion that errors had been made
in the conduct of a criminal investigation or either that
an official decision not to conduct an investigation had

been wrong or the length of time taken to complete it
had been too long. Most complaints concerning the
use of coercive measures related fo home searches or
various forms of loss of liberty. Nor is it rare for com-
plainants to criticise the police’s behaviour or their hav-
ing followed a procedure perceived as partisan.

It seems that in general claims of serious misconduct
against the police, for example downright assault, large-
ly lead directly fo a normal criminal investigation, be-
cause cases of this nature appear quite rarely in com-
plaints. It is conceivable that in cases which citizens
consider glaring they file an official report of a crime
directly, after which the matter is referred to a public
prosecutor for a decision as to whether or not to con-
duct a criminal investigation. As such, this is justified
from the Ombudsman’s perspective.

OWN INITIATIVES
AND INSPECTIONS

431

In addition fo dealing with complaints, the Ombuds-
man each year takes up a number of police-related
cases for investigation on her own initiative. Also on-
site inspections are an important part of oversight of
legality.

During the year under review, Deputy-Ombudsman
Lindstedt inspected the lottery and firearms manage-
ment unit of the Ministry of the Interior’s Police Depart-
ment, the Police Department of the State Provincial
Office in Lapland and three police stations. He also vis-
ited the National Bureau of Investigation on two occa-
sions.The matters brought up during these visits in-
cluded coercive measures affecting felecommunica-
tions, undercover operations and pseudo-purchases
as well as the use of informants. A report on the Na-
tional Bureau of Investigation’s internal oversight of le-
gality was also obtained. In addition to these inspec-
tions, legal advisors from the Office of the Ombuds-
man visited the National Bureau of Investigation on
three occasions.

Inspections are not of a surprise nature, but are instead
prepared for in advance by obtaining documentary ma-
terial from the police stations. On the basis of this ma-



terial, cases are if necessary examined in greater de-
tail during inspection visits. Observations made in the
course of inspections can lead, for example, fo a case
being taken up for examination on the Deputy-Ombuds-
man’s own initiative. Inspections and investigation of
complaints support each other: inspections can be
planned on the basis of complaints and also provide
information on police activities which proves useful
in deciding on complaints as well as more generally
from the perspective of oversight of legality.

The aim in inspecting police activities has been to ex-
ercise area-of-emphasis thinking. Special attention has
been paid to measures which have been deemed im-
portant from the perspective of implementation of fun-
damental rights or for some other reason. A further
aim has been to concentrate on areas in which other
oversight and guarantees of legal security are for one
reason or another insufficiently comprehensive (for ex-
ample, the absence of a right of appeal). Naturally, fo-
miliarisation with the conditions under which persons
who have been deprived of their liberty are being kept,
mainly in police prisons, is a part of the inspections
programme.

DECISION

43.2

Actions of the police in conjunction
with *Smash Asem” demonstration

The ASEM (Asia-Europe Meeting) summit was arranged
in Helsinki in September 2006. Arising from the actions
of the police in conjunction with the *Smash ASEM”
demonstration arranged in protest, more than 60 com-
plaints were made to the Ombudsman.

In the view of Deputy-Ombudsman Jukka Lindstedt, the
actions of the police were in part unlawful. Although
there were no glaring examples involved, he empha-
sised that the Constitution requires that the law be

scrupulously complied with in all official actions. The
police had placed considerable emphasis on the effi-
ciency of their actions, i.e. maintaining order and solv-
ing crimes, whereby the personal liberty of those pres-
ent was in part accorded quite little weight. Interpreta-
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tive one-sidedness of this kind is problematic from the
perspective of respect for fundamental and human
rights. Protection of the fundamental rights that the Con-
stitution guarantees is watered down if these rights are
not taken into consideration with appropriate empha-
sis when regulations are interpreted in practice.

A factor that, in the Deputy-Ombudsman’s view, had to
be taken into consideration in making an overall as-
sessment is that the situation had been demanding
and, in view of the scope of the operation, it was not
as such unexpected that not everything went accord-
ing to plan. In addition, the Deputy-Ombudsman noted
that the final outcome was good insofar as serious in-
jury and damage to property was avoided.

Ending the demonstration was lawful

The police had first ordered that the demonstration
could be held only in front of the Kiasma museum
building, and a short time afterwards ended it. In the
view of the Deputy-Ombudsman, the police had suffi-
cient grounds for these decisions on the basis of ad-
vance infelligence that they had received concerning
the demonstration and the observations they made at
the scene, especially given that the organisers of the
demonstration had been, to say the least, indifferent
as to whether order would be preserved at the event
or crimes committed in conjunction with it. Freedom of
assembly and the right to demonstrate are not unlim-
ited. The Constitution and international human rights
conventions safeguard only the right fo demonstrate
peaceably.

Nevertheless, the Deputy-Ombudsman stressed that
the police must exercise their powers that make it pos-
sible for them to limit the right fo demonstrate with es-
pecially careful consideration. What is involved is one
of the cornerstones of a democratic society. The right
to demonstrate can be intervened in only on weighty
concrete grounds that can be verified after the fact and
careful weighing up of realisation of different funda-
mental rights.
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Extent and duration of
confinement problematic

Thus the decision to end the demonstration was law-
ful. In the opinion of the Deputy-Ombudsman, how
ever, the subsequent actions of the police — among
other things, the cordon at Kiasma and in part the
events associated with clearing the street Manner-
heimintie - raised the question of whether measures
that inferfered so forcefully and for so long with the
rights of so many persons had been inescapable.

For example, as a result of the method of operation
chosen by the police, a lot of people who had appar-
ently been behaving peaceably, and a large part of
whom had come only to watch the demonstration, re-
mained confined within a police cordon outside the Ki-
asma building for several hours.The task of the police
is fo safeguard legal and social order, maintain public
order and safety as well as fo prevent and investigate

crimes and submit their findings fo the public prosecu-

tion authorities for consideration of charges, and this
applies also to demonstrations. However, the police
may not perform their task through any means or at
any price.The powers of the police and the prerequi-
sites for exercising these powers are precisely defined
in law, in addition fo which the principle of proportion-
ality applies to all policing.

Although the Deputy-Ombudsman did not regard the
police as having acted unlawfully, he drew the atten-
tion of the Helsinki court district police service to the
aspects of the principle of proportionality that he had
outlined. In addition, he criticised the police for having
interpreted the Police Act too expansively when they
gave their reason for searching people as they were
released from inside the cordon.

Arrests provided
strongest ground for criticism

The Deputy-Ombudsman issued a reprimand to one
senior constable for having decided to take two per-
sons info custody solely on the ground that they had
consumed alcohol and had been taking part in the

demonstration. In the view of the Deputy-Ombudsman,
these facts do not constitute sufficient grounds under
the law to take someone into custody. In addition, due
either to a misunderstanding or a breakdown in com-
munications, it had been assumed while these de-
tained persons were in custody that they were crime
suspects, for which reason they had not been released
until the following afternoon. A reprimand was issued
to the police service because of this.

Two other persons had been detained in front of the
Kiasma building, but who had actually ordered this re-
mained indeterminate and the police were unable to
demonstrate that the legal prerequisites for an arrest
had been met. In addition, the Deputy-Ombudsman
expressed doubts as to whether there had been suffi-
cient grounds for the arrest of three complainants who
had been taken into custody in the Kaivopiha alleyway
in the final stage of the incident.

More generally, something that the Deputy-Ombuds-
man considered problematic was the policy line that
the field commander had formulated to the effect that
“after an order to disperse has been given, the crime
designation for those who fail to comply is riofous be-
haviour”. Namely, the hallmarks of the offence of riot-
ous behaviour include also participating through deeds
in the actions of the mob, and even when the offence
of riotous behaviour is committed, suspicion of the of-
fence must be focused on an individual. There must
be concrete reasons for suspecting that specifically he
or she has participated through deeds in the actions
of the mob. In this case, the arrests had also been so
scantily recorded that when the persons were in cus-
tody on police premises, it was hardly possible at all
to genuinely assess whether there had been grounds
for the arrests. In any event, the likelihood that rioting
would confinue in the moming was very slight.

In the view of the Deputy-Ombudsman, the officer in
overall charge of the investigation had emphasised
the inferest of solving crimes quite much when he de-
cided that all suspects would be interrogated before
they were released. However, the Deputy-Ombudsman
did not take the view that the officer had acted unlaw-
fully and also pointed out that for reasons of modera-
tion nearly all of the under-18s detained had been re-
leased after a few hours.
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The Ombudsman received over sixty complaints relating fo the actions of the police in conjunction with the
Smash Asem demonstration. Depufy-Ombudsman Jukka Lindstedt issued his decision on them on 28.11.2007.

Photo: Lehtikuva Oy

Another noteworthy aspect of the incident was that
over 120 people had been detained on suspicion of
riotous behaviour, and it was found after a preliminary
investigation that there was not even the suspicion of
any crime against nearly 40 of them. Even of the other
persons defained, only 33 were charged with riotous
behaviour, violent riotous behaviour or violently resist-
ing the authorities. In the opinion of the Deputy-Om-
budsman, the ratio between these figures can be re-
garded as indicative that the threshold to deciding fo
detain people and suspecting them of rioting was in
part very low indeed.

With similar situations in the future in mind, the Dep-
uty-Ombudsman believes it will be necessary fo cre-
ate a system that ensures that matters that the law re-
quires to be recorded, are in fact recorded correctly
and comprehensively, in real time. In addition, how to
keep records appropriately should be includes in prac-
ticing crowd-control tactics.

Also shortcomings
in freatment of defainees

The detainees were transported to police premises in
buses, to the seats of which they had been shackled
with cable ties. Some of them had had to wait in the
buses for over two hours before being taken away fo
the detention cells.

The Deputy-Ombudsman expressed criticism of, first
of all, the fact that some of the detainees had had to
relieve themselves on the floor of the bus while their
hands were fastened fo the benches, assisted by mem-
bers of the Border Guard and with numerous other per-
sons present. A procedure of this kind must be regard-
ed as humiliating and is not acceptable.

The arrestees had additionally, and contrary to a Min-
istry of the Interior Decree, been shackled fo structures
in the bus also during fransport. At the police premises
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inT6616, it was not possible to give all of the persons
suspected of a crime a mattress and bedclothes, as
the regulations would have required.The Deputy-Om-
budsman likewise concurred with opinion expressed
by the official in overall charge of the investigation that
in future crime suspects should not be kept af the TO616
detfention facility, but instead police prisons in neigh-
bouring court districts should be used.

Individual identifying insignia for police
officers belonging to crowd-control unit

The men who took part in the crowd control operation
bore insignia identifying them only by unit or group.
The Deputy-Ombudsman considered it important that
a police project to provide every member of a crowd
control force with individual identifying insignia be rap-
idly completed. What is fundamentally involved here
is that the Constitution guarantees everyone the right
to demand punishment for and compensation from

a public servant for an official action. In order for this
right fo be implementable, everyone must have the op-
portunity fo find out the names of those public servants
who are responsible for official actions affecting them.
Besides, this way trust in the police can be maintained.

Need to develop legislation

In the view of the Deputy-Ombudsman, the Act on
Compensation from State Funds for the Arrest or De-
tention of an Innocent Person should be reviewed. He
found it unreasonable that a person whose innocence
is later established does not receive compensation un-
der this Act if he or she has been in detention for less
than 24 hours. Af the same time, the legislation provid-
ing for compensation to be paid as a consequence of
the use of coercive measures should be reassessed
as a totality. In addition, the regulations concerning ar-
rests would need fo be clarified and legislation on the
status of the officer in overall charge of an investiga-
tion enacted.

The Deputy-Ombudsman’s investigation was con-
strained by especially the fact that a frial arising out

of events associated with the demonstration was pend-
ing before the Helsinki District Court. For that reason,
he could not assess, for example, the grounds for the
detfention of the complainants who had been charged,
because this could have been regarded as inappropri-
ate interference with the exercise of independent judi-
cial power.

Case no. 1836/2/07

In December 2007 the District Court imposed suspend-
ed prison senfences on 16 persons for a range of of-
fences that included violent riofous behaviour. About
40 persons were fined and the charges against a fur-
ther 14 were dismissed. Four persons have appealed
their sentences fo the Court of Appeals.

s+« THE PRISON SERVICE

The number of prisoners in 2007 declined compared
with the previous year.The fofal af the end of 2006 was
about 3,600 and a year later around 3,400. Among
the factors that contributed fo the decline in the prison
population were amendments to the Penal Code con-
cerning conversion imprisonment, i.e. for non-payment
of fines and release on parole.

The Ombudsman received about 400 complaints dur-
ing the year and decisions were issued in relation fo
about 370 complaints.The complaints in relation to
which decisions were announced concerned a very
wide variety of matters. Nevertheless, the range of
themes remains quite stable from year to year.The
complaints made by prisoners during the year under
review concemed infer alia the procedures followed in
employing coercive measures and security measures
or enforcing discipline, the behaviour of staff, inmates’
conditions in prisons, such as living conditions, cloth-
ing and possession of property, prisoners” opportuni-
ties fo maintain contact with the world outside the pe-
nal institutions, such as leave passes, correspondence,
the use of the telephone and so on, as well as oppor-
tunities o have a family meeting.



INSPECTIONS

441

The Ombudsman is required by law to conduct inspec-
tions in especially prisons and other closed instifutions.
Indeed, oversight of the Prison Service has traditional-

ly been one of the main areas of emphasis in the Om-
budsman’s work.

The Deputy-Ombudsman Petri Jédskeldinen inspected
12 prisons in 2007 and also visited the Lappeenranta
unit of the Probation Service's South-East Finland Re-
gional Office. In addition, Ombudsman Paunio inspect-
ed the mother-and-child sections of the Himeenlinna
and Vanaja prisons.

Special attention was paid on inspection visits to spac-
es within prisons and their condition, prisoners’living
conditions as well as conditions in closed and isolo-
tion sections, the areas used for family visits, prison-
ers’ contacts with the outside world, opportunities for
leisure activities as well as disciplinary practices and
any discrimination. Counselling services for prisoners
were also looked at. Other themes that came up in dis-
cussions with prison managements were investigation
of offences and breaches of regulations which prison-
ers were suspected of having committed, application
of power to use coercive measures and recording the
reasons on which decisions are based.

A matter of central importance during prison inspec-
tions is the opportunity that prisoners are given fo have
a personal discussion with the Deputy-Ombudsman.
A total of 78 prisoners availed themselves of this op-
portunity. In general, any issues that arise can be dealt
with in the course of the inspection visit. However, pris-
oners also submit written complaints. Additional mat-
ters that the Deputy-Ombudsman decided on his own
initiative fo examine on prison inspection visits were
hand hygiene in so-called slopping-out cells, alarm
systems in closed prisons, the provisions relating to
telephone calls in the regulations of Riihimdki Prison,
the conditions of female prisoners in Pyhdselkd Prison
as well as male and female prisoners working togeth-
er and the imposition of a disciplinary penalty and
the way in which personal searches are conducted
(3646/2/07) in Jokela Prison.
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On her inspection visit fo Himeenlinna Prison the Om-
budsman decided on her own initiative to investigate
two cases, which concerned a child being admitted to
prison with its parent and the status of mothers incar-
cerated with their children.

DECISIONS

442

Legislation concerning release
of a remand prisoner flawed

When a court orders that a person remanded in custo-
dy during a pre-trial investigation be released, the pre-
vailing practice is that the person concerned can be
released directly in the locality where the court is or
sent back to prison to be released from there. In both
cases, the Deputy-Ombudsman found the regulations
concerning the release of a remand prisoner to be
flawed in the light of the personal liberty that Section
7 of the Constitution guarantees. He recommended to
the Ministry of Justice that the regulations concern-
ing the release of a remand prisoner be immediately
brought into line with the requirements of the Consti-
tution with regard fo their contents, precision and hier-
archy of norms.

Release via a prison

The Constitution requires that a ground for depriving a
person of liberty must be enshrined in an Act. However,
there is no direct foundation in law for a person whose
release has been ordered by a court o continue fo be
deprived of liberty from that point until his or her re-
lease has been recorded in the prison’s register and
he or she has factually been set free. The procedure is
based on established practice and an explicatory reg-
ulation issued by the Criminal Sanctions Agency.

In the view of the Deputy-Ombudsman, releasing a per-
son via a prison does not safisfy the requirement of the
Constitution that a person may not be deprived of lib-
erty without a reason enshrined in an Act.The legisla-
tion concerning deprivation of liberty must be precise
and comprehensive. The Deputy-Ombudsman does
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not believe that it can be ruled out that as long as the

current legislation remains in force, also situations con-
frary fo the rights safeguarded in Article 5 of the Euro-
pean Convention on Human Rights could arise.

Release from the locality of the court

According fo the Deputy-Ombudsman, the requirement
of the Constitution that the rights of a person who has
been deprived of liberty be safeguarded in an Act must
be applied also fo safeguarding the rights of a person
who is released from the locality of the court. Although
loss of liberty has then ended, the position of the re-
leased person remains insecure precisely for reasons
associated with loss of liberty. This is due to, for exam-
ple, the fact that remand prisoners do not have the
right fo have money or other means of payment in
their possession and their other personal property is
still in the prison.

The need for the rights of the released person to be
protected by means of an Act is especially accentuated
in situations where the release takes place in a locali-
ty other than the one where the released person lives
or in a situation where a person, having been deprived
of liberty, is transported penniless to a locality from
which, for example, independently fravelling home, find-
ing accommodation or having a meal is not possible
without cash resources.

Procedural obligations

The Deputy-Ombudsman likewise takes the view that a
need for statutory regulation of the procedural obliga-
tions on the court should also be considered. A report
on regional prisons received by the Deputy-Ombuds-
man revealed problems in the flow of information be-
tween court and prison. For example, information con-
cerning the release of a remand prisoner can take a
couple of days or even longer to reach a prison from
the court where the release had been ordered.

Case no. 1987/2/06

The Criminal Policy Department of the Ministry of Jus-
fice announced on 11.1.2008 that they intend fo draft
a revision of the regulations on releasing remand pris-
oners in conjunction with draffing of an explication of
imprisonment legislation in the course of spring 2008.

Visiting areas in prisons

On the basis of observations he had made on an in-
spection visit to Riihiméki Prison, the Deputy-Ombuds-
man decided on his own initiative to examine the ar-
rangements in areas used for supervised visits.

The Deputy-Ombudsman found that the visiting areas

in Riihimdki Prison did not in his view correspond in all
respects fo the idea contained in the Act and its pre-

cursor documents regarding different levels of super-
vision and proportionality of supervision to the situa-
tion.The arrangement of the visiting areas was also in

conflict with international recommendations and what
human rights oversight organisations had proposed.

On the other hand, there is apparently a perception in

prisons that visiting arrangements of this kind are nec-
essary.

The Deputy-Ombudsman informed Riihimdki Prison,
the Criminal Sanctions Agency and the Criminal Policy
Department of the Ministry of Justice of his view con-
cerning the arrangement of visiting areas in Riihimdki
Prison. He asked the Criminal Sanctions Agency also
to inform the regional prisons of his decision.

The Deputy-Ombudsman asked the Criminal Policy
Department of the Ministry of Justice and the Crimi-
nal Sanctions Agency to deliberate the matter togeth-
er and inform him of what measures his decision had
given rise fo.

The Deputy-Ombudsman pointed out that in the gen-
eral visiting area in Riihimdki Prison prisoners and vis-
itors are completely separated from each other by a
physical barrier in a way that in the legislative draft-
ing documents and earlier also in the regulations of
the Prison Service was described as specially super-
vised conditions.



According to the report, the structural arrangements in
the general visiting area also have the same aim as
that aspired to in conditions of special supervision - to
prevent physical confact and through it exchanges of
objects and substances.The general visiting area like-
wise fails fo meet the requirements of the structural
design guidelines issued by the Prison Service for a
supervised visiting room, according to which the table
is divided by a low pane of plexiglass.

Even if the view were to be taken that the “necessary
supervision” generally associated with visits in the Act
makes it possible fo use some degree of structural su-
pervisory arrangements in conjunction with also visits
other than specially supervised ones, the Deputy-Om-

budsman did not regard as lawful a situation in which
a prison’s general visiting areas corresponded in prac-
tice fo areas where visits take place under special su-

pervision. The purpose of the Prison Act was fo regu-

late the rights and obligations of prisoners as well as

restrictions of the fundamental rights of prisoners pre-
cisely on the level of an Act.

There are no regulations on the outfitting of visiting
areas, but the Prison Act contains provisions dealing
specifically with situations in which conditions of spe-
cial supervision can be imposed. What special super-
vision means in terms of fechnical arrangements is, in
turn, set forth in the precursor documents of the Act.
Specially supervised visits must be subject to individ-
ual, case-by-case consideration and decision. The Act
requires that a decision to have a visit take place un-
der special supervision be made by a civil servant who
is the superior officer of the personnel who supervise
visits. However, the arrangements in the general visit-
ing area in Riihimdki Prison, where prisoners and vis-
itors are in practice completely separated from each
other, apply to all of the inmates there.

The point of departure in the legislation is that the en-
forcement of a prison senfence may not cause any re-
strictions of the rights or circumstances of the prison-
er other than those that are provided for in the Act and
which necessarily follow from the penalty itself. Under
the Act, a prisoner’s visits must be supervised in the
way that is necessary. It is an aspect of the legal prin-
ciples that underpin administration that official actions
must be correctly proportionate to the desired objec-
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tive.The spatial arrangements in Riihimdki Prison are
not justifiable in all (supervised) visiting situations even
though it is a high-security prison. A justifiable balance
between, on the one hand, the security of the institu-
tion and, on the other, protection of prisoners’ privacy
should be struck in the supervision of visits.

The spatial arrangements can also be criticised on the
ground that the purpose of visits is to help, in accord-
ance with the goal of enforcing penalties, promote pris-
oners’ re-entry into society by helping them to main-
tain their close human relations. In the light of this goal,
the prison authorities should fry fo increase more open
(supervised) visiting circumstances.

The Deputy-Ombudsman also pointed out that the Act
requires that spaces suitable for visits be provided in

prisons. This obligation is not met in all respects in Rii-
himdki Prison.

Case no. 3870/2/05

Protection of a prisoner’s privacy
at a doctor’s reception

The complainants criticised the practice, followed in
various prisons, of a warder being present when pris-
oners received medical freatment. According fo the
complainants, this was done either because it was the
established practice in the prison or because the doc-
tor refused to receive prisoner patients without a ward-
er being present.

The Deputy-Ombudsman pointed out that, under the
Act on the Status and Rights of Patients, treatment of
patients must be arranged and they must be treated
in such a way that their human dignity is not violated
and their convictions and privacy are respected. To the
extent that this is possible, patients” individual needs
must be taken into consideration in the freatment they
receive.

Under the Act, any persons other than those participat-
ing in treating a patient or performing a fask associo-
ted with this are to be regarded as outsiders.Thus a

patient’s privacy must be protected vis-a-vis all outsid-
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ers irrespective of whether they are bound to secrecy
or not. Although prison warders are bound fo secrecy,
they are outsiders in a medical freatment relationship
and their presence when treatment is being given can
violate the privacy of the person receiving freatment.

What must be regarded as being the point of depar-
ture is that prisoners, like all other patients, have a right
to receive treatment without outsiders being present.
A warder’s presence can be countenanced only in an
exceptional case when guarding the prisoner can not
be appropriately done in any other way. A request by a
doctor that a warder be present or a perceived threat
of any other kind to the safety of the medical staff can
be regarded as an exceptional case of this kind. Also
when there is a well-founded suspicion that a prison-
er intends to abscond, a warder’s presence at a treat-
ment event can be justified, provided the risk of ab-
sconding can not be eliminated in any other way.

If violation of privacy can not be entirely avoided, an
effort must be made to arrange the treatment event in
such a way that the violation is as minimal as possi-
ble. In some situations, the warder may only be able
to see the prisoner, but does not need to hear what is
discussed while freatment is being given. In other sit-
uations, by contrast, violation of privacy is lessened by
visual contact being eliminated. Ascertaining whether
a warder’s presence is needed at a treatment event
should be left to the doctor. It is also important fo elicit
the prisoner’s view on the warder’s presence. It would
be purposeful fo do this already before the reception
if the persons responsible for guarding prisoners know
beforehand that the reception can not otherwise be
arranged.

Also from the perspective of the doctor’s legal security
it is important fo find out whether the patient gives con-
sent for the doctor to express information that is stat-
utorily required to be kept secret to an outsider, i.e.in
this instance fo the warder. If the patient does not give
consent and the doctor discloses confidential material
in the presence of the warder, he or she is violating his
or her official duty of secrecy. In this case it would be
important for the doctor to request the patient’s explic-
it consent fo reveal confidential information. The de-
gree of sensitivity of the matter involved is not of sig-
nificance in assessing whether or not information con-

cerming the patient’s state of health can be disclosed
fo outsiders.

If outsiders are present when treatment is being given,
appropriate entries recording this fact as well as the
reasons for it and a record of the patient having been
consulted in this respect must be made in the patient
documents. It is also advisable to record in the patient
documents that the patient has consenfed to confiden-
tial information being disclosed.

Case nos. 1302 and 1456/4/05 as well as 1643/4/05

MILITARY MATTERS
AND THE DEFENCE
ADMINISTRATION

The Parliamentary Ombudsman Act requires the Om-
budsman to monitor the treatment of especially con-
scripts and other persons serving in the Defence
Forces as well as of peacekeeping personnel and to
conduct inspections of various units belonging fo the
Defence Forces. Under legislation establishing the divi-
sion of labour between the Chancellor of Justice and
the Ombudsman, matters relating to the Defence Forc-
es, the Border Guard and peacekeeping personnel are
specifically within the Ombudsman’s remit. In practice,
the Ombudsman is the only instance outside the De-
fence Forces that oversees the rights of conscripts and
other military personnel. Even in an international com-
parison defence forces and military organisations that
are subject fo independent external oversight are rare.

4.5

Complaints concerning matters in the military affairs
category have been made to the Ombudsman by both
regular personnel of the Defence Forces and Border
Guard and conscripts, and sometimes by conscripts’
parents.The threshold for making a complaint remains
fairly high for conscripts and others doing military serv-
ice.They often consider it advisable to wait until they
are nearing the end of their time in the military or have
already ended it before turning to the Ombudsman.
However, complaints by conscripts have proved fo be
well-founded more often than with complaints on aver-
age. Their complaints generally relate to the treatment
accorded them or to disciplinary measures to which



they have been subjected. A considerable proportion
of complaints by conscripts concern medical care and
especially the way sick conscripts are treated.

From fime to time there have also been complaints of
bullying in various forms.Traditions of bullying and haz-
ing mainly make their influence felt within conscripts’
own circles, but the Ombudsman has underscored the
responsibility for oversight that resides with regular
personnel.

34 complaints concerning military matters were re-
solved during the year under review. About a third of
them led fo measures. For example, Deputy-Ombuds-
man Jukka Lindstedt emphasised that danger situa-
tions and accidents should be investigated as quickly
and efficiently as possible. In another decision he ex-

T R

Deputy-Ombudsman Jukka Lindstedt inspected the Signal Regiment at the Riihimdki Garrison on 15.11.2007. In
the picture are Colonel Esa Salminen, the Deputy-Ombudsman and Legal Adviser Kristian Holman from the Office

of the Parliamentary Ombudsman.
Photo: Petri Tuononen, Signal Regiment, Riihimdki
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pressed his view that a formation drill had been con-
ducted inappropriately in one military unit.

INSPECTIONS

451

On-site inspections of military units are a central part
of oversight of legality with soldiers as its focus. The
aim in recent years has been to make these inspec-
tions more effective and frequent. Material ordered in
advance from sites scheduled for inspection contains
inter alia an explanation of the numbers of regular
personnel and conscripts in the unit, decisions con-
cerning disciplinary matters and damage as well as
reports on duty arrangements and medical care for
conscripts.

R
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In conjunction with inspections it has been important
that specifically conscripts are offered the opportunity
to have a confidential discussion with the Deputy-Om-
budsman.The same opportunity has been arranged

for regular personnel as well. Discussions with con-

scripts have both a symbolic and a preventive signifi-

cance.

Conversations with conscripts often fouch on matters

which the Ombudsman takes up with superiors belong-

ing to the regular personnel in the final discussion fo-
gether with the unit commander. Many problems of a

fairly minor character can thus be taken care of. If mat-
ters of principle or serious shortcomings are involved,
the Ombudsman launches a separate study or crimi-
nal investigation following the inspection.

A total of nine units belonging to the Defence Forces
and the Border Guard were inspected during the year
under review. In addition, the Deputy-Ombudsman in-
spected the investigation department of the Defence
Staff and made a familiarisation visit to a recruiting
session arranged by the Helsinki military district.

FOREIGNERS

4.6

The complaints included in the statistics as foreigners’
affairs by the Office of the Parliamentary Ombudsman
are mainly those relating fo the Aliens Act and the Cit-
izenship Act.

The subjects of complaints are in most cases the au-
thorities responsible for issuing permits and submis-

sions, especially the Ministry of the Interior, the Direc-
torate of Immigration, the police, the Ministry for For-

eign Affairs or Finnish diplomatic missions abroad as

well as the Border Guard.

By contrast, not all matters that involve persons other
than Finnish citizens are classed as foreigners” affairs.
The borderline between a foreigners” matter and other
matters can be blurred, for example when the issue in-
volved is discrimination directed against a foreigner.

Decisions in 56 cases involving foreigners’ affairs were
issued during the year under review. Many complaints

related to the length of time taken to deal with an ap-
plication for a permit or dissatisfaction with an authori-
1y’s decision not fo grant a residence permit or visa.

Atypical foreigners’ complaint that cannot usually lead
to measures on the part of the Ombudsman concerns
such matters as a negative visa decision.The overseer
of legality has also had hardly any possibility of inter-
vening in asylum- and residence-permit-related deci-
sions that have acquired the force of law. Cases like
this largely involve discretionary decisions. However,
the Ombudsman has infervened in some aspects as-
sociated with handling of applications for both visas
and residence permits and in some cases investigat-
ed the grounds on which visa applications have been
denied.

INSPECTIONS

4.6.1

Deputy-Ombudsman Lindstedt paid an inspection visit
to a reception centre in Kajaani and the Kainuu per-

formance district of the Directorate of Immigration’s

asylum unit. The matters looked at during the visit in-

cluded the way in which the Kainuu performance dis-
frict’s somewhat remote location in Kuhmo affects the
processing of asylum matters and the position of asy-
lum seekers.

No shortcomings relating fo the activities of the objects
of inspection were revealed on either visit. However, it
will continue to be important to ensure that the long
distances that asylum seekers have to travel to attend
inferviews with the authorities do not jeopardise their
legal security.

DECISION

4.6.2

Processing of a Directive-based
application for a residence permit

In a letter o the Ombudsman, the complainant ex-
pressed criticism of the action taken by the police in
the Espoo court district. He reported that the police
had on 27.3.2006 failed to accept his application for



a residence permit, which was based on an EU Direc-
tive dealing with the status of citizens of third coun-
tries who have been in residence for a long period.

The Member States were supposed to have enacted
the acts, decrees and administrative regulations re-
quired under the Directive by 23.1.2006. However, im-
plementation of the Directive was delayed and the
changes required under it were not fransposed into
national law until 1.5.2007.

A Directive can, provided certain preconditions are sat-
isfied, have immediate legal impacts if it has not been
implemented within the specified period or if it has
been incorrectly implemented. In the opinion of Dep-
uty-Ombudsman Lindstedt, the Directive now in ques-
tion had had an immediate legal impact.

However, the Espoo police could not grant a residence
permit on the basis of a Directive that national legislo-
tion or the register system did not know. Thus effective
application of EU law had not happened, because the
Ministry of the Interior had not given police stations,

which receive applications for residence permits, ad-
ministrative guidance in order fo ensure implementa-

tion of the Directive’s immediate legal impact.

The Deputy-Ombudsman fook the view that he did not
have grounds to criticise the action of the Espoo po-
lice. The problems relating to submitting an applica-
tion for a residence permit were more attributable to
the Ministry of the Inferior’s failure to ensure the ap-
propriate national implementation of the Directive. Be-
cause the Commission, as the authority overseeing
implementation of Directives, had already drawn the
Finnish authorities” attention to the delay in implement-
ing the Directive nationally, the Deputy-Ombudsman
only emphasised to the Ministry of the Interior the im-
portance of complying with timetables for implemen-
tation of Directives.

The Deputy-Ombudsman drew the Ministry’s aftention
also to the fact that if a Directive causes an immediate
legal effect, but its national implementation is delayed,
the necessary measures must be taken to ensure that
implementation of the rights of the individual for which
the Directive provides is safeguarded. In this case, for
example, the police should have been advised on what
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to do when a residence permit application based on
the EU Directive is submitted to them.

Case no. 1046/4/06

+7 SOCIAL WELFARE

The Constitution requires the public authorities fo guar-
antee for everyone, as provided in more detail by an
Act, adequate social services. Everyone likewise has
the right to receive the indispensable subsistence and
care necessary for a life of dignity. The issue in com-
plaints concerning social welfare is the implementa-
tion of these rights in municipally arranged social wel-
fare services and income support.

As in earlier years, the biggest category of complaints
concerning social welfare related to income support,
child welfare and services for the handicapped. There
were only a few each in the categories of complaints
relating fo other social welfare, such as day care for
children and housing services and home help services
for the aged.The Ombudsman’s oversight in the field
of child welfare is explained in greater detail in the sec-
tion dealing with children’s rights.

Income support is the last-resort financial assistance
to which a person is entitled when he or she has no
other income or funds. It is a benefit that presupposes
individual consideration of need and one in which the
Ombudsman has no power to intervene if the matter
has been dealt with within the parameters of the dis-
cretionary power for which the Act provides.The Om-
budsman can not act as an alternative to the appeals
system. As in earlier years, the Ombudsman has un-
derscored the importance of using the means of ap-
peal available in her decisions concerning income
support.

Income support-related complaints concerned espe-
cially the long fimes taken fo process applications.The
Income Support Act, which was in force until the end
of 2007, required that these applications be processed
without delay in a municipality. The Ombudsman has
taken the view, that at most one week from the time an
application is accepted for processing can be regard-
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ed as the a priori criterion of processing without delay,
because income support is a central monetary benefit
safeguarding the right to indispensable subsistence
and care that the Constitution guarantees. It was found
in several localities that processing of income support
applications had taken oo long, from two weeks to as
much as seven weeks. The localities involved were both
small and large ones in various parts of Finland.

With effect from the beginning of 2008, the Act has set
deadlines for the processing of income support appli-
cations. In an urgent case, a decision concerning in-
come support must be made on the basis of the avail-
able data on the same weekday as the application is
received or at the latest on the following day. In a non-
urgent case, the decision must be made not later than
on the seventh weekday after the application has been
received.

There were also complaints concerning processing of
applications for services for the handicapped having
taken too long. The Act on Services for the Handicapped
does not contain provisions on the length of time that
processing can take. The Ombudsman has pointed out
in these decisions of hers that applications must be
processed within a time frame that is reasonable in
view of the nature of the case and other circumstances
with a bearing on it. For these reasons, it may some-
times fake a lengthy period to process a matter without
there having been delay. Applications for services for
the handicapped require processing of matters that
range from dwelling conversions that require a high
level of building expertise to relatively simple transport
arrangements. When assessing whether an application
has been processed without delay, the importance of
the matter fo the person in question must also be tak-
en into consideration.The greater the importance of
the decision from the perspective of the client’s every-
day life, the greater the need to strive for expeditious
processing. When safeguarding indispensable care or
other fundamental rights is involved, greater impor-
tance must be atfached o processing the matter with-
out delay.

The Act on Support for Informal Care entered into force
at the beginning of 2006. Support for informal care is
a statutory social service, which municipalities are re-
quired fo arrange within the framework of the funds

that they have allocated for this purpose in their budg-
ets. This can mean that not all applicants who meet
the requirements of the Act actually receive the allow-
ance. In accordance with established legal practice,
municipalities have been regarded as having the right
fo prioritise who receives an informal care allowance
in the event of the allocation not being sufficient to
permit it fo be paid to all applicants.

There were fewer than ten complaints relating to infor-
mal care allowances.They concerned, inter alia, appli-
cations having been rejected due tfo prioritisation. A
couple of complaints concerned the arrangement of
a free period for an informal carer. These complaints
did not give rise to measures on the part of the Om-
budsman.

There are no statutory provisions concerning the ar-
rangement of services for the aged:; instead, they are
arranged through the general system of social welfare
and health care services. However, a municipal author-
ity must when arranging services ensure that everyone
is guaranteed the right, which is enshrined in the Con-
stitution, to indispensable care. There were only few
complaints conceming the arrangement of care for
the aged during the year under review.

As in earlier years, there were only a few complaints
concerning services for mentally handicapped persons
or their freatment. In fact, the emphasis in the Ombuds-
man’s oversight of legality in the sector of care servic-
es for the mentally handicapped is on service centres,
which are maintained by intermunicipal joint authori-
ties and provide special care.

A special focus of oversight on inspection visits fo insti-
tutions for the mentally handicapped is the legality of
profective measures to which persons are subjected.
Examples of these measures are isolation in one’s own
room or a security room as well as physical restrainf.
Other matters looked into on inspection visits are the
conditions of residents of serviced cenfres and the
freatment of inmates in institutions. The Ombudsman
inspected two service centres which provide special
care for mentally handicapped persons. In both cases,
shortcomings were detected in the way the use of co-
ercive measures was recorded.



Five inspections were conducted at operational units
providing care services for the aged during the year
under review. Special aftention was paid during the in-
spections fo the dimensioning and adequacy of staff
as well as fo possible problems that restricted resi-
dents’right of self-determination.

The Ombudsman has tried fo make one extensive fa-
miliarisation and inspection visit per year to some or
other municipality’s social affairs and health depart-
ment.The municipality where a visit of this kind took
place during the year under review was Mikkeli.

The Ombudsman inspected one reception centre in-
tended for intoxicant abusers in need of temporary
accommodation.

HEALTH CARE

4.8

The focus of the Ombudsman’s oversight of legality is
public-sector health care, not professional health care
personnel who independently provide health services
on a commercial basis. Oversight also includes mon-
itoring the conditions and treatment of persons in
closed institutions. For this reason, involuntary hospital-
isation for psychiatric freatment is an important area
of oversight of legality. This means above all inspecting
the operational units that provide care of this kind.

The primary matter at issue in oversight of legality with
respect to health care is implementation of the ade-
quate health services that are guaranteed as funda-
mental rights in the Constitution.

The complaints concerning health care in 2007 relat-
ed to, among other things, a municipality’s obligation
to arrange health services and compliance with obliga-
tions under the treatment guarantee, a patient’s right to
good care, a patient’s right of self-determination and
the right fo receive information, entries in medical re-
cords and divulging information about patients. As in
earlier years, appropriate handling of matters by health
authorities and in operational units also came up.

Other complaints received related to assessment of an
intoxicated person’s state of health and entitlement to

PARLIAMENTARY OMBUDSMAN
CENTRAL SECTORS OF OVERSIGHT OF LEGALITY

good treatment. A further matter assessed on the ba-
sis of a complaint was the action of on-call personnel
at a health centre in limiting the right of self-determi-
nation of a patient who was infoxicated and behaving
disruptively.

When the health care sector is the object of oversight
of legality, freatment must be evaluated also on medi-

cal grounds. In these situations, medical experts, gener-

ally from the National Authority for Medicolegal Affairs,
are consulted before a decision is reached in a case.

How well the treatment guarantee had been met was
assessed in decisions on several complaints. What the
freatment guarantee means is that, in order fo safe-
guard the availability of freatment, the Primary Health
Care Act and the Act on Specialised Medical Care con-
tain provisions specifying within what time period
patient must receive non-urgent freatment at a health
centre or hospital. The freatment guarantee has been
in effect since the beginning of March 2005. For exam-
ple, in the Helsinki and Uusimaa hospital district, Jorvi
Hospital did not comply with the treatment guarantee
obligations under the Act on Specialised Medical Care,
because it gave a glaucoma patient a payment com-
mitment and a referral to the private sector only nearly
a year affer the patient’s need for freatment had been
assessed.

The Act on the Status and Rights of Patients (the Pa-
tients Act) contains provisions setting forth the right of
a patient fo receive good care and be treated well. The
question of whether medical treatment had met the
requirements of this Act featured often in complaints.
As in earlier years, questions relating fo patients’ right
fo receive a report on matters relating to their freatment
and on deciding on the treatment in agreement with
them, as required under the Patients Act, likewise arose.

In recent years the Ombudsman has had fo deal with
complaints concerning decisions not fo resuscitate pa-
tients (DNR decisions) being made in health care op-
erational units. It has been argued in the complaints
that interpretation of DNR decisions and the practices
associated with them have been contradictory, unclear
and difficult to outline. The view taken has been that
the situation jeopardises the legal security of especial-
ly vulnerable patients and their relatives.
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In a situation where a patient who is of age is incapa-
ble of deciding on his or her treatment, the provisions
of Section 6.2 and 6.3 of the Patients Act must be ap-
plied.These provisions have proved to be open to inter-
pretation. The view that the Ombudsman has taken in
her decisions is that a DNR decision constitutes the
kind of important freatment-related decision meant in
Section 6 and that a patient should be treated in agree-
ment with his or her legal representative, close rela-
tive or other person who is close to him or her. In the
opinion of the Ombudsman, there may be a need to
explicate this provision with respect to how especially
Section 6.3, which requires the consent of a legal rep-
resentative, close relative or other close person, is ap-
plied to making DNR decisions. The present legislative
situation can not be regarded as appropriate from the
perspective of the legal security of patients, their repre-
sentatives nor of health care personnel. The Ombuds-
man informed the Ministry of Social Affairs and Health
of her opinion that the provision needs explication and
requested that it inform her of any measures that have
resulted from her opinion.

The Ministry of Social Affairs and Health informed her
that a Government Bill to amend the patients act was
being drafted and that the intention was to infroduce
it in the Eduskunta in the course of 2008.

Questions relating fo entries made in patients” medical
records and tfo divulging information concerning pa-
tients continued to feature quite much in complaints.

The Ombudsman has over the past few years repeat-
edly drawn attention fo shortcomings in the entries
made in patients” medical records by operational units
and health care personnel.There is often no record at
all of what information patients have been given about
matters relating to their freatment.The same applies to
the reasons for decisions concerning freatment: for ex-
ample, why a DNR decision has been made for a pa-
tient or why a patient’s medication has been changed.
Consultations and discussions concerning freatment
have been left unrecorded. In addition, there have been
especially many flaws in entries relating fo discussions
with patients and their relatives concerning what to do
in, for example, a situation where a patient is no long-
er able to make a decision concerning his or her freat-
ment.

In the Ombudsman’s assessment, the regulations con-
cerning the drafting of patient records are, as such,
clear, unambiguous and precise. Observing them helps
ensure implementation of the constitutionally guaran-
teed fundamental right fo adequate health services.

The flawed nature of patient records has proved fo be
so greaf a problem that the Ombudsman asked the
National Authority for Medicolegal Affairs to take meas-
ures to redress the matter. It announced that, following
the Ombudsman’s communication, a plan of action
had been drafted to deal with the shortcomings that
had been observed in the drafting of patient records.
The key measures that the National Authority has fak-
en or will be taking to improve the quality of patient
records have been compiled in the plan.The National
Authority has sent health centres and hospital districts
a book of guidelines in which, among other things, they
are urged fo ensure that patient records are drafted in
operational units in the way that regulations and pa-
tient safety require. In addition to its oversight and guid-
ance work, the National Authority has also appealed fo
the bodies that train health care personnel o develop
and improve their teaching in relation to drafting and
handling patient records.

In addition, the National Authority announced that it
would conduct a survey in 2009 to establish what
measures had been taken by various bodies to im-
prove the quality of patient records.

CHILDREN'S RIGHTS

49

The Finnish Constitution contains a provision concern-
ing specifically equal treatment of children. Interna-
tional human rights conventions likewise safeguard
the rights of children.

The Eduskunta passed a new Child Welfare Act in Feb-
ruary 2007 and it entered into force on 1.1.2008.The

purpose of this Act is to ensure that the rights and in-
terests of children are taken info consideration when
child welfare measures are implemented, fo safeguard
the support measures and services that the child and

its family need as well as to improve the legal security
of the child and its parents or guardians in, especially,



decision making in relation to child welfare. The biggest
changes are in decision making concerning child wel-
fare: when the Act enters into force, decisions concern-
ing children being involuntarily taken info care will be
made in the first instance by an administrative court
on the application of a senior municipal official respon-
sible for social welfare.

In 2007 the Ombudsman issued decisions relating fo
a fotal of 139 complaints or other oversight-of-legality
cases concerning children’s rights. A few of them are
illustrated in the following.

A matter investigated on the Ombudsman’s own initi-
ative was delay in receipt of welfare reports that had
been requested from the City of Espoo social affairs
department in cases concerning child custody and vis-
itation rights before the district court. Two individual
complaints concerning the same problem were being
investigated at the same time. In one of these, the com-
plainant had not yet been contacted at all, although
the welfare report had been in the drafting for 23
months. In the other complaint case, over 12 months
had passed before the complainant was contacted
for the first time. In this case, it fook altogether over 20
months before the welfare report was completed.

The City of Espoo social affairs deparfment gave the
Ombudsman a report according fo which a severe
backlog had developed in the preparation of welfare
reports in two strongly growing and populous parts of
the city in 2001-04.The volume of work had become
too large for the personnel to handle and they had
had to accord priority fo urgent child welfare matters.
The backlog had not been caused by the actions of
any individual official.

The Ombudsman pointed out that the Constitution re-
quires the authorities fo strive to deal with matters as

expeditiously as possible and that the European Court
of Human Rights has taken the view that matters re-

lating to children’s and family rights require rapid han-
dling. In her view, the interests of the child also require
that matters relating to custody, housing and visitation
rights be dealt with expeditiously. She further pointed

out that a municipality can not invoke a dearth of re-
sources if the performance of work tasks that safeguard
municipal residents’ fundamental rights is unlawfully
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delayed. The number of personnel and working meth-
ods should be geared to responding to statutory tasks
also when the situation changes and every effort
should be made to minimise the adverse effects
caused by changes.

Indeed, the Espoo social affairs authorities had later
managed fo clear up the backlog and substantially re-
duce processing fimes. Therefore, the Ombudsman was
confent to take no action other than informing the so-
cial affairs authorities of her opinion on the matter.

In 2007 the Ombudsman also issued decisions on
three complaints concerning delay in investigating
suspicion of sexual abuse of a child. In accordance
with national recommendations issued in 2003, the
social affairs and health authorities must give the po-
lice executive assistance when suspected cases of
child abuse are being investigated. The recommenda-
tions had been drafted as a collaborative effort involv-
ing experts from various fields.

The problem in the cases investigated was that it was
not clear to the local authorities which authority was
responsible for examining the child in each individual
case. Requests for executive assistance were sent in
these cases to health care operational units which,
having assessed the matter, came to the conclusion
that they did not have the necessary expertise to per-
form the task and returned the requests without con-
ducting examinations.The maximum time periods
specified in the recommendations were unacceptab-
ly exceeded.There were also delays in, for example,
referring a child immediately for somatic examination
and further in making an appropriate request for an
investigation or crime report fo the police.

The Ombudsman emphasised the importance of ob-
serving the national recommendations. She pointed
out that delay in investigating suspected sexual abuse
can influence a child’s memories and alter them.There-
fore, the legal security of both the child and the person
suspected of the abuse requires that the suspicion be
studied expeditiously and expertly, if necessary in units
specialising in these cases.
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SOCIAL INSURANCE

410

The Constitution of Finland guarantees everyone the
right to basic subsistence in the event of unemploy-
ment, iliness and disability and during old age as well
as atf the birth of a child or the loss of a provider. So-
cial insurance is a part of the system of security of ba-
sic subsistence and by it is meant statutorily arranged
compulsory insurance for the event that any of the
above-mentioned situations arises.

As in earlier years, the issues brought up in complaints
during the year under review had to do mainly with dis-
ability pensions, housing subsidies, compensation pay-
ments under the Sickness Insurance Act, rehabilitation
as well as other benefits provided for in the Employ-
ment Accidents Act and the National Pensions Act.

In many cases, the point of the complaint was that de-
cision makers had, in the complainant’s view, acted er-
roneously or illegally in rejecting an application for a
benefit or a complaint. However the Ombudsman can
not generally intervene in the content of a decision
concerning a benefit. For this reason she often had to
point out in her reply that the authority had reached
ifs decision in the matter on the basis of its discrefion-
ary powers and then advised complainants to use the
means of appeal available to them.

Many complaints related also to the procedure that
the authorities had followed and perceived shortcom-
ings in it. Aspects that featured most often in criticism
were slowness in processing matters, failure to observe
the service principle as well as neglect of obligations
to provide information and advice and other shortcom-
ings with respect to legal safeguards. By contrast, mark-
edly fewer complaints than in the previous year related
to the reasons presented in support of decisions.

It belongs fo good administration and exercise of law
that the length of fime taken fo deal with a matter is
reasonable in the light of the matter's nature and other
pertinent circumstances and that there is no undue de-
lay. Processing times, especially in the cases of the So-
cial Security Appeals Board (called the Review Board
until the end of 2006) and the Insurance Court, are

still so long that the situation in the area of social in-
surance must be considered a major problem of legal
security. The average fime that the Social Security Ap-
peals Board and the Insurance Court took to deal with
a case in 2007 was 15 months and complaints about
this were made to the Ombudsman. By contrast, the
Social Insurance Institution’s processing times had
markedly shortened compared with earlier years. The
service principle and advice are likewise key sub-sec-
tors of good administration. Shorfcomings in the way
transactions with authorities were arranged and cases
processed as well as in the advice and guidance pro-
vided by officials featured in several complaints.

The information and guidelines provided by the Social
Insurance Institution in Swedish as well as the adequa-
cy of fraining were taken under examination on an in-
spection visit to the Aland Islands. It was found that
the information provided by the Sll in Swedish on its
Infernet site was less comprehensive than the informa-
tion in Finnish. It emerged during inspection visits that
problems had been experienced in arranging fraining
through the medium of Swedish and drafting guide-
lines in this language. The Ombudsman noted in her
decision that the SlI's Internet site met the require-
ments of the Language Act and that the Institution had
better opportunities than in the past to speed up trans-
lation of guidelines and promote the provision of frain-
ing in Swedish.

Some organisations representing the handicapped
asked the Ombudsman fo examine whether the SIl had
acted lawfully in reducing the amounts of the already
granted allowance for the handicapped and pension-
er's care allowance and rejecting growing numbers
of applications for medical rehabilitation for severely
handicapped persons although the legislation had not
changed. An investigation of the matter revealed that
the proportion of applications rejected had risen by
about 5 percentage points between 2003 and 2006.

The Ombudsman pointed out in her decision that the
Sl must examine the matter and find an explanation
of what was causing the steady and constant growth
in the proportion of rejected applications. Arising from
the Ombudsman’s decision, the Sl later in 2007
launched a study in which the reasons for rejections



of applications for benefits were analysed. It was con-
tinued into 2008 after new legislation on benefits for
the handicapped had entered into force.

Instances of the statutory maximum periods for post-
ponements of appeals in employment pension institu-
tions having been exceeded had been investigated by
the Ombudsman as early as 2005, when she issued
a decision in a matter that she had looked into on her
own initiafive. However, these deadlines were still be-
ing exceeded sometimes both in the Sl and other in-
surance institutions, for which reason the Ombudsman
again fook the matter under investigation on her own
initiative in 2007. She drew attention to instances of
statutory deadlines having been neglected in cases
mentioned in several complaints. She did not find the
reasons that the Sl offices and pension institutions
presented for the deadlines having been exceeded ac-
ceptable. They must arrange processing of complaints
in such a way that they are able to comply in all cir-
cumstances with the statutory deadlines.

In 2007 the Ombudsman inspected the insurance com-

panies that provide statufory pension and compensa-
tion cover and continued her familiarisation with the
SlI's offices. The matters looked af during these inspec-
tion visits were the expeditiousness with which pension
and compensation applications were processed, the
reasons presented in explanation of decisions, how the

companies have arranged advice and guidance for cli-

ents as well as how they promote the implementation
of equality in their activities. The Ombudsman studied
randomly pension decisions in advance as well as de-
cisions on compensation under the Accident and Traf-
fic Insurance Act.

The times taken by the companies fo process applica-
tions were found to be reasonably good and the rea-
sons presented for decisions mainly appropriate and
adequate. All of the insurance institutions inspected
had made inputs into developing advisory services
and especially the service they provided online.The
Ombudsman’s observations indicated that the insur-
ance institutions’ service points also had sufficient
staff with a command of Swedish.
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CONSTITUTIONAL

PROVISIONS PERTAINING TO
PARLIAMENTARY OMBUDSMAN
OF FINLAND

11 June 1999 (731/1999)
entry info force 1 March 2000

Section 38 - Parliamentary Ombudsman

The Parliament appoints for a term of four years a Par-
liamentary Ombudsman and two Deputy- Ombuds-
men, who shall have outstanding knowledge of law.
The provisions on the Ombudsman apply, in so far as
appropriate, fo the Deputy-Ombudsmen. The provisions
concerning the Ombudsman shall apply mutatis mu-
fandis also to a Deputy-Ombudsman and a substitute
for a Deputy-Ombudsman. (24.8.2007/802)

The Parliament, after having obtained the opinion of
the Constitutional Law Committee, may, for extremely
weighty reasons, dismiss the Ombudsman before the
end of his or her term by a decision supported by at
least two thirds of the votes cast.

Section 48 - Right of attendance of Ministers,
the Ombudsman and the Chancellor of Justice

The Parliamentary Ombudsman and the Chancellor of
Justice of the Government may attend and participate
in debates in plenary sessions of the Parliament when
their reports or other matters taken up on their initia-
tive are being considered.

Section 109 - Duties of the Parliamentary
Ombudsman

The Ombudsman shall ensure that the courts of law,
the other authorities and civil servants, public employ-
ees and other persons, when the lafter are performing
a public task, obey the law and fulfil their obligations.
In the performance of his or her duties, the Ombuds-

man monitors the implementation of basic rights and
liberties and human rights.

The Ombudsman submits an annual report to the Par-
liament on his or her work, including observations on
the state of the administration of justice and on any
shortcomings in legislation.

Section 110 - The right of the Chancellor of Justice
and the Ombudsman to bring charges and the divi-
sion of responsibilities between them

A decision fo bring charges against a judge for unlaw-
ful conduct in office is made by the Chancellor of Jus-
tice or the Ombudsman.The Chancellor of Justice and
the Ombudsman may prosecute or order that charges
be brought also in other matters falling within the pur-
view of their supervision of legality.

Provisions on the division of responsibilities between
the Chancellor of Justice and the Ombudsman may
be laid down by an Act, without, however, restricting
the competence of either of them in the supervision
of legality.

Section 111 —The right of the Chancellor of Justice
and Ombudsman to receive information

The Chancellor of Justice and the Ombudsman have
the right to receive from public authorities or others
performing public duties the information needed for
their supervision of legality.

The Chancellor of Justice shall be present at meetings
of the Government and when matters are presented fo
the President of the Republic in a presidential meeting
of the Government.The Ombudsman has the right fo
attend these meetings and presentations.

Section 112 - Supervision of the lawfulness of
the official acts of the Government and the President
of the Republic

If the Chancellor of Justice becomes aware that the
lawfulness of a decision or measure taken by the Gov-
ernment, a Minister or the President of the Republic
gives rise fo a comment, the Chancellor shall present
the comment, with reasons, on the aforesaid decision



or measure. If the comment is ignored, the Chancellor

of Justice shall have the comment entered in the min-

ufes of the Government and, where necessary, under-
take other measures.The Ombudsman has the corre-
sponding right fo make a comment and fo undertake
measures.

If a decision made by the President is unlawful, the
Government shall, affer having obfained a statement
from the Chancellor of Justice, notify the President
that the decision cannot be implemented, and pro-
pose fo the President that the decision be amended
or revoked.

Section 113 - Criminal liability of the President
of the Republic

If the Chancellor of Justice, the Ombudsman or the
Government deem that the President of the Republic
is guilty of freason or high freason, or a crime against
humanity, the matter shall be communicated to the
Parliament. In this event, if the Parliament, by three
fourths of the votes cast, decides that charges are fo
be brought, the Prosecutor-General shall prosecute
the President in the High Court of Impeachment and
the President shall abstain from office for the duration
of the proceedings. In other cases, no charges shall
be brought for the official acts of the President.

Section 114 - Prosecution of Ministers

A charge against a Member of the Government for un-

lawful conduct in office is heard by the High Court of
Impeachment, as provided in more detail by an Act.

The decision fo bring a charge is made by the Parlio-
ment, after having obtained an opinion from the Con-
stitutional Law Committee concerning the unlawful-

ness of the actions of the Minister. Before the Parlia-
ment decides to bring charges or not it shall allow the
Minister an opportunity fo give an explanation. When
considering a matter of this kind the Committee shall
have a quorum when all of its members are present.

A Member of the Government is prosecuted by the
Prosecutor-General.
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Section 117 - Legal responsibility of the Chancellor
of Justice and the Ombudsman

The provisions in sections 114 and 115 concerning
a member of the Government apply to an inquiry info
the lawfulness of the official acts of the Chancellor of
Justice and the Ombudsman, the bringing of charges
against them for unlawful conduct in office and the
procedure for the hearing of such charges.

PARLIAMENTARY
OMBUDSMAN ACT

(197/2002)

CHAPTER 1
OVERSIGHT OF LEGALITY

Section 1 - Subjects of the Parliamentary
Ombudsman’s oversight

(1) Forthe purposes of this Act, subjects of over-
sight shall, in accordance with Section 109(1) of the
Constitution of Finland, be defined as courts of law,

other authorities, officials, employees of public bodies
and also other parties performing public fasks.

(2)  In addition, as provided for in Sections 112
and 113 of the Constitution, the Ombudsman shall
oversee the legality of the decisions and actions of
the Government, the Ministers and the President of
the Republic. The provisions set forth below in rela-
fion to subjects apply in so far as appropriate also to
the Government, the Ministers and the President of
the Republic.

Section 2 - Complaint

(1) Acomplaint in a matter within the Ombuds-
man’s remit may be filed by anyone who thinks a sub-
ject has acted unlawfully or neglected a duty in the
performance of their task.
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(2)  The complaint shall be filed in writing. It shall

contain the name and confact particulars of the com-
plainant, as well as the necessary information on the

matter fo which the complaint relates.

Section 3 - Investigation of a complaint

(1)~ The Ombudsman shall investigate a complaint
if the matter fo which it relates falls within his or her
remit and if there is reason fo suspect that the subject
has acted unlawfully or neglected a duty. Information
shall be procured in the matter as deemed necessary
by the Ombudsman.

(2)  The Ombudsman shall not investigate a com-
plaint relating fo a matter more than five years old, un-
less there is a special reason for the complaint being
investigated.

Section 4 - Own initiative

The Ombudsman may also, on his or her own initia-
tive, fake up a matter within his or her remit.

Section 5 - Inspections

(1) The Ombudsman shall carry out the on-site in-
spections of public offices and institutions necessary

to monitor matters within his or her remit. Specifically,
the Ombudsman shall carry out inspections in prisons
and other closed institutions to oversee the treatment
of inmates, as well as in the various units of the De-

fence Forces and Finnish peacekeeping contingents

to monitor the treatment of conscripts, other military
personnel and peacekeepers.

(2)  Inthe context of an inspection, the Ombuds-
man and his or her representatives have the right of
access fo all premises and information systems of the
public office or institution, as well as the right to have
confidential discussions with the personnel of the of-
fice or institution and the inmates there.

Section 6 - Executive assistance
The Ombudsman has the right to executive assistance

free of charge from the authorities as he or she deems
necessary, as well as the right to obtain the required

copies or printouts of the documents and files of the
authorities and other subjects.

Section 7 - Right of the Ombudsman fo information

The right of the Ombudsman to receive information
necessary for his or her oversight of legality is regulat-
ed by Section 111(1) of the Constitution.

Section 8 - Ordering a police inquiry or
a preliminary investigation

The Ombudsman may order that a police inquiry, as re-
ferred fo in the Police Act (493/1995), or a preliminary

investigation, as referred o in the Preliminary Investigo-
tions Act (449/1987), be carried out in order to clarify a
matter under investigation by the Ombudsman.

Section 9 - Hearing a subject

If there is reason fo believe that the matter may give
rise fo criticism as to the conduct of the subject, the
Ombudsman shall reserve the subject an opportunity
to be heard in the matter before it is decided.

Section 10 - Reprimand and opinion

(1) If.in a matter within his or her remit, the Om-
budsman concludes that a subject has acted unlaw-
fully or neglected a duty, but considers that a criminal
charge or disciplinary proceedings are nonetheless
unwarranted in this case, the Ombudsman may issue
a reprimand fo the subject for future guidance.

(2)  If necessary, the Ombudsman may express fo
the subject his or her opinion concerning what consti-
tutes proper observance of the law, or draw the atften
tion of the subject fo the requirements of good admin-
istration or fo considerations of fundamental and hu-
man rights.

Section 11 - Recommendation

(1) In a matter within the Ombudsman’s remit, he
or she may issue a recommendation to the competent
authority that an error be redressed or a shortcoming
rectified.



(2)  Inthe performance of his or her duties, the Om-
budsman may draw the attention of the Government
or another body responsible for legislative drafting to
defects in legislation or official regulations, as well as
make recommendations concerning the development
of these and the elimination of the defects.

CHAPTER 2
REPORT TO THE PARLIAMENT AND
DECLARATION OF INTERESTS

Section 12 - Report

(1)~ The Ombudsman shall submit to the Parlia-
ment an annual report on his or her activities and the
state of administration of justice, public administration
and the performance of public tasks, as well as on de-
fects observed in legislation, with special attention to
implementation of fundamental and human rights.

(2)  The Ombudsman may also submit a special
report fo the Parliament on a matter he or she deems
to be of importance.

(3)  In connection with the submission of reports,
the Ombudsman may make recommendations to the
Parliament concerning the elimination of defects in
legislation. If a defect relates to a matter under delib-
eration in the Parliament, the Ombudsman may also
otherwise communicate his or her observations fo
the relevant body within the Parliament.

Section 13 - Declaration of interests (24.8.2007/804)

(1) Aperson elected to the position of Ombuds-
man, Deputy-Ombudsman or as a substitute for a Dep-
uty-Ombudsman shall without delay submit to the
Eduskunta a declaration of business activities and as-
sets and duties and other inferests which may be of
relevance in the evaluation of his or her actfivity as
Ombudsman, Deputy-Ombudsman or substitute for a
Deputy-Ombudsman.

(2)  During their term in office, the Ombudsman the
Deputy-Ombudsmen and a substitute for a Deputy-Om-
budsman shall without delay declare any changes to
the information referred to in paragraph (1) above.
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CHAPTER 3

GENERAL PROVISIONS ON THE OMBUDSMAN,
THE DEPUTY-OMBUDSMEN AND A SUBSTITUTE
FOR A DEPUTY-OMBUDSMAN (24.8.2007/804)

Section 14 - Competence of the Ombudsman
and the Deputy-Ombudsmen

(1)~ The Ombudsman has sole competence to
make decisions in all matters falling within his or her
remit under the law. Having heard the opinions of the
Deputy-Ombudsmen, the Ombudsman shall also de-
cide on the allocation of duties among the Ombuds-
man and the Deputy-Ombudsmen.

(2)  The Deputy-Ombudsmen have the same com-
petence as the Ombudsman to consider and decide
on those oversight-of-legality matters that the Om-
budsman has allocated fo them or that they have
taken up on their own initiative.

(3)  If a Deputy-Ombudsman deems that in a mat-
ter under his or her consideration there is reason to
issue a reprimand for a decision or action of the Gov-
ernment, a Minister or the President of the Republic,
or o bring a charge against the President or a Justice
of the Supreme Court or the Supreme Administrative
Court, he or she shall refer the matter fo the Ombuds-
man for a decision.

Section 15 - Decision-making by the Ombudsman

The Ombudsman or a Deputy-Ombudsman shall make
their decisions on the basis of drafts prepared by refer-
endary officials, unless they specifically decide other-

wise in a given case.

Section 16 - Substitution (24.8.2007/804)

(1) Ifthe Ombudsman dies in office or resigns, and
the Eduskunta has not elected a successor, his or her
duties shall be performed by the senior Deputy-Om-
budsman.

(2)  The senior Deputy-Ombudsman shall perform
the duties of the Ombudsman also when the latter is
recused or otherwise prevented from attending to his
or her duties, as provided for in greater detail in the
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Rules of Procedure of the Office of the Parliamentary
Ombudsman.

(3)  Having received the opinion of the Constitu-
tional Law Committee on the matter, the Parliamentary
Ombudsman shall choose a substitute for a Deputy-
Ombudsman for a term in office of not more than four
years.

(4)  When a Deputy-Ombudsman is recused or oth-
erwise prevented from aftending to his or her duties,
these shall be performed by the Ombudsman or the
other Deputy-Ombudsman as provided for in greater
detail in the Rules of Procedure of the Office, unless
the Ombudsman, as provided for in Section 19 a.1, in-
vites a substitute to perform the Deputy-Ombudsman’s
tasks. When a substitute is performing the tasks of a
Deputy-Ombudsman, the provisions of paragraphs (1)
and (2) above concerning a Deputy-Ombudsman shall
not apply to him or her.

Section 17 - Other duties and leave of absence

(1) During their term of service, the Ombudsman
and the Deputy-Ombudsmen shall not hold other pub-
lic offices. In addition, they shall not have public or pri-
vate duties that may compromise the credibility of
their impartiality as overseers of legality or otherwise
hamper the appropriate performance of their duties
as Ombudsman or Deputy-Ombudsman.

(2)  If aperson elected as Ombudsman or Depu-

ty-Ombudsman is a state official, he or she shall be

granted a leave of absence for the duration of his or
her term as Ombudsman or Deputy-Ombudsman.

Section 18 - Remuneration

(1) The Ombudsman and the Deputy-Ombudsmen
shall be remunerated for their service. The Ombuds-
man’s remuneration shall be determined on the same
basis as the salary of the Chancellor of Justice of the
Government and that of the Deputy-Ombudsmen on
the same basis as the salary of the Deputy Chancellor
of Justice.

(2)  If aperson elected as Ombudsman or Deputy-
Ombudsman is in a public or private employment re-
lationship, he or she shall forgo the remuneration from
that employment relationship for the duration of their
term. For the duration of their term, they shall also for-
go any other perquisites of an employment relation-
ship or other office to which they have been elected or
appointed and which could compromise the credibility
of their impartiality as overseers of legality.

Section 19 - Annual vacation

The Ombudsman and the Deputy-Ombudsmen are
each entitled to annual vacation time of a month and
a half.

Section 19 a - Substitute for a Deputy-Ombudsman
(24.8.2007/804)

(1) Asubstitute can perform the duties of a Deputy-
Ombudsman if the latter is prevented from attending
to them other than for a brief period or if a Deputy-Om-
budsman’s post has not been filled. The Ombudsman
shall decide on inviting a substitute to perform the
tasks of a Deputy-Ombudsman.

(2)  The provisions of this and other Acts conceming
a Deputy-Ombudsman shall apply mufatis mufandis
also fo a substitute for a Deputy-Ombudsman while he
or she is performing the tasks of a Deputy-Ombuds-
man, unless separately otherwise regulated.

CHAPTER 4
OFFICE OF THE PARLIAMENTARY OMBUDSMAN
AND DETAILED PROVISIONS

Section 20 - Office of the Parliamentary Ombudsman

There shall be an office headed by the Parliamentary
Ombudsman for the preliminary processing of cases
for decision and for the performance of the other du-
ties of the Ombudsman.



Section 21 - Staff Regulations of the Parliamentary
Ombudsman and the Rules of Procedure of the
Office

(1) The positions in the Office of the Parliamentary
Ombudsman and the special qualifications for those
positions are set forth in the Staff Regulations of the
Parliamentary Ombudsman.

(2)  The Rules of Procedure of the Office of the Par-
liamentary Ombudsman contain further provisions on
the allocation of duties and substitution among the
Ombudsman and the Deputy-Ombudsmen, on the du-
ties of the office staff and on codetermination.

(3)  The Ombudsman, having heard the opinions of
the Deputy-Ombudsmen, approves the Rules of Proce-
dure.

CHAPTER 5
ENTRY INTO FORCE AND
TRANSITIONAL PROVISION

Section 22 - Enfry info force

This Act enters info force on 1 April 2002.

Section 23 - Transitional provision

The persons performing the duties of Ombudsman
and Deputy-Ombudsman shall declare their interests,

as referred to in Section 13, within one month of the
entry into force of this Act.

PARLIAMENTARY OMBUDSMAN
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ANNEX 2

STATISTICAL DATA ON THE OMBUDSMAN'S WORK

Matters under consideration in 2007

Oversight-of-legality cases under consideration

Cases in inifiated in 2007
- complaints to the Ombudsman

- complaints transferred from the Chancellor of Justice
— taken up on the Ombudsman's own initiative

- submissions and attendances at hearings
— other written communications

Cases held over from 2006

Cases held over from 2005

Cases held over from 2004

Cases resolved
Complaints
Taken up on the Ombudsman's own initiative

Submissions and attendances at hearings
Other written communications

Cases held over fo the following year
From 2007

From 2006
From 2005

Other matters under consideration

Inspections !
Administrative matters in the Office

" Number of inspection days 50

3,397
39

49

39
333

3,857

1,592
611

3,544
44

38
337

1,418
639

69
108

6,065

3,963

2,065

177



Oversight of public authorities in 2007

Complaint cases

Social welfare authorities

- social welfare

- social insurance

Police

Health authorities

Prison authorities

Courts

— civil and criminal

- special

- administrative

Labour authorities
Local-goverment authorities
Environment authorities

Tax authorities

Education authorities
Enforcement authorities
Transport and communications authorities
Agriculture and forestry
Prosecutors

Immigration authorities
Guardianship authorities
Highest organs of state
Military authorities

Church authorities

Customs authorities
Municipal councels

Other subjects of oversight
Private parties not subject fo oversight

Taken up on the Ombudsman's own inifiative
Police

Health authorities

Prison authorities

Social welfare authorities

- social welfare

- social insurance
Education authorities
Courts

- civil and criminal
Guardianship authorities
Military authorities
Prosecutors
Local-goverment authorities
Highest organs of state
Other subjects of oversight

Total number of decisions

424
276

199

37

700

572
374
348
239

N w 1O N O
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3,544

44
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Measures taken by the Ombudsman in 2007

Complaints

Decisions leading to measures
on the part of the Ombudsman
- reprimands
- opinions
- recommendations
- matters redressed in the course of investigation

No action taken, because

- no incorrect procedure found to have been followed
— no grounds to suspect incorrect procedure

Complaint not investigated, because

— matter not within Ombudsman's remit

- still pending before a competent authority
or possibility of appeal still open

- unspecified

— transferred to Chancellor of Justice

— transferred fo Prosecutor-General

- transferred to other authority

- older than five years

- inadmissible on other grounds

Taken up on the Ombudsman's own inifiative

- prosecution

- reprimand

— opinion

- recommendation

- matters redressed in the course of investigation
- no illegal or incorrect procedure established

- no grounds fo suspect incorrect procedure

- lapsed on other ground

586

39
502
15
30

2,147

521
1,626

811
83
461
99

10
14
45
91

WA DBBN—IN —

3,544

44
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