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the President of the Senate.
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1 [BB] = black Bermudian;

1. PROLOGUE

“THE" Hospital — collectively:
Bermuda Hospitals Board (BHB); King Edward VIl Memorial Hospital (KEMH — medical health care);
Mid-Atlantic Wellness Institute (MWI — mental health care)

At The

® “90% of the doctors are very good, very

nice, very collegial, etc. There is a small
proportion who behaves badly if they are
chastised. They write to the press and
they get politicians on their side and
they create difficulties and problems.

And there are a number who feel that they

can behave entirely as they please.” [WE]'

“l want to believe that there are a large
number of people who do not want race
to be an issue. Wonder if a lot of problems
are as a result of small groups who want
to perpetuate the fight because it is to

thewr advantage.” [WB]

“If you’re going to rant and rave and
accuse people of discrimination and jump

up and down, you won’t get very far.” [WB]

“The hospital 1s im danger of lodging
itself into two sections: the mon-Bermu-

dirans and the Bermudians.” [WB]

“l hate rumour and itnnuendo. I hate
hints that racism exists and that it has
affected decisions at the hospital.” [WE]

“There are some doctors whose primary
focus is medicine and providing quality
care — they wear blinders to what’s going

on around them.” [WB]

[WB] = white Bermudian;

Hospital:

“This situation has made Black doctors
very mervous. They are wondering who
the mext victim s going to be. It’s very
easy — in medicine everyone encounters
problems. The more cases you do the
more likely you will run into issues or

complications that raise questions.” [BB]

“The hospital is the last bastion of racist

mstitutions in Bermuda.” [BB]

“You meed to get rid of people who promote
racism, actively or passively, consciously
or unconsciously, expressed or unexpres-
sed. We need to get rid of them.” [BB]

“There’s a motorious but untouchable
group of doctors who make routine attacks
on black doctors...who’s next?” [BB]

“The hospital has to first of all recognize
itself that racism does exist. It’s not a
question of what degree it s, it does exist.
Sit down and say we’re not going to hold
you responsible for anything that may
have happened in the past, but we can

collectively just move forward.” [BB]

“On a scale of 1-10 (with 10 being the highest
possible polarization), the entire hospital
is a 6, the operating room is a 9.” [BE]

“Blacks always have to prove themselves.” [BB]

“It’s a Tower of Babel.” [BB]

[WE] = white expatriate;

[BE] = black expatriate;

[EA] = expert advisor



THIS IS...A TALE OF TWO HOSPITALS

Note: This Report is structured a bit differently than the norm. It is written in two columns. The column on

the right presents analysis and commentary. The column on the left allows readers to 'hear' people’s percep-

tions - in their own words. Boxes throughout the Report detail examples or research.

1.a) The Investigation

“We all use the hospital —
either on the way in or on
the way out.” [BB]

“There are many deficiencies
here. There is a general lack
of collegtiality — committees

are disappointing.” [WB]

“I get a sense that there are
two camps — when you
challenge us, we will use the
race card.” [WB]

“We try our best to work
together because we’re small.
We may not like what the
other may say about us, but
wm general we tend to work
together and help each other
if there’s problems. We can
call on each othey, there
aren’t any real obstacles to

us working together.” [BB]

1 Young or old, black or white, expatriate, Bermudian, male, female, rich

or poor — almost all of us have used or visited the hospital. Its mission,

location, capacity and culture have immediate meaning to us all.

Therefore, repeated rumblings, rumours and negative media over the
years cause real concern. The tensions seem at odds with and detract
from the mission of the BHB to act as “a committed team of
professionals working in partnership with patients, their families,
clients and the community to provide high quality health care services

that meet their needs and expectations’.

Last year, three complaints alleging racism amongst medical
practitioners (clinicians, physicians) at KEMH were lodged with our
office. Complainants were adamant that the issues were not limited to
themselves. Rather, they insisted that their complaints represented
systemic, long-standing problems that spawned and perpetuated toxic
relationships amongst physicians. Moreover, they alleged that the BHB

had neglected to address these issues adequately.

Although discriminatory actions and procedures are forms of
“maladministration” as defined by the Ombudsman Act 2004, racial
discrimination is a protected category under s.2(2)(a)(i) of the Human
Rights Act 1981. | therefore first contacted the Human Rights
Commission (“HRC") to see if it was able to conduct a systemic
investigation. It was not possible. One of the complainants was referred
to the Ombudsman by the HRC.

Accordingly, | launched this investigation to find out whether there is
evidence of “maladministration”. That is, were any administrative

actions of the hospital:



“People tell others and the
daistrust just grows.” [BB]

“Bermudians don’t embrace

other cultures easily.” [WE]

“Nurses feel rushed, hopeless
and powerless. Nurses are
dismissed and their concerns

made to seem silly.” [BB]

“Nurses should feel free to

raise issues with doctors.” [WE]

inefficient, improper, negligent, unreasonable;

based wholly or partly on a mistake of law or fact or irrelevant grounds;
unfair, oppressive or improperly discriminatory; or

based on procedures that are unfair, oppressive, arbitrary, unreasonable

or improperly discriminatory.

As Bermuda's single medical facility for acute care, the hospital serves
the entire population of almost 65,000 people. It is also one of the
largest employers on the island with a diverse staff of 1,200 (spanning
both KEMH and MWI). KEMH sees some 30,000 emergency visits per
year, 7,000 elective surgery procedures a year in the Operating Room
("OR") and over 6,000 Outpatient visits.

Issues affecting the hospital quickly reach the ears of the entire
community. As has been acknowledged in other jurisdictions, the ability
to work harmoniously is essential if patients are to be cared for
properly. A failure of collegiality, as expressed in tensions based on
race, origin or other status, denigrates the partnership that is so

fundamental to the BHB's Mission.

That Mission — to provide high quality health care services — cannot be
achieved optimally when public needs are high but internal expect-
ations (of each other) are low. Accordingly, our press release of 1st
September 2006 announced that this systemic investigation would
focus on whether or not there is a basis for these allegations, including
any response to such allegations and, if so, whether there is an impact

on patient care.

This investigation focused on relationships amongst KEMH
administration and physicians (in particular those granted privileges to
attend to their patients in the hospital). There are allegations and
concerns about discrimination amongst nursing staff throughout the
hospital, particularly between the 30% Bermudian and 70% work
permit staff. These issues do warrant closer review. However, an in-
depth investigation of these challenges would have broadened and

prolonged the scope of this inquiry well beyond the original complaints.



“I don’t think that the
residents of Bermuda
appreciate the service
they have in comparison
with the UK, US and the
Caribbean.” [BE]

“The emergency room
works well.” [BB]

“We have a good hospital
here, we have a lot of
facilities.” [BB]

1.b) Definitions of Success

“Success would be putting an
end to some of the miscon-
ceptions and misperceptions.
You’re never going to get vid
of all of them.” [WB]

At the outset, it must be noted that the issues forming the complaints
to this office and that generate the most angst arise primarily in the
Departments of Surgery and Anaesthesia. Other services and profession-
als used by the public appear to work well with reasonable collegiality.
Interviewees did not reveal major tensions amongst physicians and
other medical practitioners on the Wards, in the Emergency or Obstet-
rics Departments or at MWI. There are some concerns about the clinical
decisions of MWI doctors being overruled or discounted by doctors

practicing at KEMH. This could be rectified by Recommendation IV (p. 84).

Our professional advisors indicate that the medical community
provides a sophisticated level of health care considering Bermuda's size
and isolated location in the middle of the Atlantic Ocean. Indeed, its
capacity and resources surpass many similar sized and/or remote

communities in both Europe and North America.

For example, further to the UK Specialist Register, Bermuda compares
very well in the number of specialist surgeons per population. In fact,

there may be ‘over-provision’ in some specialties:

No. of surgeons: population

Specialist UK Goal ? Bermuda
General Surgery 1:25,000 5:65,000
Trauma / Orthopaedics 1:25,000 6:65,000
Urology 1:50,000 1:65,000
ENT (ear, nose, throat) 1:50,000 2:65,000

We asked interviewees what they thought success would look like
for this investigation. Almost everyone expressed the hope that the air
would be cleared, the facts would come out and recommendations

would show a way forward.

A few interviewees sought confirmation of their own firmly-held views
— that discrimination did or did not exist or that particular doctors were

or were not competent.

2 UK Surgical Specialist Association, 2005 Workforce Report



“Success would be a real
change with the way the
hospital functions in terms
of the way doctors are treated
— so that what applies to one
will apply for all.” [BB]

“Success would look like
widespread understanding,
appreciation and celebration

of cultural diversity.” [BB]

1.c) Principles and Methods

“We don’t need Bermuda
losing confidence in the
hospital because of anything
— racial / gender discrimin-
ation — whatever. That’s the

only hospital we’ve got.” [BB]

“I don’t know if we’re
prepared for the diversity
issues that are likely to

come up.” [BB]

“If we don’t talk about it
and don’t tnvestigate it
then you can never hope
Sfor a remedy.” [WB]

“You’ve opened up a can
of worms.” [BB]

20

21

Almost all interviewees defined success as me making recommend-
ations that would help the hospital to develop transparent, clear pro-
cesses and protocols that would work equitably regardless of whether

a medical practitioner is black or white, Bermudian or not.

This is where | found common ground, indeed — hope. However de-
fined by each interviewee, they all wanted the hospital to be a place of
excellence and harmony where collegiality flourishes and patient care

is the primary focus.

Medical practitioners wished that their practices and relationships with
colleagues and the public would reflect the ideals that called them into

health care in the first place.

Clearly, this investigation is highly sensitive, not only because of the
possible ramifications for individual physicians, but also because of the
risk of undermining public confidence in the hospital. It is not an easy or
reasonable option to get on a plane for every health care concern. There-

fore, | am mindful of the need to preserve patient confidence.

Nevertheless, to the extent that this investigation has uncovered
debilitating fissures, it is my responsibility to expose them and offer
recommendations. A Report that merely states: “there are problems”

and suggests “there should be changes” is of minimal value.

My goal is not to castigate doctors for wrongdoing, but rather to help
identify what the BHB might do to develop a fair, transparent adminis-
trative process that minimizes opportunities for maladministration on

the basis of inefficiency, unfairness and discrimination.

A few of the matters raised during the investigation have already
reached the media; therefore, it may be possible to identify certain
persons' experiences that are on the public record. Otherwise, | caution

readers that attempts to identify who said what will be a futile use of



“I'm glad you’re doing it
and not me.” [WB]

“It’s all very complex, so
good luck.” [WE]

“I think the very fact that
they have to be questioned
about things is positive.

I think that in itself will
change attitudes but hope-
Sully therve can be some way
for us to move forward as a

result of your findings.” [WB]

“Success would be if you are
fair in your conclusion. But

you can only be that if you
have all the information. But
I think it’s difficult to get all

of the relevant tnformation
because people — we still in a
sense, are SusSpicious of non-
medical people. That’s meant

in the nicest way.” [BB]

22

23

24

25

26

27

time. Hopefully, the depth and breadth of the spotlight that | shine
on these matters will correct some of the misinformation in the public

domain.

Soon after the press release announced this inquiry, one person
marched into the office to chastise me for using the word “discrimin-
ation” rather than “racism”. At the other end of the spectrum, one
person of influence attempted — gently but persistently — to dissuade

me from this investigation.

These responses illustrate the emotionalism, fears and unease that
attend the allegations of discrimination amongst medical professionals.
Some people were eager and supportive to expose and espouse their
version of the issues. Others were clearly more comfortable keeping a

lid on the tensions.

The attached Process Appendix describes the investigation. | thank the
BHB and some 120 interviewees for their cooperation. At first, some
were nervous and wary. The interviews may have seemed interminable
(often lasting two or even three hours). Ultimately many interviewees
expressed relief at being able to talk candidly and confidentially and

several even felt that the process was cathartic.

| encouraged interviewees to express their feelings in addition to
verifiable observations. Too often, emotion is dismissed as a measure
of truth. However, as sentient human beings, we must realize that our
feelings define our humanity at least as much as our intellect does.
Feelings and intuition inform our reactions to situations and people just

as surely as what we can see and touch.

My staff and expert advisors brought fresh eyes to my evolving
comprehension and conclusions about this complex terrain. Their multi-
competencies and comparative insights were invaluable. Criticisms of

this Report, however, should be directed to me alone.

| believe that the findings and recommendations of this investigation

are limited only to the extent that



“In order to have any
credibility your Report needs
to deal with facts and not as
much the views and opinions.
And mostly the facts that are
non-controversial. If you can
get enough evidence that you
Seel very clearly are instances
of tnstitutional racism then I
think you have to say that
somehow, name names — open

up a can of worms.” [WB]

“I hope that if you find that
there 1s no evidence of racial
discrimination that you’ll
actually say that loud and
clearly for all to hear...and if
you do find evidence again
that you say that loud and
clear and people recognize
that that’s not acceptable
behavior.” [WB]

“Find out the facts, one

way or the other.” [WB]

“I don’t see racism.” [BB]

“People do get treated
differently.” [WB]

28
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interviewees failed to be honest and forthcoming; and
| have not been able to portray the complexities of the details captured

in over 45, three-inch thick binders.

As with any report that delivers bad news, it is likely that this Report
(and 1) will be pilloried by people with their own agendas on all sides
of the issues. As they pick at, deny or bluster over any particular point,
| do hope that the urgency for cultural and institutional changes at

KEMH will not be lost.

One of the more challenging aspects of this investigation was the
exercise of trying to distinguish between fact and perception. The
expectation that facts could be extracted with an analytical pipette
belies the deep, emotional complexities and reality of racial and other

forms of discrimination.

Interviewers were diligent, often ponderous, about cross-checking and
reality-testing the various assertions and perceptions that arose in the
interviews. Yet, life is so much more nuanced than it seems. To the
extent that perceptions inform and guide our actions and reactions;

then perceptions matter as much as facts.

The investigation revealed many layers of the dynamics that describe
and proscribe relationships within the medical community. It is import-
ant to reiterate that whites and blacks are not monolithic groups. Whilst
there were clear trends in thinking within each group, there was also
significant independence of views. Opinions and observations did not

always or unequivocally muster along racial lines.

For instance, a few blacks felt that race was the least of the problems
at the hospital — often used as an excuse or veil for issues involving
personality, competition and competence. A few whites were sanguine
and reflective about the persistence of discrimination with a depth that

might surprise many blacks in our race conscious Bermuda.

There was also a divide along national lines. That is, black and white

expatriates sometimes espoused perspectives that were discernibly dif-



“If it exists, show the
evidence.” [WE]

“There is a general
environment of unfairness,
you can’t always put your
hands on it.” [BE]

“I think it’s good already —
that they are being checked.
I think that they are

too blasé.” [WB]

“Racism absolutely exists —
the OR 1s where you feel
it most.” [BB]

“If someone thinks there is
racism, then the discussion
must be had.” [BB]

“Some black doctors have
a lot of influence.” [WB]

34
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ferent from the views held in common by white and black Bermudians.

Generally, whites demanded factual proof — putting the onus on blacks
to prove that discrimination (in particular, racism) exists. When search-
ing their memories for examples of when race might have been a
factor, whites thought in terms of personal, one-on-one situations. They
had more difficulty than blacks did in grappling with the concept and
reach of institutional racism (see CURE Definitions Appendix, p. 92).
Whites tended to believe that their observations were always fact based
and were somewhat disconcerted when closer examination proved that

their assertions were unsubstantiated.

The “facts” — conclusively asserted — often proved to be twice or thrice
baked rumours. Perceptions easily masqueraded as facts and at other
times vacillated between intuition and filtered experience. In almost all
instances — whether the interviewee was black or white — perceptions
truly became reality by defining attitudes, informing actions, hardening

stereotypes.

During the interviews, blacks tended to proclaim readily and adamantly
that racism existed, but when pressed, were often unable to point to
clear concrete examples. Many were reluctant to name an action as
racist unless they felt 100% sure. This is a criminal burden of proof —

very difficult to prove.

The Ombudsman standard of proof is civil: that is, on the balance of
probabilities — is it more likely than not that an action constitutes
maladministration? Even this civil standard of proof is daunting. The
common law has long accepted that there is rarely direct evidence of
discrimination. Evidence normally consists of inferences drawn from
primary facts. Once there are primary facts (a prima facie case), then
the burden is no longer on the accuser to prove discrimination, but
rather shifts to the person accused to prove that there is a clear and

credible alternate explanation.

There is no concrete evidence that can penetrate the hearts, minds,
motivations and intents of medical practitioners at the hospital.

Therefore, we look for indicia of discrimination such as legacy systems



“It would be favourable for
most people if a conclusion
of this tnvestigation said
that we find no evidence
of racism.” [WB]

“There have been rumblings
of racial tensions, racial

preferences for years.” [BB]

“I wonder if a lot of our
problem 1s a desire to per-
petuate the fight because it is
to thetr advantage.” [WB]

“People with longevity and
who are well connected and
their protégées — get the
benefit of the doubt.” [BB]

“Bring all the writhing
unpleasantness out into
the open. Put it in the
sunlight.” [WE]

39
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and examples that may demonstrate patterns of an inconsistent
application of policies. We look also for disparate impact on a group as
a result of actions or decisions that may appear to be biased. We seek

to understand the extent to which perceptions indeed shape reality.

Some believe that this situation is all about incompetent doctors
“playing the race card”. Others believe that anything less than a
denounciation of rampant racism would be inadequate. Both camps
will be disappointed in this Report. The complex affairs of human
beings — in an institution of over 1,200 persons — cannot be placed

neatly into caricatured boxes.

It is useful at this juncture to note the analytical distinction between
intent and impact. This is well-articulated in discrimination law (partic-
ularly employment and human rights). In essence, a situation or action
that results in a disparate impact on a particular group may be deemed

discriminatory even if this was not intended.

A negative impact does not necessarily mean that there was a racist or

otherwise nefarious intent.

On the other hand, a neutral or benign intent does not sanitize an

inequitable or offensive impact.

The path in the quest for truth at the hospital was uncharted, rugged,
and beset by fear, anger, rumour and agendas on all sides. Proving
racism is not as clear-cut as many blacks believe and disproving racism
is not as easy as many whites would want. | did not undertake to sur-

mount impossible hurdles — only to survey the terrain.

That terrain includes issues of competition, competence, personality
and power. If race is not the issue, what else could it be? What |
discovered are layers and shrouds of all of these issues — sometimes

intertwined, other times at tangents.

Each Recommendation is summarized in bold type in the body of this Report. The full rationales

for recommendations are fleshed out in the Recommendations Appendix, p. 82.



2. FINDINGS

2.a) Documentary Review

“The entrenched mistrust
and animosity s So deep
and paitnful and long-
standing. For a hospital to
be effective, you cannot have
personal and cultural issues

getting in the way.” [WE]

“The issues are not
changing — it’s just that the
black doctors are speaking

up more.” [BB]

“The Kurron Report had
useful things to say
regarding Human Resources
and IT, but then lost
credibility because they
recommended themselves to

manage the hospital.” [WE]

“It’s not a morale problem;
there 1s no morale. People
hate it. They do their jobs

to get their pay.” [WB]

3 Canadian Council on Health Services Accreditation
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During the course of this investigation, we trolled through almost two
thousand pages of documents. We looked at previous reports and at
the Minutes of the BHB and several of its Sub-Committees from
January 2000 through November 2006.

From time to time the Minutes of various Sub-Committees revealed
concerns about collegiality and tensions between Bermudian and non-

Bermudian anaesthetists as well as between senior and junior doctors.

We reviewed the:

1992, 2002 and 2006 reviews of the Department of Anaesthesia
2003 Kurron Operational Review

2003 Critical Care Morale Survey

2005 CCHSA?® Survey

The Kurron Review aimed at identifying opportunities to improve effi-
ciency and reduce costs. It considered finance, organizational structure
and management, materials management, information systems, quality
of care, productivity and clinical /ancillary departments. This entailed site
visits, interviews and discussions with more than 100 persons, attend-

ance at committee meetings, documentary and best practices review.

This 260-page report recommended a number of cost reduction
methods, technology improvements and the need for systematic
performance reviews of nursing and medical staff. One sentence
alluded to the issues at hand: “there have also been intermittent

tensions around qualification for eligibility for specialty privileges.”

The hospital's Office of Quality and Risk Management (“OQRM")
conducted the Critical Care Staff Morale Survey but only 39% of
relevant staff responded. The majority of responders rated the Ortho-
paedics Department as ‘Excellent’ to ‘Good' for both qualifications and
relationship factors (attitudes, communication, participation in decision

making, recognition, consistency in treatment of employees).

10



“Hospital has lay people
sitting on commitiees to
give balance if hospital
does not raise issues
they should.” [WE]
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The majority of responders rated the Intensive Care Unit (“ICU") and
Emergency Departments as ‘Excellent’ to ‘Good’ in qualifications but
only ‘Fair’ to ‘Poor’ in relationship factors. Racism and management
style were named the major system problems in the ICU (but this was

not raised in our interviews).

The CCHSA process entailed a self-assessment tool, focus group
interviews and on-site visits and observations. The Survey looked at the
adequacy of facilities, technology and support services such as
diagnostic imaging. Beyond the publication of the Survey, the CCHSA
does not engage in further feedback or consultation with BHB for

system improvement.

The Survey was intended to lead the BHB to think of ways to improve
how the various elements of the organization work together to deliver
quality patient care. There is no review of physician competence and
institutional climate nor is there a methodology to surface deficiencies

not raised by responders.

The 176-page Survey is a snapshot intended to assess progress from the
previous Survey. It is not an audit or inspection and is only as adequate

as the organization’s responders are honest and transparent.

Based on the hospital's self-assessment, the Survey identified managing
risk as one of KEMH's strengths: “There is evidence of a good risk man-
agement programme and review of incidents and risk issues is occurring.
There is a sentinel event policy, which is called the major incident pol-

icy. There is good awareness of the policy throughout the organization.”

However, as it is not an audit, the Survey did not canvass the imple-
mentation or effectiveness of the policy. Notwithstanding its conclusions
about the adequacy of governance, the Survey did recommend that the

Bye-Laws (not reviewed since 1995) be reviewed “for currency”.

Recommendation I: The BHB/KEMH should change its accreditation body to the US Joint
Commission for the Accreditation of Healthcare Organizations (JCAHO) which, as our research

indicates, offers more robust methods for data collection and iterative, ongoing follow-up.

11



2.b) Statistics Derived from Submissions and Interviews

Interviewees included physicians, nurses, other medical, auxiliary and administrative staff, relevant experts,
BHB members and members of the public. The views of the 120 interviewees are summarized below.

Total number of interviewees: 120

Believe that some form of discrimination exists: 102

No opinion: 8

# of group with an opinion Black White Asian Bermudian | Work Permit
(organizations & expert advisors not incl.) 56/59 41/45 5/6 72/79 28/31
% of group who believe

discrimination is based on:

White against Black 83% 29% 67% 70% 35%
Black against White 7% 27% 17% 14% 23%
Bermudian against Expat 27% 51% 17% 28% 58%
Country of Training 14% 18% 0% 16% 10%
Language/Cultural 10% 9% 17% 8% 16%
Political Interference 12% 22% 17% 13% 10%
Internal Power Struggle 5% 7% 0% 6% 6%
Gender 3% 4% 0% 3% 6%

“I’d litke everybody to feel
that they were being treated
Sairly and iof they’re not,
perhaps some recompense to
be made, some changes to be
made. I'm not sure how

that’s going to happen.” [WB]

“Whites think that this
s a way of getting back
at them.” [WB]

57
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These statistics clearly reveal that race, whether white against black or
black against white, is the dominant and most divisive issue affecting

perceptions and relationships amongst medical practitioners.

Over 80% of black interviewees tended to perceive the hospital as a
hotbed of racism that is oppressive and pervasive. Many spoke in terms
of a ‘cabal’ of influential ‘'untouchable’ white doctors who run the
hospital and target anyone, particularly blacks, who compete for a

market share of medical practice.

Two-thirds of white interviewees believe that claims of racism are
overblown. Several felt that the allegations are manipulative attempts to
secure retribution for past hurts or to provide excuses for incom-

petence. A few felt that allegations are intended — strategically — to
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“It’s a small group who
makes trouble.” [WB]

“There is just a small
group who want to
make trouble.” [WE]

“If you say there is racism
m favour of the blacks, 1
think they will become more
aggressive. If it’s in favour
of the whites, it will be

‘I told you so’.” [BB]

“There is no better bus to
catch if people tell you that

something is about race.” [BB]

“There 1is reverse racism
against expatriate nurses
who cannot become charge
nurses but less qualified

Bermudians can.” [BB]

“There are two or three
people who are overtly anti-
white. They have even said
in meetings: ‘There are too
many white faces in this
room. I don’t want to be told
what to do by white doctors.
You should have your work

permits removed.”” [WE]

60

61

62

63

64

65

undermine the hospital and thereby create a platform to launch private

hospitals.

A significant percentage of blacks and whites, Bermudian and guest
workers recognized that other factors contribute to reciprocal suspicion
and mistrust. Close to one-third of blacks and more than 50% of whites
believe that there is discrimination by Bermudians against guest
workers. Other factors include financial competition, power, perceptions

of competence, personality and politics.

Generally, if there were possible explanations for an issue other than
race, then whites almost always preferred to believe those other

explanations and discount race as a possible cause.

On the other hand, as between two possible explanations for an issue,
blacks almost always identified race. Even when acknowledging other
factors, they saw race as the omnipresent and omnipotent source of

tension.

Close to one third of whites but only 7% of blacks believe that “reverse
racism” exists at the hospital. Whites claim that racism and xenophobia
is exhibited by black Bermudians against whites and Asians — particular-
ly amongst nurses. Although the handful of Asians interviewed denied
that they experienced such xenophobia, a broader inquiry into relation-

ships amongst nurses may reveal deeper problems.

The statement most often used to illustrate such xenophobia was
“if you don't like the way we do things here, you can get on the next
plane out”. Several interviewees thought that this was a common state-
ment made by Bermudians to work permit staff. However, upon probing,

this statement always seemed to trace back to one particular nurse.

This example illustrates the challenges of investigating an institution
with such an efficient and pervasive grapevine. One statement made
by one person can reverberate to such an extent that listeners may

genuinely believe that the sentiment is of epidemic proportions.
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“There’s a clear difference
between the two groups —
how they’re treated and how
they work and what they feel
they can say and what they
feel they can’t say.” [WE]

“We ought to hold on to

our medical profession
until we come up with a
better management scheme.
I warn you, they will
threaten you by mot bring-
mg anybody in and you’ll
have these shortages if

you’re not careful.” [BB]

“Finding out the facts and
publicizing them one way or
the other. I really don’t care
which it comes out as long as
there’s good evidence and
then we can get on with it
and fix i1t.” [WB]

“It’s more about personality
than race — the older black

doctors were respected.” [WB]

“It’s a ridiculous situation
that we should have two
societies — mainly because
black members were aggr-
weved about how the BMS did
their business.” [WB]
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Investigations of this complexity and magnitude invariably elicit
personal agendas and partisan perceptions. It is important to be aware
of the different interpretations that could be placed on seemingly
offensive, or equally, seemingly innocuous statements, reactions and

situations.

For example, if a report about an incident is met with the words “don’t
worry about it”, does that mean “keep your nose out of this” or could
it really mean “don't let this get you down™? Too often, the problems at
the hospital escalate through poor communication. Much too often,

people do not give each other the benefit of the doubt.

Partisan perceptions notoriously lead people to false conclusions
as they often anchor onto interpretations that conform to their
previously held views. It is an axiom of cognitive psychology that, in the
process of forming new conclusions about something, human beings
usually choose new data that fits in with what they already understand

and believe.

This is certainly evident in the minefield of race. With their vast history
of personal experiences and analysis of race issues, blacks feel more
qualified than whites to identify when race is at issue or not. Whites, on
the other hand, will often characterize those references to race that
they do not understand or believe in as blacks cynically “playing the

race card".

The very first example that most interviewees point to as symptomatic
of the racial divisions in the medical community is the fact that there
are two professional groups: the older Bermuda Medical Society

("BMS") and the newer Bermuda Medical Association ("BMA")*.

The BMS, with approximately 25 members, has mixed white and black
members. Significantly, work permit whites may hold executive
positions in the BMS. Traditionally, the BMS was the voice of the
profession. For example, the Department of Immigration consulted with
the BMS to determine whether there was a need for a work permit

applicant's specialty and services in Bermuda. BMS members note that

4 There are black medical associations in the US which focus on redressing (a) the (still increasing) gap in medical services for

minority populations and (b) the under-representation of minorities in the profession.
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“The fact that there are two

societies says it all.” [BB]

“You have these two
organizations that
don’t commumnicate —
they take sides.” [WE]

“There was a group of BMA
physicians who were
unhappy with the way the
BMS was being run — it did
not address the concerns of
all of the doctors.” [BB]

“Simzilar incidents by different
people have generated
different responses.” [BE]
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the Department now seems to give more credence to the views of the

newer BMA, the majority of whose 20 members are black.

The BMA was formed to give voice to black Bermudians who felt that
their concerns and initiatives were discounted by whites in the BMS.
They believed that expatriate leadership in the BMS was not capable of
or too conflicted to advocate effectively for Bermudian issues. Black
interviewees believed that the BMS forms views against black initiatives
(e.g. private MRI) but endorses white initiatives (e.g. echo cardiogram

and outpatient plastic surgery clinic).

The BMS and BMA represent two camps that seem to have different
interests and constituencies. Yet, the two groups do come together for
the common purpose of negotiating pay rates with the insurers. While
the existence of the two medical groups may illustrate race divisions
generally, the effect on processes, decision-making and patient care at

the hospital appears to be tangential.

There is so much mutual suspicion. Memorably, one interviewee
repeated a refrain that encompassed every possibility — whether the
underlying issue is about professional groupings, wrong-doing,
competence, competition or personalities — “it always fractures along

racial lines”.
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A 70 year-old Bermudian doctor retires to
Bermuda after a career abroad. He is offered
a position of Chief of a department. This is
purely administrative. He has no clinical
duties. There is no test or other criteria to
determine his ability to undertake these

administrative duties.

Exam|J[3

Although credentialed to do thyroidectomy
surgeries, an expatriate doctor had not done
one in his five years in Bermuda. When he

scheduled it, colleagues questioned his ability

and considered stopping him from doing it.

The operation was a success and uneventful.

Exam /][

A doctor is described as rude, crude, imper-
ious to colleagues. He is divisive and arrogant.
He is widely thought to be motivated primarily
by money. He is sometimes indifferent to
patients. Nursing colleagues tolerate him.
“Everything must be his way. He thinks he’s a

king.” His name is not known to the media.

2.c) Is this true? The devil is in the details and The Examples:

3ENlple 1

Upon reaching the age of 70, a Bermudian
doctor who mentored many careers whilst
running a department was required to retire
from clinical practice because of his age. He
could not continue in the administrative post.
An expatriate was brought in to become the

Chief of the department.

[The BHB (Medical Staff) Regulations were amended
June 2006 to permit appointments extending beyond 70

years of age.]

2

Although not credentialed to perform radical
breast mastectomies and plastic surgery, an
expatriate surgeon was scheduled to do so as
one of his very first operations in Bermuda.
There were no questions. The operation was

a success and uneventful.

3

A doctor is described as rude, imperious,
histrionic, pot-stirring, belittling of colleagues;
reduced at least two nurses to tears. He is
known to be helpful to and caring of patients.
He craves attention and drops names of
politically influential friends. Nurses mount a
petition against him. His personal life is splay-

ed in the media. Everyone knows his name.
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Before coming to Bermuda, a doctor was
controversially married to a girl under the age
of consent. They had the consent of her
parents. Overseas authorities determined not
to prosecute. In Bermuda, the matter is leaked

to the media.

Exam[J[3

In the mid-60s when the Indigent Clinic was
established, two doctors were exempt from

the service rota because they lived at the

extremities of the island (St. George's and

Somerset).

3¢ lple 4

In Bermuda, a doctor sexually assaults a
nurse. She is traumatized. Although he will not
be permitted to return to work at the hospital,
his license is not revoked. He suffered a heart

attack and is quietly airlifted out of Bermuda.

5

Another doctor was not exempt from the rota
for the Indigent Clinic despite the fact that he

lived in Somerset.

Which of these doctors are black; which are white?
Who got the benefit of the doubt?

“If it can be proven that 75 These and other examples raise critical questions

there are definite differen- °
ces between the way black
physicians and white

physicians are held

If racism can explain a situation, is it necessarily the explanation?
e Even when there are explanations possible other than race, could an

action or situation still be due to racism?

accountable for what they e Do whites always enjoy the benefit of the doubt?

do, that would be a

tremendous success.” [BB]

76

Do blacks ever enjoy the benefit of the doubt?

In the right-hand column of Example 3, whites and blacks were
unanimous that the complaints against the black doctor are about
personality, not race. Even those who lauded his caring for patients and
professional skills were in accord that his condescension toward

colleagues is in “a class of its own".
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“There were complaints
about a white doctor that he
was a pit bull and attacks
people. Years ago it was
recommended that he
recetve counseling. Nothing
was done.” [BB]

“There were questions about
how it got to the media, but
nobody knows.” [WB]

“There are definitely
tensions amongst colleagues.
This must happen in every
nstitution and that’s why
there are rules and regula-
tions to play by.” [WB]

“The rules are simply not
applied fairly.” [BB]

“There are jealousies
and rivalries that
lead to things becoming

more momentous.” [WB]
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However, several blacks did charge that the administration colluded in
a revolt by the nurses against him. The failure of the hospital to insist on
adherence to a proper complaints process was cited as part of a pattern
of bias against black doctors. The participation of a physician leader
(Chief of Department) in a meeting of the nurses (which one nurse felt
manipulated into joining) was considered egregious. He felt a responsi-
bility to attend such an unprecedented meeting about widespread

concerns in the department.

Some black interviewees questioned how the media obtained
confidential information about the black doctor. Several pointed fingers
of suspicion at one (white) practitioner’s personal connections to the
media. The hospital appears reluctant to inquire without proof. The

dilemma is that it cannot get proof without questions.

This issue buttresses black opinion that not only white colleagues, but
hospital administration itself will always — and blithely — give whites the
benefit of the doubt. The inevitable question is: if the suspected source
of the leak were black, would the hospital be as restrained in trying to

determine if that person were the source of the leak?

In another instance where the details of a confidential management
meeting seemed to have been quoted in the media word for word, the
hospital's response was merely to ask if anyone was responsible and

to remind attendees that it is not acceptable to leak information.

There is a media policy. However, a policy is not an action. The failure
of the hospital to thoroughly investigate leaks is viewed by some as a
form of intentional acquiescence in the agenda of whoever is leaking
information. Policies must be transparent and evenly applied. If not, the
administrative decisions and actions of the hospital will always be

perceived as arbitrary and without moral authority.

Recommendation II: The hospital should review and follow its Bye Laws and Regulations to

ensure clarity, transparency and equitable implementation.

18



3. SYSTEMS GOVERNANCE

3.a) Is it about race or is it really about...Competition?

* The OR Theatre

“OR time has become a

proxy for influence.” [WE]

“In the Operating Room there
s a lot of adrenaline. The
environment is different
Jfrom the rest of the hospital.
In the OR, everyone s

focused on the patient.” [WE]

“The OR is more of a
money making arena
than anywhere else in
the hospital.” [BB]

“The phrase ‘you don’t
have to be a brain surgeon
to know...’ shows the
pedestal that surgeons

are placed on.” [BE]

“I think surgeons must have
a lesson im school, because
they are the rudest people,

I think, they have no respect.
To be honest, it’s like a
dysfunctional family, the
whole place lacks respect in

one form or another.” [WE]

“The older doctors are
controlling. There is lots of
rolling over people black and
white. They bring in people
to do thewr calls.” [WB]

“Old money will win over

new money.” [BB]
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The original complaints to our office were all with respect to the
Department of Surgery. This department encompasses approximately
11 units, three of which are the operating theater, Post-Operative Care
Unit (recovery room) and the ICU. It is not surprising that serious
tensions arise in this arena which is one of the most high stress

environments in the hospital (other than the Emergency Department).

Surgery is also one of the highest income earning departments at the
hospital. A majority of interviewees — black, white, expatriate, Bermu-
dian — felt that the competition for practice in our small community is
as divisive as race. This is particularly felt to be the case in the concerns

surrounding the allocation of time for use of the OR.

Surgeons around the world are referred to as the ‘prima donnas' of the
medical profession. They command specialty resources and awe. In
How Doctors Think?®, a recent book that is attracting much acclaim and
media in the US, Dr. Jerome Groopman notes that it takes a “high level

of audacity and confidence to take a knife to another human being’”.

Prime time television has conditioned us to expect miraculous feats
and intimate drama. However, real life at KEMH is more sobering and less
collegial. Just 20 years ago there were two black surgeons and four white
surgeons in Bermuda. They seem to have agreed a formula to allocate

OR times to meet both the acute and elective needs of their specialties.

Black interviewees claim that the allocation necessarily meant that the
prime blocks of OR time (specifically mornings) fell within the control
of white doctors. Black doctors strongly believe there is a continued

racial disparity in OR blocks.

This allocation of OR time may be defined as a ‘legacy system’. A legacy

system is an accustomed organization or way of doing things that

5 Groopman, Jerome, How Doctors Think, p.169, Houghton Mifflin Co., 2007
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“There are inherited systems
of set blocks for individual

surgeons.” [WB]

“I think scheduling you’ll find
wm every hospital tn the world
1S also an issue and it can be
open to abuse. Again this is
my personal opinion as I
think tm our hospital it really
18 laid open to abuse and we
have the most bizarre way of
scheduling that I've ever
seen in my life.“ [WB]

“When a new surgeon comes
to work here they don’t have

block time during the day
when they first start.” [WE]

“It’s not that frequently that
surgeries get cancelled.
Certain surgeries like
colonoscopy prep, breast
lumps and tumours would

never get cancelled.” [WE]

“Black doctors also
manipulate OR time by
booking for one proce-
dure but then doing
two or three.” [WE]

“The problem is 70%
Sfinances and only
30% racism.” [BE]

“Medricine in Bermuda s
spelled d-o-l-l-a-r.” [BB]
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reflects the social structure of the time. Legacy systems persist even

when the contexts that created them change.

We did a meticulous analysis of six months of the daily OR Schedule
from 1st September 2005 to 31st March 2006. Although four of the
legacy doctors (older, established) did most of their operations in the
mornings and only a few in the afternoons, there was no significant

overall pattern of racial disparity amongst white and black surgeons.

Notwithstanding the data, blacks insist that they are disproportionally
assigned afternoon slots. Time equals money. Morning time slots are at
a premium. Delays in the pace of morning procedures often dictate
whether surgeons in the afternoon will be able to complete their lists

or have to postpone their patients to another time.

Further, interviewees said that new surgeons — whether white or black,
Bermudian or work permit — have challenges getting OR time. Some work
permit surgeons may have an edge because they are attached to the
practices of established surgeons. Therefore, they may be able to carve

out, cover for or inherit OR time from their host doctors who control time.

New surgeons who are not attached to established surgical practices
tell stories of being relegated to the shortest periods and least favour-
able slots. They usually gain additional time only if someone leaves, or

after considerable advocacy.

Black interviewees (whether surgeons or not) believe that after being
allocated OR time, the schedules of black surgeons are cancelled more
arbitrarily and frequently for emergencies or to facilitate visiting sur-

geons. The daily OR schedule submitted to me did not list cancellations.

With the introduction of ORSIS (Office of Recovery Services Information
System) software in 2001 (properly operational by 2006), the sched-
uling and matching of OR times and specialties appears to be more fair
and rational (although still based on legacy allocations). Scheduling is
now less open to arbitrary changes. However, there is still a view that
there are ways for anaesthetists to cherrypick OR lists when procedures

on their own lists are cancelled.
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94 KEMH must review the allocations periodically as new surgeons and
health trends emerge. The criteria for allocating OR time should not be
in deference to inherited legacy systems but rather by objective criteria

such as annual utilization, urgency of clinical volumes and waiting lists.

Complaints will persist if the system is not widely viewed as fair.

Recommendation IlIl: The hospital should analyze legacy blocks and cancellations to ensure best
practice in allocation of OR time (and by analogy to zero-based budgeting principles).

« The Department of Anaesthesia

A majority of the anaesthetists expressed
concerns that a particular doctor's skills were
deficient or outdated and announced that
they would no longer work with him. The

Chief of Surgery had to call them in.

Within ten days of the arrival of the new
Chief of Anaesthesia, they had bombarded
him “unprompted” with their complaints. Two
months later, the Chief conducted his own

(unasked for) review of the prior seven

months of laparoscopy cases. By the following

month, he, too, had concluded that this

doctor was incompetent.

The anaesthetists questioned this surgeon’s
decisions to operate. Most often, they

complained that he is slow — painfully slow.

3CTple 6

He is meticulous. “They are comparing apples
and oranges. He does very good things.” He
always injects the area of cut with local anaes-
thesia which the literature shows reduces
post-operative pain. Perhaps the other sur-
geons were not taught about this. His notes
are meticulous. “At least one other doctor is

as slow, but they don't target him.”

Many of his patients are older or have co-
morbid conditions. He often goes in to do one
thing but finds lesions and other conditions
that should be corrected first. Other surgeons
might skim over them, but he fixes them. He
has few return surgeries or complications. He

has excellent relations with the patients.

There are some concerns with laparoscopic
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They claim that he takes two, three, four times

as long as other surgeons do for the same

procedures. “He takes a long time to shave

the cut area, fiddles with the drapes and is

procedures — he takes longer. For open pro-

cedures, his speed is in the normal range.
Perhaps this is generational — e.g. young
people are more at ease than their parents

not at ease with the tools.”

Further, he strains the hospital's resources by

operating at night.

with new technologies.

There is never a problem getting him to come
to the hospital as it sometimes is for others.
He is very responsive.

He has good outcomes.

These are two (composite) views of the same surgeon. Is he black or white?
Which views are stated by blacks, which by whites?
Who gives this surgeon the benefit of the doubt?

“The anaesthetists refused to
work with him because they
think he’s not competent.
That s based only on their

observations.” [WB]

“There is sometimes almost
internecine warfare
between the surgeons and
anaesthetists.” [WB]

“I don’t think that quality is
honestly looked at when it
comes to the OR — if the
emphasis 18 on speed and
quotas, common mistakes

can happen.” [BB]
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Black interviewees frequently pointed to the above example as a clear
instance of racism. They are alarmed that anaesthetists were so power-
ful that they threatened to refuse services to a surgeon. The hospital did
not discipline the anaesthetists in accordance with the Non-Collegiality

policy of the BHB Regulations (Appendix 8).

Black interviewees protest that they have to negotiate with anaes-
thetists who, on occasion, decide that a surgery is not an emergency.
The anaesthetists note that this happens with white surgeons also.
Although there should be some consultation between the surgeon and
the anaesthetist, it is the norm elsewhere that it is the substantive phys-
ician — not the anaesthetist — who always has the final say in whether
an operation is an emergency, if the issues are purely surgical. Certainly,
if patient safety is at issue in regard to the administration of an anaes-

thetic, then the anaesthetist must make the final decision.

The anaesthetists also note that they are castigated when they decline
to work at the end of an exhausting shift. Moreover, when two surgeons
are competing for the same OR time, the anaesthetists are saddled with

deciding priorities as surgeons don't consult adequately with each other.
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“There are some people who
are very good emergency
surgeons and there are
others who are better suited
to elective work.” [BB]

“There has been a long-term
struggle between those who
feel they should control the
OR - that has to do with
income. Certain surgeons
like to work with certain
anaesthetists because they
are quick and can get lists
done. Certain anaesthetists
like to work with certain
surgeons because they have
big lists and you can get
paid a lot.” [WB]

“Anaesthetists should be on
salary carefully designed
with specific hours. The
hospital would be safer if
anaesthetists were hired
by the hospital, same

as pathology and the

emergency room.” [WE]
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Questions were raised about the apparent arrogance of one specialty
to presume themselves qualified to judge another. Expert clinical
reviewers brought in by KEMH asserted that only clinical peers are
qualified to evaluate specialties (that is, only anaesthetists can evaluate

anaesthetists, only nurses can assess nurses).

Yet, given their vantage point of observing different surgeons perform-
ing similar operations, it is not surprising that anaesthetists form a
comparative view (if not a professional specialty view) of the skills of
the various surgeons that they have the opportunity to observe.
The anaesthetists claim that their reluctance to service the doctor in
Example 6 was solely about competence (most often defined in this

instance as “excessive slowness").

Others believe that it was really about the business of medicine. This
surgeon has consistently charged that the anaesthetists are so bent on
making more money that they perform unnecessary epidural and central

line procedures that are not justified by evidence-based medicine.

In particular, he has questioned the practice of anaesthetists in Ber-
muda to routinely do epidurals for laparoscopic surgeries (televised
scope rather than open cut procedures). His concern in this instance is
consistent with clinical practice in major, reputable centres in the US —

epidurals are almost never done for laparoscopic surgeries.

Insurers pay anaesthetists by a formula that combines procedure and
time. Today, there is a base unit fee per procedure that is set by the US
national fee analyzer Ingenix. In addition, anaesthetists are paid for the
number of minutes that they attend to each patient. It is not a straight
line formula. Generally, a single procedure that takes a long time will be

less lucrative than several procedures in the same amount of time.

Surgeons bill once for the entire pre-, intra-, and post-operative care of
the patient. Anaesthetists bill separately for pre-operative assessment,
administration of anaesthesia during the surgery, and post-operative
care. The explanation is that different anaesthetists may be involved in

the management of the patient at different stages of care.
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Does ‘slow’ necessarily mean
incompetence, or could it mean
great care? “It could indeed
mean both.” [WB]

“It would be wrong to say
they’re not money oritentated
to the same extent that a
Barrister is or a Bus Driver
or everybody else. I think

to suggest that they are
wholly motivated by money

s wrong.” [WE]
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‘Slow" does not equal incompetence. There are world-renowned sur-
geons who are reputed to be ‘slow’. However, a ‘slow’ surgeon on the
roster in the OR in Bermuda is likely to complete fewer procedures each

day. ‘Slow’ may equal a less lucrative day in the OR for an anaesthetist.

Accordingly, a surgeon who is both slow and who insists on questioning
certain procedures (such as epidurals for laparascopic surgeries) may
be detrimental to the bottom lines of the anaesthetists. It is not a stretch

to see that he could be a likely target.

While problems between anaesthetists and surgeons are not unknown
in other jurisdictions, in Bermuda, rifts seem to morph inexorably into
issues of race, origin, stereotype of training and possibly gender by

virtue of the composition of the groups involved.

In Example 6, the hospital seemed to agree solidly with the anaes-
thetists without adequate inquiry. Maladministration on the part of the
hospital is evidenced by its willingness to predicate administrative
responses on individual pre-judgments that are not corroborated by
reliable data or that may be coloured by financial interests. Patient care
cannot be served well by a hospital that allows clinical decisions to be
based on data that is arbitrary, unsubstantiated, self-serving or biased

by personal friendships.

Given differences in training and the fact that there are low volumes of
certain procedures in Bermuda, a system must be instituted to ensure
access to data about best practices in order to mediate between
differences of opinion about clinical decisions and protocols. This
would be germane also to the issue of MWI doctors being overruled by

KEMH doctors with respect to the need for treatment for MWI patients.

Recommendation IV: The BHB /KEMH should immediately engage information databases, spe-

cialist retainers and other relevant resources that doctors would be required to consult in

arbitrating between different views on clinical care. This information should also be used to

analyze disputed anaesthetic and surgical procedures and to establish standard protocols for

pre-, intra- and post-operative practices.
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The following Note sets out an historical review of the provision of anaesthesia services
to the hospital including expatriate/ Bermudian tensions.

Anaesthesia is not a mere sub-specialty within the practice of medicine. This is a growing specialty with
its own critical sub-specialties. Anaesthesia is required, not only for general surgery and dental surgery,
but also for post-operative care, intensive care, trauma and resuscitation management, diagnostic testing,
acute and chronic pain management and obstetrics. Clinically, the anaesthetist is responsible for the

patient from the moment the patient is put to sleep, until s/he wakes up.

A 1999 internal memo to the BHB summarized: “since the 1950s two UK Fellowship qualified anaes-
thetists began to offer services to KEMH. As surgical offerings broadened and cases increased, other
anaesthetists joined the practice. This organization, Anaesthetiic Associates ("AA”), ran the business

affairs of all of the island’s anaesthetists.

For many years there was a close link between the Department of Anaesthesia and AA and the dividing
line between the affairs of one and the affairs of the other may have seemed a bit gray as the principals
for each organization were the same. The senior anaesthetists were principals in AA and junior
members would become partners over time...(but) would not at first be entitled to a full share in the

equity accorded to the more senior anaesthetists.”

At first, all of the anaesthetists were UK trained and most began their service in Bermuda on work
permits. The business arrangement of AA began to fracture when two Bermudian status, North American
trained anaesthetists started practicing on the island. They challenged the established business organiza-

tion and remuneration scheme. There were also differences in approaches to the practice of anaesthesia.

The anaesthetists (one born Bermudian; one spouse of) offered their services to KEMH privately, but
outside of the AA contract. Their resignations from AA produced what the memo termed as “a dichotomy
between the group of British trained, non-Bermudian, and generally more senior Anaesthetists, and the
smaller group of relatively junior North American trained anaesthetists with Bermuda connections... This
situation has led to some unhappiness within the Department of Anaesthesia...this has not led to a

spirit of mutual respect, collaboration and collegiality within the Department.”

Recently, apparently for business reasons, the AA company has broken into two.
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“The 2002 Anaesthetist
Report recommended
that the hospital should
hire the anaesthetists.
That was unpopular with
them and was therefore
stdelined.” [BB]

“That Report caused the
medical community

concerns.” [WB]

“Anaesthetists are like
OPEC. They are true
parasites.” [BB]

109

110

111

112

113

114

115

The above characterization of UK anaesthetists as “senior” and North
American anaesthetists as “junior” is somewhat contentious given the
actual equivalencies in their training. These descriptions may be based
on length of time rather than training levels. Therefore, | am not
prepared to find that the above memo was a deliberate attempt to
mislead the BHB at the time.

Pursuant to repeated concerns about the provision of anaesthesia
services and the relative power of AA, three in-depth reports regarding
the structure and operation of the Department of Anaesthesia have

been conducted over the years.

The 1992 Review of Department of Anaesthesia ("1992 Review") was
conducted by a single Canadian evaluator, Dr. Bevan. Thereafter, a
Working Party of five practitioners and administrators within KEMH
analyzed the 1992 Review and produced a “Consensus Statement” of

the recommendations acceptable to them.

The 2002 Anaesthesia Services Review (“2002 Review") was conduct-
ed by an internal KEMH ad hoc committee comprised of ten doctors
and administrators. A wide range of interviewees included surgeons,
anaesthetists, internists, obstetricians, gynecologists, nurses, physicians
and the OR scheduler.

The 2006 Appraisal and Inspection (“2006 Review") was conducted by
a three person external review team. The report entailed both an over-

view and individual confidential feedback to the anaesthetists.

All reviews applauded the anaesthetists generally for their high level of
clinical competence and hard work. None of the reviews audited
specific clinical decision-making regarding the appropriateness of the

procedures in contention (mentioned above).

Each report also noted the inadequacy of policies as well as the persist-
ent failure of collegiality, described by the 2006 Report as “highly

variable loyalties and attitudes”

The following Note summarizes each report’s process, mandate and recommendations.
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1992 Review

Process

Dr. Bevan conducted two full days
of interviews in addition to review
of background material.

Mandate
To review anaesthetic policies,
service volumes, organization and
standards.

Recommendations

Implemented

» Create an autonomous Depart-
ment of Anaesthesia separate

2002 Review

Process
The KEMH Review Committee
held bi-weekly meetings and
conducted 30 interviews over six
months.

Mandate

To examine the Operational Func-
tioning of Anaesthesia Services,
including the Staffing of the
Service and the Functional and
Financial Relationships between
anaesthetists and the Bermuda
Hospitals Board and to make
Recommendations directed at
improving the service to the
Board.

Matters Reviewed

+ Which recommendations of the
1992 Review had been imple-
mented

+ Operating Room capacity and
scheduling

+ On-call procedures and ICU
coverage

+ Quality improvement and pro-
cedures

« Staffing and Chief of Anaes-
thesia role

« Issues of collegiality and com-
munication

+ Financial ramifications

« Hospital hire of anaesthetists

Recommendations

Implemented

« A Chief of Anaesthesia with a
job description in accordance
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2006 Review

Process

A week-long study with inter-
views, 360-degree appraisal and
direct observations of practice.

Mandate
To conduct individual appraisals
and make recommendations as a
whole to the Department of An-
aesthesia.

Matters Reviewed

« Audit and data analysis
+ Morbidity and Mortality
« Clinical Governance

* Educational meetings
« Anaesthetic practice

« Staff retention

* Quality improvement

* Intensive care unit

Recommendations

(made in the fall of 2006 — no
audit of implementation to date)
 Data should be collected on



1992 Review

from the Department of Sur-
gery (done by 1998)

* Improve equipment audits and
practice Guidelines (done by
2000)

+ Redesign the Anaesthetic Re-
cord

* Increase the number of anaes-
thetists

+ Department be reviewed every
five years (2002, 2006 as re-
actions to complaints rather
than as a planned strategy)

Recommendations

Not Implemented

+ Develop acute and chronic
pain services (patient control
analegesia introduced; not a
full-fledged acute and chronic
pain service)

+ A formal organizational struc-
ture (partially done 2005)

+ Arisk management protocol for
critical incidents and anaes-
thesia outcomes

* Anaesthetists be hired by the
hospital

2002 Review

with the Canadian Standards of
Anaesthesia Practice

« An equitable OR scheduling

process (as the then existing
process was reported by some
interviewees as resembling “a
consortium of guest worker
Anaesthetists actively arrayed
against Bermudian Anaesthet-
ists") (ORSIS software intro-
duced in 2001, realistic sched-
uling by 2006)

Recommendations

Not Implemented

+ Appointment of a Director of
ICU to ensure adequate cover-
age and ‘on-call' procedures
(an anaesthetist was appoint-
ed in that position but he was
not specialist qualified)

+ Extension of Operating Room
and staffing capacity

+ Addressing the failure of com-
munication and collegiality
which “had resulted at times in
distrust and undermining and
even in verbal arguments in
the presence of staff and
patients”

+ A succession strategy for the
Chief of Service

* Improvement in quality man-
agement, outcome audits
(statistics capability of ORSIS
not used properly)
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2006 Review

number of patients anaes-
thetized, health rated group,
pre-operative status and out-
comes

Quality assurance department
should audit charts to ensure
compliance with standards for
accuracy and completion
Re-start of Morbidity and Mor-
tality meetings with a regular
schedule

Professional presentation of
case studies with powerpoint,
review of recent research and
options to improve practice
Document action points and
feedback changes

Transparent system for report-
ing, assessment and action on
patient episodes

Annual appraisals

Improve pre-operative assess-
ment and records

Keep pre-operative findings
readily accessible in OR theatre
Use the North American trolley
system or some hybrid thereof
for ready access to equipment
Formal patient-focused hand-
over

Locate blood gas machine in
ICU

Separate Department of Inten-
sive (Critical) Care

Chief of ICU: fellowship or
Board trained

Seamless coverage in ICU
Web-based x-ray display



2002 Review Committee:

“when reviews are conducted
and recommendations made
and agreed upon, then
someone 1S given the
responsibility of initiating,
monitoring and reporting on

thetr implementation.”

“The power has to be taken
away from the anaesthes-
1ology staff. They get the run
of it and use all of the
facilities without paying for
that. The few that do try to
step out of the box are
usually penalized from the

msurance company.” [BB]
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Ten years after the 1992 Review, the 2002 Review Committee lament-
ed that some of Dr. Bevan's important recommendations had not yet

been implemented. At 2006, there were still serious gaps.

In 2001, the BHB considered hiring its own anaesthetists rather than
continuing with the existing contracts for individual and group
anaesthetic services. The anaesthetists wrote a strong letter of protest
and were supported by a group of surgeons who presented their
opposition to the Board. Given the fact that the private arrangement
had worked very well for many years, the surgeons were concerned
about a slippery slope should the hospital get the notion of putting

surgeons on salary as well (and charging them for the cost of supplies).

The 2002 Review Committee also analyzed this “major issue” with an

extensive comparison of the two options:

Option # Pro reasons # Con reasons
Hire anaesthetists 16 5
Existing contracts 4 13

Despite an overwhelming number of reasons favouring the hiring of
anaesthetists, the 2002 Review recommended that the hospital not

hire its own.

There were fears about the calibre, recruitment challenges and avail-
ability of anaesthetists if the positions became salaried. There were
suggestions that the BHB would incur far more costs as salaried anaes-
thetists are unlikely to agree to work the number of hours that the

private anaesthetists do.

The comment about availability caused concern. “In the mind of some
of the (2002 Review) Committee (this was) a thinly veiled threat” that
the current anaesthetists would leave if the hospital decided to hire its

own. This “thinly veiled threat” seems to have been extremely effective.

Had it been a heavily veiled threat or even a vague suspicion, it would
have warranted at least a watchful attitude. However, a thinly veiled

threat should have elicited a far more robust administrative and
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In the UK, all National Health
Services Trust (“NHS”)
hospitals employ their own
salaried anaesthetists,
surgeons and other sub-spe-
cialities who, since 1948,
have been paid on the same
salary scale. Consultant
anaesthetists are allowed to
be hired by the private sector
for a certain number of
days, however their primary
employment relationship

is with the NHS.

(publication of the

Association of Anaesthetists

of Great Britain and Ireland)

123

124

125

126

127

128

129

strategic response.

It is a sad commentary on the level of commitment to Bermuda that any
threat at all could have been made (denied by anaesthetists) or even
perceived to have been made by a group of practitioners who have

earned a decent living from their service to Bermuda for many years.

It is an even sadder indictment against the quality of its strategic vision
and pragmatic capacity that the BHB did not respond immediately and
firmly. Bermuda's single medical facility should not be held hostage to

the possibility of such a threat being exercised.

A Sub-Committee of the 2002 Review which submitted a brief analysis
of anaesthetists’ billing practices asserted that “like other jurisdictions an-

aesthesiologists are private consultants in the same vein as surgeons'”.

On the contrary, our research has found no public hospitals that rely
exclusively on private anaesthetists. In the public systems that we
canvassed in the UK, Canada and the US, the provision of anaesthesia
services is considered a central function. Like radiologists and

pathologists, anaesthetists are usually hired by hospitals as employees.

Some jurisdictions do have a mix of arrangements. That is, public
hospitals will hire their own anaesthetists but may also augment their
staff with private contracts for anaesthesia services for emergencies or

times of staff shortages.

Private hospitals tend to either employ their own anaesthetists or
contract for private anaesthesia services (often by anaesthetists from
the public sector). In this regard, KEMH is organized more like a private
hospital than a public facility. Bermuda relies on a legacy business
model for the provision of anaesthesia services. This model did not

develop from any deliberate strategic plan by the hospital.

The hospital should not have accepted without question unsubstan-
tiated opinions about service models from doctors with arguable

conflicts of interest. The fact that there are challenges with an idea does
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“They get a lot more money
being stuck here than they
would anywhere else. So they
essentially will do — it would
appear to me in my exper-
tence — will do anything to
consolidate their position
here. They’ll lie, they’ll make
up stories and the one thing
that they will always do s
back each other up.” [WB]
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not mean that it must be summarily dispensed with. Given the “thinly-
veiled threat”, at the very least, BHB should have researched best
practices elsewhere and made some attempt to think about how to
structure a system that would balance doctors’ earnings with the

emergency needs of Bermuda’s population.

There are several models in other jurisdictions that are reasonable,
transparent and provide opportunities for employed doctors to have a
substantial guaranteed income in addition to incentives that allow them

to earn more upon meeting agreed objectives.

Given their work permit status, non-Bermudian anaesthetists are attach-
ed to private practice. For some time, this inherited business arrange-
ment had been internally collegial. When the two Bermudians decided
to work on their own, a new and inflammable level of competition be-

gan. This seems to have cemented the chasm and failure of collegiality.

The hospital's attempt to remedy this by recruiting a Chief of Anaes-
thesia backfired. The idea of the role of Chief of Anaesthesia remains
valid and essential, but the credibility of this particular individual dimin-
ished in the 2 Vs years that he was in Bermuda. Although he appears
to have strengthened certain procedures, he was perceived (by most

blacks and a few whites) as having serious conflicts of interest.

This may be due in part to his contract that provided for a mixed ad-
ministrative and clinical workload. He aggressively sought to expand the
scope of his employment. The hospital’s evidence is that he requested
permission to work outside of the hospital only after a colleague report-

ed him for doing so. He believed he then received tacit approval.

Administration, however, concedes that it merely agreed to make an
application to the Department of Immigration. Moreover, as a physician
leader, he should have known of Bermuda's strict immigration rules

and should not have worked without clear approval.

In the absence of respected leadership, the Department's climate

continued to foster stereotypes and tensions. The 2006 Review

31



‘revealed serious flaws in the interpersonal relationships within the
Department. This is producing an inhibitory effect on the learning of
the Department and...defensive anaesthesia is being practiced in

order to avoid criticism by colleagues.”

136 The recently announced training of anaesthetist nurses is an excellent
step. Care must be taken, however, to ensure that this does not encour-
age continued or even more aggressive anaesthetic practice. The vol-
ume and protocols should be carefully reviewed and monitored to

ensure best practices and that the nurses are not blamed unfairly for

any breaches.

Recommendation V: The hospital should reconsider implementing outstanding recommendations
from previous reports regarding the Department of Anaesthesia and revisit the idea of hiring its
own anaesthetists - at least to cover Bermuda’s emergency needs.

The following Note contrasts how anaesthesia service is provided in the UK.

The 2003 National Health Service (“NHS") Contract and Job Planning for Consultant Anaesthetists
stipulates that negotiations to vary the basic Contract in order to accommodate private practice and fee-

paying services (e.g. coroner's witness work) must adhere to certain proscribed conditions:

"A principle of the Contract is that there should be no detriment to the NHS from any private practice.
The job plan should include references to any regular private work you do. Regular private commit-
ments should be recorded with details of location, timing and the general type of work you will be

doing. Provision of services for private patients should not prejudice the interest of NHS patients.

Private commitments should not be scheduled during times when you are scheduled to be working in
the NHS. Private commitments should not prevent you from being able to attend an NHS emergency
while you are on-call for the NHS. The flexibility within the contract allows for private work to be done
in your own time — on leave (not study leave) or when not otherwise scheduled to the NHS, by time
shifting and where it causes minimal disruption to your NHS duties. There is no specific limit on the
amount of private practice that can be undertaken as long as the above principles and the agreed job

plan are adhered to.”
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Private hospitals, which do about 15% of the elective surgery in the UK normally employ middle-grade

trainee doctors as Resident Medical Officers but do not often employ consultant anaesthetists.

In smaller localities, private hospitals often have a similar arrangement to Bermuda by hiring the services

of a group of anaesthetists to work together to cover the work and divide the fees on a basis agreed

by themselves.

Up to about one year ago, there was a shortage of consultants in the UK but the situation is changing

dramatically. In order to comply with trainee working hour decreases mandated by the European Working

Time Directive, training programmes were expanded and a large number of new consultant posts were

created. These have now been filled. With the large number of trainees about to complete their training,

it is expected that unemployment amongst trained anaesthetists will shortly be an issue.

3.b) Work Permits

“People on work permits
feel that their jobs would
be tn jeopardy if they
speak up.” [WE]

“You get people who hold
other’s work permits but
they can also control how
much work they get in
the hospital.”[BB]

“They usually treat the
people they bring in for the
work permat — I’ll just say it
— ltke slaves. They want you
to start a mew practice, pay
the expenses, then give them

40% of the income.” [BE]
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Non-Bermudian physicians (black and white) tend to view the work
permit system as oppressive. While Bermuda affords them a desirable
lifestyle, there is a range of financial arrangements. At one end of the
spectrum, expatriate specialists earn relatively modest salaries with bill-
ings in excess of their salaries going into the coffers of employer /host

work permit holders.

At the other end of the spectrum, expatriate doctors pay nominal
amounts to the office of work permit holders (10%-200% of billings) as
fair compensation for sharing in administrative or overhead expenses.
Less reasonable are reports of up to 70% of their billings paid to work

permit holders.

Although these are private arrangements, they do affect issues of
collegiality within KEMH to the extent that there are suspicions and
accusations of alliances and economic interests in certain decision-
making within KEMH. Real or perceived conflicts of interest inevitably
arise. Moreover, the hospital should be very concerned that several

expatriate medical professionals (doctors and nurses) say that they are
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“It’s been intimated to
Members of the Medical Staff
Commettee who are on work
permits that they won’t get
thetr permits renewed if they
make decisions that are
against the political flavour
of the day.” [WE]

“You have two classes of
doctors and nurses — those
on work permaits and those

not — and there 1s a clear
difference between the two
groups, how they’re treated
and how they work and
what they feel they can say
and what they feel they
can’t say.” [WE]

“That’s a real money thing.
He wanted to bring a
specialist in on a work
permit so that he would get a
cut out of 1t. Who 1s he to
delve tnto our field? I think
this is a very contentious
issue, cuts across colour and
everything. It happened a
couple of times, it just opens
up the whole Pandora’s box,
greed, anger, people don’t
talk to each other.” [BB]
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less inclined to raise their voices when they see something untoward.

Whether under private or hospital work permits, the workplace for
these medical practitioners is Bermuda’s only — public — hospital. If the
work permit system conduces silence by intimidating doctors from
advocating for patients, then transparency and ultimately patient care

may be compromised.

Non-Bermudians, especially those from large countries where protect-
ionism appears less severe find Bermuda's work permit system stifling.
Bermuda is typical of other small jurisdictions that are limited in
strength and range of local expertise. Opportunity must be reserved for

qualified locals to make a living in their own country.

Bermuda will always be dependent on foreign talent, yet section 6(9)
of Bermuda’s Human Rights Act 1981 provides that it is not discrim-

inatory to give a preference to the employment of a Bermudian.

The controversy within the medical community is less with respect to
protectionism and more with respect to who should have the right to

hold the competing work permits of specialists.

Several interviewees as well as our expert advisors felt strongly that
either the hospital or an independent entity such as the Bermuda
Medical Council (“BMC") should hold all work permits. They felt that, in
the absence of a competitive market in the form of another hospital,
the resources available to our single medical facility should not be sub-

ject to the whims of private practitioner work permit holders.

The ongoing divide on this issue is in the domain of private medical
practice and is beyond the focus of this Report. Certainly, there is a
spill-over effect to the hospital with the apparent breakdown in the
legacy system of decision rights. Differences within the medical com-

munity seem to have become a proxy for a broader political debate.

Most white doctors were quite vocal against general practitioners hold-

ing the work permits of specialists (such as surgeons). They argued that
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“The question 1s — who
should hold work permits.
Should a generalist be
allowed to hold the
permit of a specialist? Or
should specialists hold
only the permaits of like
specialists.” [WB]

“Non-Bermudians should
be here only because we
have a need and cannot

fill the gap”. [WB]

“Only a specialist should
employ a specialist.

If you are responsible for
their practice, you
should know enough to

supervise them.” [WB]

“Doctors are bringing in
other specialties that have
nothing to do with them.
It has smowballed into lots
of competition.” [WB]

“If you take out the incentive
for doctors to hire other
doctors, then a certain
process would go away. By
having the doctors that work
Sor you work in the hospital
instead of having their very
existence in Bermuda depen-
dent upon another individual
who’s making money on
them would probably foster

more participation.” [BE]
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each work permit holder should ultimately be responsible for and

therefore be able to supervise the guest worker.

Moreover, there is widespread suspicion amongst white interviewees
that certain black doctors aim to create private medical facilities to
compete with the hospital. They view the trend of generalists holding

specialist work permits as a first step toward that goal.

One question that arose is whether Bermuda has a market large
enough to sustain competition with KEMH from a private hospital in the
same way that private schools and private health insurers compete with
respective public schemes. The statistics in paragraph 12 show that
there is already a healthy (some have said, unhealthy) competition in

certain surgical specialties.

Several black interviewees felt that Bermuda was overdue for com-
petition with respect to who may bring in medical specialties. One
person pointedly said: “to control the flow of money, you have to con-
trol the flow of providers”. The control of the provision of specialist phy-

sicians has been dominated by legacy doctors in the past.

Three interviewees (two clinical and one patient) expressed the view
that black specialists should be welcomed to offer a choice for
Bermuda's 60% black population. Some patients and their families
may feel that racial affinity makes black doctors more caring and

respectful in consulting with them on clinical matters.

It is not just a matter of skin colour but rather a matter of what race has
meant in Bermuda. Many senior patients still remember and smart
from the indignity of having to sit in separate waiting areas in the offices

of white doctors. Today, they relish having a choice of black doctors.

The implications of this debate extend beyond the hospital to other
sectors and professions. The professional association for dentists, for
example, encourages generalists to bring specialists in to enhance the

range of services offered to the public. Likewise, the legal, engineering,
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“You call and you have a kid
with a tremendous ear
abscess and you can’t be
seen for 6 weeks — you tell
me any mother’s going to
accept that. You take him to
the Emergency Room — it’s
now being used as a primary
care physician practice.
People are going in there
because they can’t get
appointments with GPs
because everybody s

booked up to here.” [BB]
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reinsurance and accounting professions would be constrained if they
could not import specialty skills. In these cases, the competition of the

market seems to correct inefficiencies and oppressive arrangements.

To the extent that this debate casts light on the BHB's administrative
failure to develop a strategy to meet its emergency needs, then it must
be noted. Clearly there is a need for systemic analysis and deliberate

planning with regard to health trends, and training priorities.

Unlike small communities in Europe, North America and the Caribbean
that have some ready access to resources in neighbouring areas, our
isolation in the middle of the Atlantic demands that we think specifically
and perhaps differently about how to manage our medical needs. A

strategy could avoid both over and under provision in some specialties.

It should be noted that there is a relative over-supply of doctors in gen-
eral practice and in the specialty of obstetrics/gynecology. Yet, there
does not appear to be the same kinds of competitive tensions as in
surgery. This was explained as an acceptance by these doctors that they
are all Bermudians with a right to practice and that the pool of patients

gives each an adequate level of practice.

Recommendation VI: The BHB, in conjunction with relevant internal committees, the Ministry of
Health, the Bermuda Medical Council (“BMC”) and the Bermuda Health Council, should engage
in a strategic review of Bermuda’'s clinical manpower needs, including whether the BHB, the

BMC or other entity should hold the work permits of the specialists who practice only at KEMH.
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3.c) The Political Shadow

“Im Bermuda — white
Bermudians are top dog.
The white man from any

other place in the world s
next, then comes the black
Bermudian, then comes the
black man from any other
place in the world.” [BE]

“We have a hospital which,
whether you like it or not s
a government institution. It

1S a very specific business
but ts run by lay people who
have no idea of health care.

It should be a private
institution with government

having some say.” [WB]

“The Board is run autocrat-
wcally — there is a dramatic
change in the way the Board

was run.” [BB]

“The old boys school is not
as strong today.” [BB]

“He 1s so angry at the way he
was treated that he thinks

the hospital is an enemy.” [WB]

“The political influence
is greater now than
ever before.” [BB]

156

157

158

159

160

161

As illustrated by the BMS/BMA divide and the statistical summary on
page 12, the two racial camps also reflect a new dynamic in Bermuda
as a whole. Nine years ago, there was a seismic shift in who holds the
reins of political power. Although whites still dominate the larger
economy, Bermudian whites in particular seem to be experiencing
some dislocation — described as an “identity crisis” — with respect to

influence and decision rights.

This has reverberated throughout the island and the hospital is not
immune. Many white interviewees complain that the problems are
really not about race, but rather about an insidious, growing, political
interference with the BHB that seeps throughout the hospital. They
believe that, although the Board is supposed to be a relatively inde-
pendent quango, it has become merely a rubber-stamp for decisions

imposed on it.

Too often with controversial matters, people try to avoid mentioning the
obvious. This is known in communication consulting circles as “tiptoe-
ing around the elephant on the table”. Several interviewees specifically

pointed to a powerful black doctor as the instigator of complaints.

Many white interviewees believe that he is targeting the white power
elite who it is widely believed (by blacks and whites) to have unfairly
denied him entry into the profession in Bermuda years ago. There is no
evidence that his keen interest in matters involving the hospital stem

from such motives.

On the other hand, some of the black interviewees suspect that work
permit black doctors who are his friends may be targeted by the same
white medical elite — not because they are black, but because of their
association. That is, these doctors are little more than pawns or more

accurately, proxies in a battle between the old and new Bermudas.

Several black interviewees believe that there were many instances in

the past when the previous political regimes exerted influence on the
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“Ministers in Bermuda have

no fear of their actions.” [WE]

“Medicine by its very nature
18 a defensive environment
because you are basically
called to be perfect and you
pretty much get by doing a
very good job as long as there
18 mot undue scrutiny. If you
become excessively scruti-
nized then you’re working

more defensively.” [BB]

“The hospital is run by
the doctors and they make
the rules up. There is too
much ad hoc.” [WB]

“The hospital was told to
implement the Report. The
Kurron folks recommended
that everyone at the top be

fired and they be hired.” [BB]
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operations and services of KEMH. Indeed, there were at one point three
physicians in Cabinet in addition to other powerful doctors in the upper
echelons of the then governing party. Examples given of political inter-

ference were not clear-cut.

There is documentary or admitted evidence of political pressure on
hospital administration to:

reinstate privileges for a black doctor until the disciplinary process of
the hospital’s by-laws were complied with

grant privileges to a new Bermudian doctor

investigate cases that may constitute medical errors or complications by

white doctors with the same fervor that black doctors are investigated.

This issue presents an excellent illustration of how different lenses
colour and shape reality. Whites tend to feel such direct political input
as extreme harrassment. Blacks expressed relief that — finally — persons

with clout have acted on their perceptions of differential treatment.

They add that if the hospital had followed a rigorous, transparent, fair
and credible system for addressing clinical concerns, then it is unlikely

that such pressure would have been felt necessary.

Lamentably, the intimidation effect (of persistent emails sent to a
relatively new Chief of Staff by a powerful black doctor) overshadowed

their important message that all incidents should be treated equally.

The goal should not be to replicate the existing culture (by targeting all
doctors equally). Rather, the goal should be to transform KEMH into a

learning institution.

A few members of the BHB have also expressed discomfort with the
amount of current political influence. They question what the role of

the Board should be if it can be readily overruled by the Ministry.

Recommendation VII: The hospital’s Board should review and rationalize its own structures

and operations in accordance with best practices in order to strengthen its independence

and leadership.
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4. CLINICAL GOVERNANCE

4.a) Credentialing
* UK vs. US

Is it about Race or Competition or really about...Competence?

In How Doctors Think, Dr. Groopman notes a common criticism that doctors have of each other: “You

hear this kind of criticism — that each new generation of young doctors is not as insightful or competent

as its forebears — regularly among older physicians, often couched like this: ‘When | was in training thirty

years ago, there was real rigor and we had to know our stuff. Nowadays, well...” These wistful, aging

doctors speak as if some magic that had transformed them into consummate clinicians had

disappeared. | suspect each older generation carries with it the notion that its time and place, seen through

the distorting lens of nostalgia, were superior to those of today. Until recently, | confess, | shared that

nostalgic sensibility. But on reflection | saw that there also were major flaws in my own medical training.

What distinguished my learning from the learning of my young trainees was the nature of the deficiency.”

“The old boys are still in
control — it’s quiet, but you
know it’s there.” [BB]

“There are little alliances —
it’s kind of like Survivor.” [BB]

“Racism is like a dirty word.
We don’t address it well in
the hospital. Sometimes
racism 1S used as an excuse
when things don’t go right
but when you drill down, you
find it’s something else.” [BB]
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While generational nostalgia undoubtedly persists in Bermuda, black
doctors here are focused primarily on the “cabal” that they perceive
targets all competition — especially black. They believe that this target-
ing is cloaked in clinical critique and stalks them throughout their
careers, from the credentialing process onwards. They have to practice
medicine defensively, always looking over their shoulders, for fear of

eagle eyes waiting to pounce in order to discredit them.

Within KEMH, there are some legitimate concerns that the considerable
variations in practice that result from recruitment of clinicians (including
nurses, house officers and paramedical staff) from many different parts

of the world could affect patient care.

However, black doctors do not feel that they are ever given the benefit
of the doubt. They believe that young black doctors are particularly and

intentionally discouraged.
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Example 7

A young Bermudian doctor completed her year of internship and embarked on specialty training. In the
US, Board certification in at least two specialties — OB/GYN and plastic surgery — entails a two part
examination interspersed with two periods of practice:

. The first period of practice is two or more years as a resident in the specialty area.

. Then the doctor sits the written portion of the Board examination.

. A second period of practice, after passing the written exam, entails two to five years of additional practice
in the specialty in order to compile a list of patient cases.

. That list is submitted to the Board prior to taking the second part of the Board examination — the oral
exam. Part of this exam includes questions on the management of the list of cases submitted.

. Board certification is granted only after completion of the oral portion of the Board examination.

While the final oral exam is not absolutely mandatory for a doctor who has passed the written exam (Board

eligible) to practice, it is very difficult to obtain or maintain hospital credentialing without Board certification.

Non-US citizens are rarely able to obtain placements in hospitals for the second period of practice.
Bermudians seek therefore to come home to open their practice and develop the cases necessary for
submission to the Board — without which, they cannot take the oral portion of their Board examinations.
The Bermuda Medical Council and Privileges Review Committee at the hospital insist that doctors be

Board certified before being allowed to practice in their specialty.

In this case, this young doctor was granted privileges only after enormous, persistent advocacy by an

influential black doctor.

“Whites always looked for 171 The reason that black interviewees repeatedly pointed to this situation

one thing — anything - to as another example of racism is that the local medical community is

disparage a black doctor - I . .
parag already well aware of the logistics of Board certification and immigra-
and then used that one

thing to cast them in the tion in the US. At least on two earlier occasions, they had to grapple
worst light.” [BB] with the concept of credentialing doctors in a specialty before their final

oral exam.

172 The hospital's continued failure to clarify and align US training with the

UK system and to recognize the need to allow Board eligible Bermud-
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“There is always potential
Sfor problems if commun-
wcation s bad.” [WE]

“She’s fully qualified and
this situation (of her not
being respected) is not
something the country
should be proud of.” [WB]

“She’s a black woman amongst
all the white anaesthetists.
She is very educated and
better experienced than most
— but she’s given a rough
time here. That sums it up
right there.” [BB]

“This is about qualification,
not race...the Chief of
Pathology must be able to
supervise the medical

specialties.” [WE]
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ian specialists to practice their specialty in Bermuda is viewed by blacks
as a matter of intellectual laziness at best or, at worst, a deliberate

attempt to frustrate younger black Bermudians who train in the US.

The UK, too, has grappled with an influx of medical practitioners from
various jurisdictions. According to Article 14 of the 2003 General Medi-
cal Practice and Specialist Medical Education Training and Qualifications
Order (S| 2003 No. 1250), a doctor is eligible to register in the UK if

s/he has specialist training or qualifications.

The BHB likewise must clarify equivalencies between the various juris-
dictions so that physicians do not default to misinformation and unfair
judgment of each other’s training. There is no need to reinvent the wheel.
It would be a valuable exercise to determine if US Board eligibility (prior
to final qualification after the oral exam) meets the definition of

“specialist training” under the UK Specialist Register statute.

Part of the problem at KEMH is that medical practitioners do not com-
municate well with each other. The hospital does not have an induction
programme to inform practitioners of each other's skills and interests.
KEMH seems to nurture a culture where rumours and stereotypes
rather than hard data determine how doctors judge each other, and

worse — how the hospital responds.

For example, many black interviewees believe that the accomplish-
ments of a Bermudian scientist in the Department of Pathology are
being marginalized on the basis of biased or outdated information.
There is ongoing debate — that does appear to fracture along racial
lines — about whether a Bermudian Ph.D. in Microbiology may be the
Chief of the Department and act up in that role in accordance with s.

20(d) of the BHB Regulations.

Our research and expert advisors show that the Chiefs of Pathology in
most large hospitals in the US and Canada are medical doctors (in ad-
dition to their technical specialty). In small hospitals, it is not unknown
for a Chief to be a Ph.D. The real issue appears to be whether MD

pathologists would balk at taking direction from a non-medical doctor.
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“What it really comes down
to 1s competencies of admin-
istration and management of
a laboratory. There’s no way

that an histologist can be

in charge of, say, a hematol-
0g1st or a microbiologist in
terms of their professional
and clinical skills because
they can’t second guess. They
haven’t got the knowledge or
the training. Histopathologists
hardly do any direct activity
with patients like clinical
rounds whereas a hematol-
ogist would. All the Chief can
do is act as an administra-

tive manager.” [EA]

“If he could be the Deputy
Director of one of the most
prestigious labs in the UK,

why can’t he manage a
small pathology Department
like ours — he s widely
respected here by the
physicians and staff.” [BB]
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Hospital administration and leadership were not aware that the
UK national accreditation body, United Kingdom Accreditation Service
had formed a partnership with Clinical Pathology Accreditation Ltd. to
develop accreditation policy and standards. In 2004, the two bodies
agreed that medical laboratories “shall be professionally directed by a
consultant pathologist or clinical scientist of equivalent status” (who is

a member of the Royal College of Pathology).

According to our expert advisors, a Ph.D. microbiologist would be
considered equivalent in the UK and would therefore qualify as a Chief
of the Department of Pathology if s/he is also a member of the Royal
College. Black interviewees believe that, if the Bermudian microbiologist
were white, then hospital administration would have done the neces-
sary due diligence and found the precedents to justify his appointment

as Chief of the Department.

Hospital administration has confirmed that the role of Chief of Path-
ology is “purely administrative and management and that locums do
the service work”. Inexplicably, one physician leader has asserted that
the Bermudian scientist *has only minimal management skills”, despite
his tenure as the Deputy Director at one of the UK's leading labora-
tories — the BSE (mad cow) laboratory at King's College. He is also a

member of the Royal College of Pathology.

Black interviewees see this example amongst others as a perennial
fixture of racism, not only in the hospital, but also throughout Bermuda.
Students are told to study hard, go abroad and get their ‘piece of paper’,
get top-notch experience if possible, then come back home to contr-
ibute. Yet, when they do come back with such training and expertise, it
often seems that it is downplayed or ignored, particularly by white

Bermudians and expatriate workers.

There is no doubt that nostalgia, competition and lack of clarity about
training and competence fuel tensions around notions of professional
superiority. In Bermuda this is exacerbated by an even more stark
distinction — the misinformation and stereotypes pitting US against UK

training and practice.

42



The following Note sets out some stereotypes held by practitioners

in Bermuda of US versus UK medical training and practice.

Stereotypes of US Training versus UK (and South African) Training

“The Privileges Review Committee did not

really understand US education.” [BB]

“Where do the doctors in Bermuda actually
send their own patients and families for

health care?” [BE]

“US trained doctors practice defensive
medicine. There is little tolerance for
error. For example, if a patient complains
of abdominal paitn, doctors think of what
sort of test they meed to do, not what sort

of complaint it vs.” [BE]

“The US uses evidence-based medicine and
differential analysis. The UK uses

presumptive diagnosis techniques.” [WB]

“Tests may look unnecessary to the UK but

are very important to provide baseline

mformation.” [BE]

“US doctors are more prudent.” [BE]

“In the US, they do unnecessary tests just to

show they did it because of litigation.” [WB]

“UK doctors think they are managing
patients but they are primarily focused on

managing health budgets.” [BB]

“The US s focused on profit, the UK is
socialized.” [BB]

“Doctors 1n the old Bermuda who trained
wn the UK trained there years ago. They
are paternalistic and not current with the

new standards.” [WB]

“Diagnosis is based on objective

clinical conclusions.” [WE]

“Any doctor who can practice without an

MRI 1s ok im my book.” [WB]

“In the UK we do less training as a
General Practitioner than a Family

Practitioner would do in the US.” [WE]

“British training is the best in
terms of getting a well-rounded
qualification. You become adept at
taking history and physical exam-
tnation. You do not reach for the

lab as the first diagnosts.” [WE]



UK (and South African) Training

“I think of it as the UK practicing
medicine as frugally as possible
whereas in the US system it’s

preventive medicine.” [BE]

“The magjority of people here do not think
about costs.” [BE]

“UK training is better thawn the US.” [WE]

If you are comparing someone with British
membership (in a Royal Academy), they are
not mecessarily trained to the level of the

US Boards.” [BE]

“The bias in the UK is that you don’t waste

resources on terminal patients.” [WB]

“There’s a little bit of bumping of heads
between the older doctors who trained in
the UK and had control of medicine in

Bermuda.” [WB]

“In the UK there is a ‘watch and wait’

approach — presumptive diagnosis.” [BB]

“In the UK, there is a risk stratification to

see who should get an angtogram.” [BE]
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“— In the UK, health care s
the same for everyone.

— In the US, you may have
to go to another hospital
if you are mot tnsured.

— In Canada, doctors re-
quire permission to

order certain tests.

— In Bermuda, no one s
turned away because of

no insurance.” [BB]

“Bermuda typically follows
US standards — supplies
and equipment are as up to
date as a good US hospital,
excepl for some low volume
specialties that cannot be

supported 1nm Bermuda.” [BE]

“The only difference is in
diragnostic approach. The
US uses high-powered
techniques, the UK uses
hand to head; listens to the
patient, then orders

appropriate tests.” [WE]

“There are daily con-
Srontations of the old

versus the new.” [WB]

183

184

185

186

187

188

Conventional wisdom is that medical practice in the UK is more
conservative and sensitive to costs as a socialized health system.
Despite considerable improvement, the NHS continues to be plagued
with months-long waiting lists, delays and claims of patchy care — that

is prompting growing numbers of patients to seek private care.

There is a controversy in the UK where a few NHS Trusts (those facing
financial crunches) have decided not to approve certain surgeries for
people who smoke, are obese or have other co-morbid, lifestyle gener-
ated conditions. In April 2007 the then Minister of Health was under
fire by a skeptical media and even medical experts for her attempt to

cast this as a clinical rather than financial decision.

The practice of medicine in the US is said to be strait-jacketed by
excessive litigation that increases malpractice insurance costs. Huge
payouts for Court judgments and settlements force doctors to practice
defensive medicine. They often order costly tests just to prove that they

did so — to confirm rather than enable diagnosis.

The fact is that the practices of medicine in the UK and the US are
much closer than stereotypes would admit. The UK is becoming more
litigious and dependent on evidence-based medicine. Likewise, the
managed care system in the US is increasingly imposing fiscal discipline
— to the consternation of practitioners who feel that the pendulum has

swung in the opposite direction by limiting critical testing.

Groopman (cited earlier) finds deficiencies in both the UK presumptive
diagnostic approach and in the US reliance on tests, and evidence-
based and differential analysis. He argues that both forms of analysis
are stuck within a proverbial lock-box of statistics and probabilities with
limited value when physicians are faced with symptoms that have not

previously or easily been categorized.

The insistence of UK trained doctors in Bermuda to assert a superiority
over US training is illustrated by the reaction (albeit 15 years ago) of
the KEMH Working Party that responded to the 1992 Review of the

Department of Anaesthesia.
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The 2006 Good Practice Guide
produced by the Royal College of
Anaesthetists (and the Association
of Anaesthetists of Great Britain and
Ireland) states that physicians
“have a duty to see that
public funds are used
responsibly. If this is to be
reconciled with the duty to
bring benefit to individual
patients, they must base
their clinical practice on the
best available evidence and
run their departments

»

efficiently.

“I would never refer my pat-
ients to a US traitned doctor
— I just wouldn’t.” [WB]

“I was told when I first came
here that whites would mot
refer patients to me.
Eventually, they did.” [BE]

“White doctors will refer to

white specialists.” [BB]
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Dr. Bevan had suggested an equivalency between the completion of
residency training in the US and HRT training in the UK. This was
soundly rejected by the Working Party which asserted in its Consensus
Statement to the Board that: “Dr. Bevan favoured the British trainee
anaesthetists obtaining a standard very much higher than those

trained in the US and Canada.”

Remarkably, | could not find any such statement or other language in
the 1992 Report or correspondence that would substantiate this
portrayal by the Working Party of Dr. Bevan's views. This statement
appears to have been an attempt to ‘run interference’ on this matter in

order to protect practitioners of the time.

This issue of the equivalence of US and UK anaesthetic training
remains a vexing one today. One anaesthetist who is accused of not
being collegial insists that some of his UK trained colleagues are not

qualified at the level of US Board certification.

The then Chief of Anaesthesia confirmed in 2005 to the Privileges Re-
view Committee that KEMH “presently has (expatriate) anaesthetists
who are not certified as (UK) consultant anaesthetists who do a fine

job and are highly competent”.

This must be sorted out once and for all: what exactly is the equiva-
lence of anaesthetic training; are anaesthetists in Bermuda allowed to
practice with a lower level of training than other specialities; and, what

should be the level of training required?

There is also the lingering question — is this also about race? If the non-
consultant anaesthetists were black and/or Bermudian, would their

level of training still be deemed acceptable?

The ‘cultural” divide that persists in Bermuda affects the credentialing
process and referral patterns (from general physicians to specialists).
Interviewees admitted that doctors in Bermuda are less inclined to
engage in the day-to-day collegial consulting which is common and
considered essential elsewhere in the world. Bermuda's medical culture

cannot be optimal for patient care.
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Recommendation VIII: KEMH should clarify qualification equivalencies between different juris-
dictions and establish an adequate induction programme.

“UK doctors have more of an 196 The difference in UK and US practice not only influences stereotypes

ego about sending patients about each other's competence in the abstract but also may affect

overseas. They think they - .. . . .
specific decisions about patient management. Several interviewees
can handle the case

without doing so.” [BB] (black and white) alluded to the practice of US trained doctors being

more aggressive about trying to save patients even when the prognosis
is very poor. They believe that UK doctors are trained to consider

whether it would be a futile use of resources to conduct more tests or

procedures when the patient’s condition appears terminal.

Example 8

A doctor discusses a 19-year-old patient with neurosurgeons at two US hospitals. Although the prognosis
is quite poor, both recommended that the best possible care would be to air ambulance the patient —
subject to certain test results. The patient’s family understands the poor outlook, but wants the teenager

to have “every possible chance.” Given the patient's age, the doctor ordered the recommended CT scans.

The patient was in ICU. The anaesthetist, “based on 20 years of background and training felt that the
outcome was certain and the patient was not likely to survive.” He intervened and cancelled the CT scan.
He also offered his opinion to the patient’s doctor who nevertheless continued with her plan to airlift the
patient. The anaesthetist informed the patient's family, without the prior consent of the patient's
physician, that the case was terminal. A later review revealed that he also told a nurse, thus undermining

the patient’s doctor with both family and staff.

As the anaesthetist had no authority to overrule the patient's doctor, the original airlift was executed.
However, he wrote a letter to the Chief of Staff disparaging the original plan of care and stating that the
patient died abroad without family present. After mediation by the Chief of Medicine, he made a tepid

apology in which he admitted to making unfounded and unnecessary allegations.
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Just three months later, this time with authority in the role of Acting Chief of Staff, this same anaesthetist

intervened and prevented a patient from being sent overseas for treatment (again after the patient's

doctor had consulted two specialists abroad). Although aware of the earlier incident, the Chief of Staff did

not question whether a training bias played a role in this action.

Were the substantive doctors black or white; US or UK trained?
Was the anaesthetist black or white; US or UK trained?

“The melting pot should
enrich our medical system —
people will begin to think
about harnessing our
differences to enrich the

system of care.” [WB]
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The anaesthetist is white and UK trained. The doctors who wanted the
airlifts are black and US trained. It is these kinds of examples that make
black doctors think that white Chiefs of Staff and Departments are
complicit in the stereotypes and high-handedness that some doctors

are perceived to exhibit toward others.

Actually, this might not have been a case of high-handedness but
rather a consequence of the failure of hospital administration to pro-
vide an adequate orientation programme. Both doctors had started to
practice here relatively recently. It was the hospital's responsibility to
recognize that, given the fact that people from different jurisdictions

converge on Bermuda, a clear orientation programme is warranted.

In this case, the anaesthetist believed that, as the ICU doctor, the
patient was primarily under his care and he was entitled to confer with
the patient’s family without the prior consent of the patient's specialist.
This appears to be in accordance with s.6(b) of the BHB Regulations:
“patients who are seriously or critically il or whose management is
complex, should be transferred to the appropriate specialist so that the
latter becomes the attending physician.” However at KEMH, the
practice was that the internist is deemed to be the specialist, even
when a patient is in ICU. Under s. 18(a) of the BHB Regulations an
anaesthetist is primarily responsible for respiratory care. This practice
was clarified, after much internal discussion, in January 2006. In any
event, common courtesy suggests that the patient's own doctor be
present or at least consulted about the most appropriate way of

delivering such dire news to the family.

48



“There are 100 doctors
wn the hospital. They had
a leadership seminar but
only 26 doctors attended

— BHB outnumbered
the doctors.” [BB]

“We tried to have a barbeque
once. That was the last time

anything was done.” [BE]
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The critical issue issue here is is that both sides rush to denigrate each
other's motives and professionalism. The reciprocal disregard even ex-
tends to utterly unfounded innuendo — on all sides — about why certain
doctors come to Bermuda. A very few whites wondered what might be
lurking in their past that black American doctors would leave lucrative

practices to come to Bermuda.

Equally, a few blacks questioned the influx of South African trained
doctors. Two even broached the theory that these doctors wanted to

escape the task of servicing black masses in the new South Africa.

Such suspicions are fully in the realm of perceptions rather than facts.
The concern is that these suspicions exist at all. Our medical fraternity
is clearly not fraternal. Doctors work in a world of 9 a.m. to 5 p.m. inte-
gration. They rarely know or socialize with each other. The hospital has
done little to introduce new doctors, circulate information about their

training and experience or foster a spirit of collegiality.

It is typical of a racially dysfunctional institution that people will try to
come together as little as possible other than the few critical moments
that they need to come together. Instead, hospital leaders should be
rearranging the system so that medical practitioners actually interact
more so they get to know each other and influence each other. Without
lines of real communication, it is possible that when physicians do have
to make decisions together, they either wind up with mediocre decis-
ions that represent political compromise because of their inability to
have difficult discussions or they make decisions that inflame one side

or the other.

Often, whichever side wins that discussion will always have a technical
argument for why they were right. The other side will often have an
argument that is basically about politics and incompetence but under-
neath, it is usually a racialized attribution. Whites and blacks, US and UK
trained, Bermudian and expatriate — all talk past each other and nobody
on either side ever says to their group: “You know, they're right. That

was the best decision for the system.”
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« Differential Hospital Response

Example 9

During exactly the same two week period of
the incident and apology for Example 8,
another doctor was required to make an
apology for his non-collegiality. His apology
was similar to the apology of Example 10 in
that he expressed regret that the offended
doctor had concerns but then went on at
length about why he was right:

“I completely agree with you that it is inap-
propriate to speak ill of a colleague during a
patient interaction, and | have never done so.
However | did feel it was appropriate that
Mr. __ be aware of the management of his
last anaesthetic...The Guidelines of the Asso-
ciation of Anaesthetists of Great Britain and
Ireland, published in 2002 state...”

In addition, this doctor wrote an apology to the
patient: “/ would like to offer my apology for
any distress you suffered during my discussion
with you at the pre-operative evaluation...”

This apology was not accepted. The Medical
Staff Committee (“MSC") held an Extraordinary
Meeting to review the apology and decided
that the doctor “had not really apologized”.
The MSC then agreed to a course of action
that would require the doctor “to come in and
explain himself to the MSC (and bring legal
or Active Staff representation). If the MSC is
dissatisfied with his responses, the matter will
be presented before a disciplinary committee.”

Although an apology to the patient was war-
ranted, the Chief of Staff was informed that the
original practice that this doctor had criticized
was, indeed, “unethical, in principle”.

Example 10

The physician leader in Example 8 took four
months to apologize (after several requests
from the patient’s doctor). Further, the apology
was incomplete in that it did not acknowledge
his breach of collegiality in intervening with
the tests and plan of care ordered by the
patient’s doctor, or for speaking without prior
consultation to the patient’s family:

‘I am very sorry that (sic) hear that you are
concerned about our discussions regarding
this case. May | say from the outset that | con-
sidered our disagreement to be a profession-
al one and I in no way wished to imply that |
thought you acted in anything other than
what you considered to be the best interest of
the patient. | have the highest regard for you
as an individual and as a physician and | am
very sorry that you have been upset by this
matter...with regards (sic) the issue of _, |
was told by nursing staff that__. | did not,
however, check this information for myself. In
any event it was an unnecessary comment
that should not have been included in a
professional letter of this nature and for

which | apologize without reservation.”

No further apology was required. This doctor
was not required to apologize to the patient’s
family for remarks made at the bedside. Nor
was this matter added to this doctor’s file. No
MSC meeting was convened for this doctor,

nor was there a threat of disciplinary action.
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Were these doctors black or white? Why did one get the benefit of the doubt?

“I was never so aware in my
life that I was white until 1

came to Bermuda.” [WE]

“He (legacy physician leader)
was in her (former Chief of
Staff) office constantly. It
could not have been just

for socializing.” [BB]

205

206

207

208

209

Both of these doctors are white. This is not a case where differential
treatment fractured along racial lines. However, there have been many
complaints that the doctor of Example 9 is surly and always looking for
faults in his colleagues. Certainly, he was a competitor who not only
questioned the qualifications of his colleagues but also often chal-

lenged physician leaders.

He has a right to work in Bermuda. Yet, a non-Bermudian physician
leader sent an email to the Chief of Staff that urged — with unabashed
noblesse oblige about his decision rights: “It is clear that there have
been major difficulties in the department for many years. These prob-
lems will continue whilst __ continues to work at this Hospital. This is
not a problem that is ever going to go away and it will continue to eat
at the fabric of the Hospital. | would like to see an urgent meeting to
be held between (yourself, the CEO and the BHB attorney) with the
express purpose of designing a strategy aimed at removing him
within a designated timeframe using whatever processes are

required.” (emphasis added)

One black interviewee noted: “it is not in the nature of a cabal to

announce itself”. The above email comes very close.

It is unlikely that this white non-Bermudian would have felt so
emboldened if he did not believe that he was supported by the
hospital administration and others with influence. Of course, had the
hospital followed his prescription, that would have constituted
maladministration on many grounds including biased and arbitrary

actions and procedures.

Almost all of the black interviewees and a few whites identified a par-
ticular physician leader as the “real” locus of administrative power and
influence in the hospital. However, the evidence submitted was not
concrete. There are a number of physicians — black and white — who

access political and other support to advance their agendas.
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210 Instead of facilitating healthy cross-fertilization of various medical tradi-
tions, the hospital has stagnated in a collision of medical cultures. There is
a disparity in the way that incidents are treated. Each matter should be

addressed on its own merits but some doctors do get the benefit of the

doubt depending on their relationship to the core circles of influence.

SETLIEREN (all one doctor)

March 03

Anaesthetist out of room for 12 minutes
leaving patient unmonitored. There is no pol-
icy in place for OR nurses to monitor patients
re anaesthesia.

KEMH response: will be discussed at next
Anaesthesia Department meeting.

November 03

Doctor left one patient unmonitored on table
in OR to commence anaesthesia in induction
room. Could not get the epidural properly
sited before having to return to other patient.
KEMH response: will be discussed at the next
Anaesthesia Department meeting. Meeting
with Chief of Staff — new policies to be written
and implemented. Guidelines re monitoring
were not adhered to. Doctor agreed to follow
guidelines.

December 03 (2 weeks later)

Al anaesthetists aware that there was no
monitoring equipment in Anaesthetic Room.
Patient left unattended — went pale and com-
plained of chest pain. “The problem is arising
because some anaesthetists are not follow-

ing safety precautions and protocol of

anaesthesizing only one patient at a time.”

e KEMH response: discussed at Anaesthesia

Canadian Guidelines to the Practice

of Anaesthesia (quoted in 1992 Review):
The only indispensable monitor is the pres-
ence, at all times, of an appropriately trained

and experienced physician.

2006 Good Practice Guide, Royal
College of Anaesthetists & AAGBI:

The anaesthetist will have a responsibility to
be physically present with the patient, such as
whilst administering a general anaesthetic. If
in exceptional circumstances the anaesthetist
has to leave the patient they must delegate
responsibility to another appropriate person
in line with General Medical Council guidance
on delegation ... Typically, the ‘episode of care’
during which anaesthetists owe a duty of
care lasts from the initial pre-operative visit on
the day of surgery through to the administra-
tion of anaesthesia and ends with the recovery

of normal sensation and muscle power.

American Society of
Anaesthesiologists, 2005 Standards
for Basic Monitoring:

Because of the rapid changes in patient

status during anaesthesia, qualified anaesth-
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Department meeting. Doctor agreed to follow esia personnel shall be continuously present
monitoring guidelines. to monitor the patient...In the event that an
emergency requires the temporary absence
of the person primarily responsible for the

January 04 (one month later)

anaesthetic, the best judgment of the

10:10 am: anaesthesia commenced on first . . , .
anaesthesiologist will be exercised in com-

patient. 10:20 am, doctor left patient unat- paring the emergency with the anaesthetized

tended to place epidural in second patient. patient’s condition and in the selection of the
KEMH response: new policies to be written; person left responsible for the anaesthetic

verbal warning given. during the temporary absence.

If this doctor were black, would he have gotten the
benefit of the doubt — once — much less four times?

“The culture in which 211 This doctor was never disciplined. Interviewees tried to explain this

doctors work ts still often away by noting that these incidents occurred at a time when (black)

not conducive to the . L. .
leadership was reluctant to discipline colleagues. That does not explain

admission of deficiencies,

which tend to be regarded why a subsequent Chief of Staff did not even know about these

as a sign of weakness, and incidents — and therefore did not have a history to compare with when
ignored or covered up.” later incident reports were again filed about this doctor.
2006 Good Practice Guide, Royal

College of Anaesthetists & AAGBI

Example 12

A general surgeon was trained in vascular surgery before this became a specialty. Section 10 of the BHB's
General Board Rules (Medical Staff) provides that second opinions should be obtained in cases where

there is doubt as to the best therapeutic measure or a surgical patient is not a good operative risk.

Although the doctor spoke with two vascular surgeons overseas, he did not seek a second opinion from

other general surgeons on the island. He claims he did not know they had any vascular experience. He
was severely criticized for not seeking a second opinion. There were a number of other serious charges

regarding the management of this patient leading to a drastic reduction in this doctor's privileges.
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Example 13

The hospital was so concerned about repeated deaths likely due to punctures (of the pulmonary artery)
during the insertion by an anaesthetist of central lines that a new programme, VAMP (Vascular Access
Management Program), was implemented. Relevant doctors were retrained and the policy now requires
that two doctors (either two anaesthetists or an anaesthetist and a surgeon) must be present in the OR
to do this procedure (one to attend to the anaesthesia and the other to put in the catheters). The doctor
alleged to have the original problems was never investigated. He left Bermuda but was allowed by the
Privileges Review Committee to return as a 4-month locum in 2006. In that short period, another (white)
doctor filed a complaint that required the Chief of Anaesthesia to remind this doctor of the standard for

responsiveness.

Example 14

During gall bladder surgery, a staple became loose leading to leakage from the common bile duct as well
as to collapsed lungs and malfunctioning kidneys. Surgeon misdiagnosed the site of the leak but did
respond appropriately by sending patient by air ambulance abroad. Patient later heard him acknowledge
that the staple must have fallen off, but his written explanation to the Office of Quality and Risk
Management did not mention this. The hospital did not probe any further to learn how the staple
became dislodged. There is no indication that the doctor's response was egregious. It is mentioned here

simply to ask the question — if this were a black doctor, would there have been more scrutiny?

On the face of the clinical problems — which doctors are black; which are white?
Based on who got the benefit of the doubt — which doctors are black; which are white?

Groopman: “No one can expect a physician to be infallible. Medicine is, at its core, an uncertain science.
Every doctor makes mistakes in diagnosis and treatment. But the frequency of those mistakes and their
severity can be reduced by understanding how doctors think and how they can think better...most
physicians are not aware of their cognitive mistakes, in addition, the medical system affords only

inconsistent feedback to physicians about diagnostic errors and why they occurred’.
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“A white doctor who s

212 All doctors have complications. All doctors are capable of misdiagnos-
not competent will have ing patient symptoms. Groopman cites studies that indicate that as
loss of a problem.” [BE] many as 15% of all diagnoses are inaccurate. This is not due to ignor-

ance of clinical facts, but rather to cognitive traps.

“If you are competent 213 The issue is — how does the institution respond to complications and
then you are accepled errors? Hospital administration said that the sanction of the doctor in
:O?Zjuit ;OO:SZ;%ZS;?:CZ Example 12 above was due to the fact that he had a "history” of
there are questions aboul problems over the years. Although he claims that he was not notified
you, then you will have a of those problems or given the due process at the time to rebut con-

tough time if you are a cerns, his past was used against him.

person of colour.” [BE]

214 The white doctors above do not appear to have a “history”. Their
complications and errors seem to have no traction — they are either
explained away, addressed systemically or not even pursued. The hos-

“Whites perceive that the pital does not require that doctors report to it private settlements of
issue is really about legal and other patient complaints. Surely the hospital should have full
competence.” [WE] information when considering the renewal of privileges.

“My fear is that Bermuda 215 Black doctors believe that, in similar situations, they would not receive
will become a dumping the benefit of the doubt — once, much less repeatedly. Colleagues form
ground for people who are judgments about each other, which may be based on half truths and

not credentialed.” [WB] ) . . .
innuendo. This problem is particularly acute when the purveyor of the
innuendo is a physician leader. The Quality Council and Medical Staff
Committee have discussed complaints in this regard, but did not

appear to follow them up.

216 Medical practitioners elsewhere say that unfair judgment amongst
colleagues is a feature of professional egos and competition. In Bermu-
da, the problem is magnified because of our size and competition for
market share.

Recommendation IX: KEMH must introduce an ‘apples to apples’ data collection and comparison
which is benchmarked to medical literature and includes mandatory reporting by doctors to the
Office of Quality and Risk Management and the Privileges Review Committee of all elements of
their practice such as lawsuits, insurance settlements and billing anomalies.
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4.b) Critical Incident Reports

ERROR

PEOPLE ADMINISTRATION
TECHNOLOGY

“I think they need to be very
fair in the way they
document the incidents

and it should be done by an

objective group.” [BB]

“Good traitning teaches you
how to operate, when to
operate — and, as imporiant,

when not to operate.” [WB]

“White doctors do not rush
back (for emergencies) to the
hospital — and do not lose

their privileges.” [BB]

“Some surgeons book the
theater without even seeing
the patient.” [WE]
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Professor James Reason, arguably the world's leading thinker on man-
aging institutional risk, notes that errors occur when three layers of an
organization’s defences align and falter: people, technology and admin-

|II

istration. His “Swiss Cheese Model” of human error posits that an insti-

tution improves only by simultaneously tackling all three layers.

Many organizations respond to human error by focusing on the people
layer only: “blaming individuals is emotionally more satisfying than tar-
geting institutions”. However, there must be a focus also on the context
and conditions within which people make errors. That requires “a re-
porting culture” and a system of rigorous analysis of mishaps, incidents

and near misses by the institution.

Reason continues that “trust is the key element of a reporting culture
and this, in turn, requires the existence of a just culture — one posses-
sing a collective understanding of where the line should be drawn

between blameless and blameworthy actions.” ©

The problem at KEMH is that there is no trust. Many blacks would add

— there is no justice.

Contrary to the conclusion of the CCHSA Survey (see p.11), | find that
KEMH does not have an effective reporting system for sentinel
incidents involving physicians. The Major Clinical Incident Policy is not
clear and not followed consistently. Further, the hospital has no mech-

anism to capture the incidents that are not now reported.

As another example, there is no process for the hospital to learn about
billing anomalies that may evidence unsafe practices: for example,
anaesthetists billing for two patients during the same time period. A
2005 Yearly Review submitted by the Department of Anaesthesia
found “no evidence or valid complaints relating to ‘double billing” or
overcharging by anaesthetists.” This may have been a classic case of
the fox guarding the henhouse. The insurance industry continues to

have concerns about double-billing.

6 Reason, J., Human Error: Models and Management, British Medical Journal 2000; 320 18 March
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“l don’t know if it’s a
black/white 1ssue, I don’t
know if it’s a Bermudian/

expat 1ssue, I don’t know if
it’s a male/female issue, but
the rules are not applied
uniformly.” [WB]

“If you are unsuc-
cessful, what do you
blame 1t on?” [BE]

“That doctor looks out
SJor haimself and his
white colleagues.” [BB]

“Expat nurses are
not heard.” [WE]

“There are some examples
where we self-assess and 1

wonder how we passed.” [WB]
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According to the policy, Occurrence Reports should be made to the
CEO, Chief of Staff (“COS") and the Office of Quality and Risk Manage-
ment (“OQRM"). The relevant physician leader and OQRM must initiate
an inquiry within 24 hours. Sometimes reports are made to physician
leaders who may decide to address complaints directly and not forward
them to the CEO, COS or OQRM. Forms are not always properly filled

in either initially or for follow-up actions and notations.

As a consequence, the files held by the Chief of Staff may not be com-
plete. Our perusal of KEMH physician files revealed incomplete, almost
ad hoc data — making it difficult to analyze individual performance and
patterns of physicians over time. Even the hospital's records of its own

out of court settlements are not adequate.’

If, for personal, ego or competitive reasons, medical practitioners target
or identify a particular doctor as incompetent or a threat, they may en-
sure that s/he has a very full file “history” by reporting each incident,
even if suspicions are unfounded (as was the case of the 19 year old

patient in Example 8).

This is not a wild theory. There is documentary evidence of one phys-
ician leader who not only pre-judged the validity of a complaint but
indeed expunged it from due process altogether: “/ am concerned that
if the formal complaint procedure was followed this would give cre-
dence to allegations that are likely to turn out to be primarily malicious

and largely false.”

A further problem with the review of critical incidents is that when
incidents involve both a doctor and a nurse, it may be reviewed by two
separate silos (nursing administration and physician leaders) without

adequate communication between the two.

Moreover, several medical practitioners — doctors, nurses and others
concurred: they do not get any feedback or see obvious consequences
for the incidents or doctors that are reported. They feel discouraged

and conclude that there is no point in filling out incident reports. The

7 A list, submitted to me, of payments by the BHB/Underwriters for the period 1/4/00-10/4/07 did not include at least one
settlement of $25,000 — minuted by the Patient Safety Committee in 2003.
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“People who chose to
fight end up being
discredited.” [BB]

“It 1s credible that 229
people are saying they’re
targeted.” [WB]

230

June 2003 Critical Care Morale Survey quotes staff: “When we submit
incident forms, they seem to ‘disappear’ and the issues don't get

addressed”

Even more disturbing, nurses have felt intimidated not to report inci-
dents. One nurse recalled filling out an incident report that reached the
hands of the physician leader rather than the Chief of Staff or OQRM.
She claims that within two days the anaesthetist about whom she had
filed the report accosted her: “writing incident forms has a habit of
coming back to haunt you.” He claims that he was referring to himself.

However, most reasonable people would feel that this was a threat.

The value of effective critical incident reporting and analysis is several-
fold. 1. the practice of an individual doctor can be remediated. 2. sys-
temic improvements (to the administration and technology layers of
defense) can be made in clinical practice as a whole. 3. the institution's
overall credibility is strengthened (both from within and without). As
noted by Dr. Lucian Leape of the Harvard School of Public Health: “f
error analysis leads to systems correction, then internal reporting will
skyrocket.” Patient care is affected by the fact that, beyond a basic
continuing education requirement, KEMH has not yet instituted formal

processes to share and foster learning from critical incidents.

Example 15

A pacemaker was hooked up to the wrong leads. Patient was told that his gasping for breath was due to

“over exertion”. Within the week, there was a second operation to correct placement of the leads. There

was no critical (or sentinel) incident report (see definitions, p. 88).

If this doctor were black, would s/he have been reported and scrutinized?

Recommendation X: The hospital should augment its Major Clinical Incident Policy to ensure a

clear, accessible and confidential procedure in a separate complaints department to identify,

report, review and respond to sentinel events. There should also be a policy, based on best

practices, for disclosing incidents to patients.
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4.c) Disciplinary Process

Example 16 -1996°

A new surgeon came to work in Bermuda. His
specialty was spinal surgery and he was able
to offer both existing levels of surgery and
types of surgery that patients used to have to
go abroad for. He was criticized for a “sudden

increase in spine surgery.”

He was subject to lengthy external invest-
igations. He was accused with not being
familiar with the use of tools and equipment
— despite the fact that he needed tools which
were very different from the existing ones.
The established surgeons would not have

been familiar with his tools.

He was accused of having an increased infec-
tion rate, prolonged operations and excessive
blood loss. He disproved the latter two
charges with data compared to his colleagues

and medical literature.

He was accused of high complication rates.
He did have a higher number of complica-
tions and return surgeries (especially in the
long term) than would have been acceptable
for the type of operations that the established
doctors did.

He has documented that for the types of
operations that he did, the rate and date of
returns and complications was well within the

norms established by the medical literature.

Example 17-1999

Within a few years of a doctor entering the
island, surgeons and fellow anaesthetists
questioned his standard of care with respect
to four cases. A lengthy and close scrutiny of
his competence ensued. “This process pro-
duced some polarization of opinion, lack of

collegiality, and perhaps bitterness.”

Quote from the internal KEMH inquiry: “In any
busy hospital, a certain number of cases will
have an unfavourable outcome. When things
go wrong it is necessary to consider human
factors such as lack of skill, neglect, mistakes,
poor communication, etc. The practice of clin-
ical audit to examine these cases, learn from
them, and seek remedies for improvement is

important and in place.”

The problem is that the default critique and
review of that one anaesthetist has resulted in
what appears to be an irreparable chasm. In
turn, that anaesthetist has leveled serious
accusations (some founded and some not)
regarding the practice and qualifications of
his colleagues.

This inquiry concluded that his standards were
satisfactory. “Over time it became apparent
that different Schools (UK vs. North America)
emphasized different techniques, and that
several methods of practice may be accept-

able and none were necessarily ‘wrong.””

Were these doctors black or white?

8 Curiously, the hospital could not locate this doctor's files anywhere. He kept meticulous copies of all original data.

59



“People aren’t told 23]
what other doctors can
do. Therefore, they

assume things.” [BB]

“It’s always easy to target

someone from another
Jurisdiction with different 232
training because there are
always new ideas and new
tools which sometimes take

additional time — nurses

need to be trained up.” [WB]

“They create an environ- 233
ment that allows the
matter to grow rather

than to be resolved.” [BB]

234

Example 18-2005

Too slow

Unnecessary operations

No insight

Pre-op ill at ease — fiddles with drapes
Not at ease with tools

Poor clinical judgment

Nice fellow — but manipulated

Did not respond quickly to info about
complications

Excess of postoperative mortalities
(never substantiated)

Singled out for external review

The doctor of Example 16 is black. The doctor of Example 17 is
white. In these cases, the KEMH response to embark on lengthy investi-
gations of the doctors did not fracture along racial lines. These doctors
are similar, however, in that they both presented competition to the

established doctors in the same or related specialties.

Although the black doctor was offering different surgeries that hitherto
had to be done abroad, he also drew patients away from existing
practices. His techniques and instruments necessarily would be differ-
ent from that of the established surgeons. He kept meticulous records
and claims that, during two external reviews against him, he was able

to disprove specific criticisms with hard data.

Just before the unsubstantiated inquiries were launched against him,
the white doctor had resigned from Anaesthetic Associates after
disagreements about his remuneration. He would become a direct

competitor. The acrimony resulting from the inquiries has not abated.

There even seems to be an eerily familiar pattern of critique: first, the
targeted doctor is accused of being slow. If that does not stick, then of
doing unnecessary procedures...having no insight...being indifferent

to complications....manipulated by political interests...

Example 19-1996

Prolonged operating time

Sudden increase in spine surgery
Does not realize limitations

No pre-op planning

Not familiar with use of tools and equipment
Poor judgment — elective & traumatic
Weird — egged on by others
Confrontational approach

Indifferent to post-op complications
Excessive blood loss (disproved)
Increased infections (not proved)
Singled out for external reviews
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“The review (of the doctor
in Example 19) was based
totally on hearsay.” [WB]

“People get along much
better than the politicians
would like to say.” [WB]

“The way it runs — every-
one scratches everyone
else’s back.” [BB]

“The old guard feels
entitled.”] BB]

“50-60% of consents are
not done properly. Some
doctors’ witness their

own consents.” [BB]

“An ethnic minority doctor
in a major US hospital has
less problems — people want
his brain. The last thing they

see 1S his colour.” [BB]

“Some doctors are never on
the rota for night call.” [BB]

“This 1s a stressful

environment.” [WE]

235

236

237

238

239

240

In both of these cases, the targeted doctors were able to point to white
doctors who they felt were slower, performed unnecessary procedures
or equally had complications. The only reason that explains why the lat-

ter doctors seemed to get the benefit of the doubt is that they are white.

In any profession, there are code words that label a person as being at
one end of the continuum of competence or the other. If someone is
‘in my club’, I will give them a little slack — they are not labelled as slow
or otherwise incompetent. But if someone is ‘not in my club’ they can
be demonized by the use of all of those code words, starting with:

“Dr. X is really slow."

One interviewee noted that if one doctor's name keeps coming up in
a negative light, then there must be some fire behind the smoke.
Certainly, if all incidents and complications were reported for all doc-
tors, then repeat reports for one doctor would be a red flag. However,
in a system when reports are made meticulously for one doctor, but
not for others, and when competition is a factor, then some scepticism

is warranted.

This Report does not aim to determine whether a particular doctor is
competent or not. However, it is important to identify how standards
are set. Standards for judging medical practitioners should be objective
and not set merely by the opinion and/or bias of individuals with

influence du jour.

The rumour, innuendo and conjecture that parade as rational, fact-
based decision making cannot be allowed to continue to run rampant,
destroying relationships and reputations. Properly evidenced and
analyzed problems must be addressed. But it is unfair and unreason-

able to generalize a whole career from one incident.

For example, one physician leader commented that the doctor of
Example 18 was reviewed “because of his history of higher than
acceptable fatalities.” The statistical data simply did not substantiate

this assertion — which the interviewee seems genuinely to believe.
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“Racism at the hospital has
been an issue since we've
broken across the colour
line and it s a bastion of
racism because it 1s a place
of control. It is a place of
money you can be victim-
wzed; your license can be
taken. It is easy to find a
mastake on a doctor’s chart
and then begin to create an
atmosphere of incompetence
and that 1s what doctors

have to protect.” [BB]

“The key advantage of Root
Cause Analysis over
traditional clinical case
reviews s that it follows a
protocol for identifying
specific contribution
factors in various causal
categories (e.g. personnel,
training, equipment,
scheduling) rather than
attributing the incident to
the first error one finds or to
preconcetved notions.”

US Dept. of Veterans Affairs
(National Center for

Patient Safety).
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Similarly, several white doctors heard and circulated the rumour that
the black surgeon had “higher than normal” perforations during scope
surgeries. Actually, he had the same number as two white doctors. The
follow-up to an incident occurrence about one of the latter noted: “a
perforated bowel is a potential complication of a colonoscopy. No
further follow-up is required as this is not considered a MCI (major
clinical incident).” The white doctors got the benefit of the doubt. The
black doctor did not.

The problem is that the system seems to have tolerated a fair amount
of incompetence (such as rushed or no pre-operative exams) and policy
breaking (such as inadequate operative notes and doctors witnessing

the consents of their own patients).

One of our expert advisors noted: “And then suddenly, there's a point
when the light goes red and you're black and we deal with it one way.
And the light goes red and you're white and we deal with it another
way. What moderates that is how you're connected in whatever set of

political dynamics are at play at any point in time.”

The key recommendation which almost all interviewees recognized is
needed — but few could figure out how to implement — is the introduc-
tion of systematic, ongoing, in-depth Morbidity and Mortality Rounds
("M&M"). In other jurisdictions, this is considered a basic and critical
component for maintaining high standards. It is one of the most useful

ways for physicians to improve.

M&M Rounds are structured discussions within each clinical
department. Doctors take turns presenting current cases to colleagues.
The presentation includes clinical details of interest or concern, how the
doctor handled the patient, comparisons with current articles or re-
search on the issue and, as a consequence, options for improving care

in the future.

In the current climate of medical practice in Bermuda, doctors (black

and white) fear being targeted and counter-targeted, given:

62



“Bermuda s not a teaching
hospital, therefore certain
problems are not discussed.
You do mot present your
complicated cases out of
Sfear that this might not stay
in the room. If things got

in the media it would

be a catastrophe.” [WE]

“This is not a teaching
hospital, but it should be a
learning hospital.” [BB]

“It’s daunting and
mtimidating for blacks
where there are not many
blacks. Many blacks feel
miimidated by white
members of staff.” [BB]

247

248

249

250

prior leaks to the media
the seeming eagerness of doctors to critique each other
the intense competition chasing a low amount of business

racialized attacks on each other's competence.

Doctors do not trust that M&M discussions will be kept confidential and
fear that cases will be twisted and exaggerated in order to prove each
other incompetent. Likewise, there has been some reticence in Bermuda

about performance appraisals for the purpose of renewing privileges.

According to the Medical Protection Society (“MPS", UK based
insurer /advocate formerly used by many physicians in Bermuda),
there is evidence of a positive association between effective appraisal
and better outcomes for patients. Appraisals are primarily an
educational process that focus on the development of the practitioner.
It is a process that facilitates self-reflection and should allow individuals
to review their professional activities comprehensively and to identify

areas of strength and areas needing development.

In the US, the evolving scholarship that promotes a culture that exam-
ines errors was spurred on by the insurance industry. In the UK, recent
professional introspection has been prompted by the ground-breaking
Bristol Infirmary and Shipman inquiries. In a recent annual report, the
Chief Medical Officer for England noted that the reason why poor
performance was not dealt with satisfactorily within the world of
medicine was because of three main themes:

the high tolerance of deviant behaviour amongst doctors

the fact that whistle blowing could be seen as disloyal

the ambiguity of where to draw the line between acceptable and

unacceptable practice.

| hope that this Report on discrimination in Bermuda will be the catalyst
for the kinds of changes that will lift the layer of race out of the
equation. KEMH is in desperate need of change in the institutional cul-
ture — in order to break the cycle of blame and attack and to ensure

rational practices focused on patient care.

63



Recommendation XI: The hospital must phase in mandatory, methodical, and regular reviews of
adverse events, including Morbidity and Mortality Rounds and analytical tools such as Root
Cause Analysis and Evidence Based Practice.

Example 20

The monitor in the OR beeped...and beeped.
A nurse rushed in and found the patient on
the operating table. The anaesthetist was just
sitting there at his trolley. Despite the
incessant alarm, he was in a sedated state.
The nurse could not rouse him. She had to
run around and find another anaesthetist to

come in to manage the patient.

Later tests showed that the doctor had taken
two drugs that could be obtained only from
the OR.

He admitted his problem; his privileges were
withdrawn and he was suspended. There was
some talk of reporting him to the Bermuda
Medical Council (“BMC") for onward reporting

to the US practitioners database.

The hospital reported him to the BMC but
there was no onward reporting. The public
does not know his name. He is said to be

practising in the US.

Example 21

Five years earlier, this doctor was arrested in
his home jurisdiction for minor possession of
illegal substances. The law there allows for re-
habilitation and five years of monitoring, after
which the matter is expunged from the record.

This doctor's parsing of the application for
admission to practice in Bermuda is that, as
he had a clean record, he did not need to

mention this incident on his application.

KEMH administration confronted him at a
public meeting about rumours of drug use.
There were no concerns about impairment.

He offered to be tested; there were mixed
results (negative urine; positive hair follicle).
The MSC accepted his offer to resign.
However, a BHB Executive Meeting insisted
on a hearing. As his privileges expired, the

matter ended.

The matter appeared in the newspaper the
next day. Everybody knows his name. He no

longer practises medicine.

Which doctor is white? Which s black?

251 If by now, the reader can discern that the doctor of Example 20 is
white and the doctor of Example 21 is black then it is no longer a

guess. It is a pattern.

252 | have met the civil burden of proof.




253 It should be noted that the hospital's 2001 Drug, Alcohol & Substance
Abuse Policy signed by the Joint Union/Management Committee
(which includes physicians with privileges) sets out the principle that the
BHB's commitment to a safe environment is jeopardized “when any
staff member illegally uses drugs, reports to work under the influence
of alcohol or controlled substances, or possesses, distributes or sells

drugs in the work place.”

254 Further, referral for testing “must be based on documentation of all
information, facts and circumstances which lead to substantiation of

the observed impairment of work performance or behavioral change.”

255 Both doctors in the above examples tested positive for drugs, notwith-
standing the mixed test results for the black doctor. The white doctor
was severely impaired and put a patient directly at risk. Some interview-

ees believed his prior similar infractions were covered up.

256 There were no allegations that the black doctor had ever been impaired
or put patients at risk. Yet, clearly he suffered the more serious
consequence. His offer to undergo continual testing was not accepted
by the BHB. Was this because he was black? Or was it because he did
not go away quietly but protested his innocence? Black interviewees

who raised this example are convinced that racism is at issue.

257 These examples feed into the current controversy about the reluctance
of some doctors to agree to mandatory, periodic drug testing. It is

shocking that the mistrust is so thick, that doctors — black and white —

believe that others would falsify test results to target certain doctors.

Example 22 (same case as Example 12) is the controversial case that led to the Ombudsman’s

investigation. The Complainant, a black surgeon, performed the first operation on an elderly patient.

There was a complication. The next day, a white surgeon operated on the patient. There was another

complication. The patient died on the third day. To preserve patient confidentiality, my in-depth clinical

and ethical review was included as a Non-Public Appendix for information to hospital administration.
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“When someone’s name keeps
coming up then you have to
ask questions — one can’t get

away from the fact that a
history s butlt up.” [WB]

“He is slow and gets in the
way — this leads to cancel-
lations of other doctors. But

he has good outcomes.” [BB]

“I don’t think he’s incom-
petent — he’s just slow and

relies on techmology.” [BB]

“He’s not one to commun-
tcate and he doesn’t like
to be challenged”. [WE]

“He’s ok with lumps and
bumps and slicing and
dicing — but in a life-
threatening situation, he
does not have the pace
to deal with it.” [WE]
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In this case, there were two surgeons, two nurses, two anaesthetists
and two Chiefs of Service all involved in the management of this pat-
ient. Yet, within a week, without any tested evidence, one surgeon was

faced with the ultimate sanction — severe reduction of his privileges.

This was not in compliance with the disciplinary procedure set out in
Appendix 7 of the BHB Regulations. The procedure requires that: If nei-
ther the Departmental Chief nor the Chief of Staff are able to resolve a
complaint, then the Chief of Staff refers the matter to the Medical Staff
Committee (“MSC"). Only after an inquiry and hearing of the parties

may the MSC make a recommendation for disciplinary action.

In this case, the Chief of Staff believed that general patient safety was
at such great risk that the reduction of privileges of the one surgeon
was warranted. However, there was not, at that stage, adequate evi-
dence that it was the one doctor rather than any of the other seven

medical practitioners who put that particular patient at risk.

Although both the External Review and the MSC noted concerns
about other medical practitioners, this was as an aside. None of the
anaesthetists or nurses underwent a similarly in-depth review of their

management of this patient.

On the face of it this situation warrants inquiry as there appears to be
the possibility of maladministration in the form of arbitrary, prejudicial
actions and procedures. This case was the lightning rod, indeed the
battlefield, around which the racially divisive alliances amongst physi-

cians coalesced and jousted. Almost everyone had an opinion.

Due process demands that KEMH also take into account data that does
not conform to pre-judgments. Little consideration was given to this
doctor's meticulous notes, good history of responsiveness whenever
called to the hospital by nursing staff, consistent rounds after each

surgery, and excellent relationships with patients and their families.
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“He’s fine with people he
thinks are respectful, but
clams up with people who he

feels are targeting him.” [BB]

“The Chief of Staff was
process and quality driven
but she aligned with a
circle of influence.” [BB]

“His method is the differential
method of diagnosis rather
then the UK presumptive
diagnosing. His document-
ation 1S meticulous — so why
would it have failed this one
time — if he really knew?” [BE]

“I don’t think that case is
about race and I think that
things weren’t done more
quickly because people were
afraid to do it earlier
because they thought that
they would be accused

of racism.” [WB]
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Critical evidence of people with potential conflicts of interest was not
corroborated or reality-checked. A Chief of a Department:

within two months of being in Bermuda, wrote a letter to the Chief of
Staff about the time this surgeon takes to complete certain operations.
Without being asked to do so, he “took the liberty” of reviewing the
previous seven months of that doctor's operations. He concluded
that the anaesthetists would no longer service one type of operation
performed by this surgeon until more literature on the range of time
was available

by the next month, he had formed a view that this surgeon is incom-
petent

was the Acting Chief of Staff who intervened in the doctor's plan of
care for the complication after the first operation and requested an-
other surgeon to conduct the second operation

decided that the black surgeon’s plan to send the patient abroad was
a “crazy decision”. This was just three months after he had protested
against another doctor's decision to send a patient abroad — and had
to apologize for making unfounded allegations (Example 10)

called the Coroner to demand an autopsy

typed the witness statement of the nurse who said she had notified the
surgeon of problems after the first operation

advised in the decision to severely reduce the surgeon’s privileges

within one week of the first operation.

Hospital administration did not see conflicts of interest where the same
person plays multiple roles. However, blacks were fully suspicious. It
would have been advisable and far more credible had the Acting Chief
removed himself from any involvement, after inserting the surgeon
for the second operation. Certainly, as a matter of integrity and leader-
ship, he should not have participated in any evidence gathering or

decision-making.

By and large, black interviewees felt that the black surgeon was
targeted and held to a standard of care that other doctors are not. At

least four white doctors concurred during the interviews.
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“Sounds like a failure of
Justice — therve were no
grounds for the hospital to
have reacted this way.” [EA]

“Maybe the BMC should take
on disciplinary maltters to
keep the hospital honest.” [BB]

“We made it clear to the
reviewers that they could

review anyone.” [WE]

“There is no such thing as
an error free hospital.
What’s important is the
response. The community
should expect that errors
will be addressed.” [BB]

“Im medicine there are
always complications.
If there’s mo fair system
of reviewing them, then
black doctors could be
unfairly targeted.” [BB]
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Whenever | presented scenarios that might tend to exonerate the black
surgeon, most of the white doctors quickly searched for ways to turn
those explanations against him. He never received the benefit of the

doubt and was castigated for doing what he was supposed to do.

For example, the surgeon reported the death to the Coroner as
required by Appendix 5 of the BHB Regulations. He was appropriately
questioned by the Coroner's Assistant. However, without checking the
facts, hospital administration (and External Reviewers) determined that

he had not done so and had, in fact, attempted to thwart an autopsy.

| find maladministration in that the disciplinary process is inadequate
and poorly implemented. There was a rush to judgment and poor
investigation. This was based on perceptions and pre-judgments rather
than on clinical analysis. This prejudiced the rest of the disciplinary
process. The information given by hospital administration to the External
Review Panel and the Medical Staff Committee was skewed against the
surgeon and certain evidence was not properly tested. The Non-Public
Appendix, based on all evidence and clinical reviews by leading special-
ists experienced in disciplining other doctors, shows that KEMH had

valid evidence for only one of seven statements against the black doctor.

The UK Medical Protection Society sets out a better process: “If a hos-
pital learns of allegations of poor performance, it should conduct a fair
investigation into these allegations to determine which of the three
elements (health, lack of clinical skills, or poor professional behaviour)
predominately is responsible for any poor performance found. The
outcome should be rehabilitative for the doctor and not punitive
whenever possible. Occasionally, however, any poor performance may
be because of unacceptable professional behaviour by the individual

clinician. The latter may ultimately lead to a disciplinary inquiry.”

Recommendation Xll: The hospital must revamp entirely its disciplinary process, including

training in tribunal process. Consideration should be given to appointing lay arbitrators to any

disciplinary review panel.
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The way an investigation is launched and framed can colour and entrench conclusions:

BHB direction of External Review Panel
and Medical Staff Committee

Told from very first contact that there were
concerns about the competency of this

particular doctor

Remit was to review his management of a

particular patient

Told they could look at other medical involve-
ment but panel did not as this was not their

specialty

23

Ombudsman’s ‘blind’ direction of three
expert clinical evaluators

In the first instance, not directed to any partic-

ular doctor or concerns

Presented with a number of cases and
requested to comment on any issues of con-
cern in the management of patient and / or in

the hospital’s response to the incident

None of the experts singled out this case as
one for concern. One asked why it was includ-
ed in the list

Context and history of charges and con-

Commented as an aside that other doctors clusions of prior reviews explained. Experts

could be reviewed requested to review case again

Hospital did not commission an external Again, they found no problem warranting a re-

review of other doctors with respect to their duction of privileges (even taking into account

T o i s Gieud ¢ historical cases reviewed by External Panel)

general practice review was later commis-

Individually and independently concluded that

sioned) the withdrawal of privileges was excessive

“There’s need for more 271 The process in Example 22 entailed: an initial failure of due pro-

communication. I don’t cess, conflicts of interest of decision-makers, pre-judgments, gaps in

know why they see each . L . . S .
y ey the investigation, and failure to equally review all clinicians in depth.

other competitively instead

. The directions to the External Review Panel and the MSC were skewed
of working together. Because

in every jurisdiction you're almost to the point of inherent bias.
going to have people who
are highly skilled in one 272 | cannot say whether this doctor is competent or not. | do know that

area and not another.” [BB] the process was fatally flawed. It is apparent that with this one incident,

the system was mobilized in an aggressive way to create a racialized

narrative about his incompetence.
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“Doctors don’t like to be
questioned about anything:
they feel that you are
doubting their competence
so you have to keep every-
thing to yourself.” [WE]

“You can’t reprimand
somebody if you don’t find
them guilty. If you don’t
have proof of what the
pathological event was, then
it’s Jjust conjecture.” [WB]
(speaking of allegations

against a white doctor)

“There is a lot of smiping
and sabotage. Doctors
talk about each other in
Sfront of patients.” [BB]

“Doctors don’t want to
discipline other doctors
because they have to work
with each other — there is

poor leadership.” [BB]

“It is not a place where you
can learn, it’s not a place
where you can be nurtured.
It is almost as if you have to
prepare for war all around the
world before coming to your
country to work and so,it
undermines your confidence,
it destroys your sense of opti-
mism, it certainly kills any
spirit of wholeness for patients
because the doctor then be-

comes very defensive.” [BB]
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Currently, the conversation seems to go like this:
there is a problem — this doctor did something wrong
s/he's incompetent /slow /ill at ease /difficult
anaesthetists don't want to work with her/him

how can we get rid of her/him?

The conversation needs to be more like this:

there may be a problem with patient management

is this a known complication or error

is this sub-standard performance or negligence

let's get all the facts from all relevant sources

is the doctor's explanation plausible

are there any hidden agendas amongst his detractors

could race /competition/ego be at issue — real or perceived
what does the medical literature say

how is this handled elsewhere

how could this have been avoided

how could the situation be improved

what is the likely impact of our response — for individuals, the hospital,
the patients.

It is a much longer conversation. Ultimately, it is the only kind of con-
versation that will engender trust, credibility and a level playing ground.

The hospital needs a:

fair, consistent and accurate system for reporting incidents

protocol by which all incidents are investigated in the same way

data collection capacity to compare apples with apples that can analyze
individual performance over time

culture that seeks to learn rather than blame

resource base to anticipate complications for co-morbid patients
practice of measuring complication types and rates with reference to
current medical literature

clear understanding of what is sub-standard for specific patient char-
acteristics and procedures.

Then, judgments can be made — fairly, without conjecture.

In the famous quote: “It is not merely of some importance but is of
fundamental importance that justice should not only be done, but

should manifestly and undoubtedly be seen to be done.” ®

9 Lord Chief Justice Hewart, R. v. Sussex Justices, 1924
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4.d) Administrative Competence

“The hospital desperately
needs strong leadership and
accountability.” [WB]

“They find it difficult to deal
with non-Bermudians who
do a good job because these
non-Bermudians come in and
make them look bad.” [WE]

“People have a very blurred
line of being a superior
versus a subordinate and
they have a very difficult
time disciplining people that
they’re friends with.” [BB]

“There’s a lot of back-stab-
bing instead of approaching
the person.” [WE]

“The fact that whites are
chiefs of service has nothing
to do with race — that’s just
the amount of time that
they have been here — and
their interest. Most of the
younger doctors want to
build thewr practices rather
than siphon time off to do
administrative work — and
who would want 1t?” [WB]
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Given clear maladministration in the hospital's complicity in inefficient
and negligent implementation of policies as well as the failure to
correct biased decisions and procedures, the BHB must be accountable

for creating a new, more fair institutional climate.

Accordingly, hospital administration cannot meet mere clinical and
managerial qualifications. They must also be leaders. In Bermuda, that
means having: the insight and sophistication to navigate racial and
other dynamics; the acumen and skills to facilitate equity; and a

commitment to due process and fair play.

Physician leaders and other administrators recruited to Bermuda who
are not alert to race relations challenges in their home environments
simply do not have the full range of competencies necessary to
assume the responsibility of leadership in our hospital. You cannot lead

people when you do not understand their issues.

At least three physician leader interviewees asserted that there were no
racial problems in the hospitals they had worked in elsewhere in the
world. These comments seemed disturbingly naive at best or willfully

blind at worst.

In the UK, for example, a 2004 report exposed an “abscess” of institu-
tional racism in the NHS. Further, a Handbook of the Association of
Anaesthetists of Great Britain and Ireland notes a 2001 survey that
stated the 37% of doctors who felt bullied were more likely to be black

and Asian.

Similarly, the Ontario Human Rights Commission has conducted two
important investigations into allegations of discrimination within the
medical community, including one about the discounting of UK nurse

training and consequent disparate impact on senior Caribbean nurses.

In Bermuda, the 2004 and 2005 CURE reviews of the workforce noted:

“lack of a representative workforce is a social problem, stemming in
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“Less than 30% of the (800)
nurses are Bermudian but
they have more of the man-

agement positions.” [BB]

“You meed to be recruiting the
best person for the job. Not
giving the job necessarily to
a Bermudian person. I com-
pletely understand why the
mmigration rules are as they
are — and I think for working
wm ships and restaurants and
gas stations, I completely
100% support that. But I think
1 something critical like
health care, you should get the
best person that you can to fill
those jobs. And I have not yet
met anyone from middle or
upper management who would
have that job in the UK.” [WE]
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part from institutionalized racism. These challenges may in part, explain
the inequities that continue to be so highly pervasive in the upper
employment levels...representation and the racial demographics of
the workforce are partial indicators of equality” '°

Institutionally, KEMH cannot continue to act as the proverbial ost-
rich with its head stuck in the sand. Hospital administration has a
responsibility to analyze and address imbalance. The CURE report
notes that “equality of opportunity” entails policies, creative recruit-
ment, development and retention and implementing tracking and

mentoring systems.

For example, with respect to the fact that of the 12 Chiefs of Depart-
ments at the hospital, nine are white, one is Asian and only two are
black: white interviewees tended to shrug their shoulders noting this is
just a matter of history. Black interviewees tended to think that accept-

ing legacy is to acquiesce with it.

A more proactive stance is warranted. Leadership at the hospital must
be more attuned to issues that may hamper their ability to lead. Often
these are intangibles that are not located in the bye-laws or policy
shelves. Issues such as race (whether real or perceived), in a country
as divided as Bermuda, will necessarily have implications for the

management of an institution as important and large as the hospital.

If the people at the top are essentially not a group that reflects the real
population that one must lead, then it is not useful to focus exclusively
on them. Competent leaders must figure out how to break the hierarchy.
For example, if a policy group is put into place, that group cannot be
just the Chiefs of Departments because they are not diverse enough to

reflect the system.

The Board and hospital administration must realize that it has to be
explicit in addressing the issue of discrimination. They must be able to
understand this issue and integrate it into how they think about making
decisions and selecting leaders. Diversity training is necessary but

not sufficient.

10 CURE, Annual Review of the Workforce Survey Report 2004 & 2005, pp. 69-70, 186
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“Diversity traitning just to
train s not enough. You
have to have accountability
at the top...(this) requires a
substantial commitment of
time, staff and money...In
practice, a multipronged
approach leads to results.
General Electric initiated an
aggressive diversity strategy
that included employee
networks, regular planning
Sorums, formal mentoring
and targeted recruitment.
Perhaps most significantly,
GE appointed a Chief
Drversity Officer.”

Dobbin et al, Best Practices or
Best Guesses? Assessing the
Efficacy of Corporate Affirmative
Action and Diversity Policies,
Amer. Sociological Rev., 2006
(Aug.), Vol. 71: 589.
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Even when the quality of diversity training is good, what many institu-
tions fail to do is to differentiate what the leaders, in particular, need to
know. There is a generic level of knowledge about diversity that every-
body needs. In addition, there are also structures and perspectives that
hospital administration must have in order to operate better as man-

agers of a diverse system.

The key to change at the hospital is in whether or not leadership is
credible and capable of mediating the various fissures in the med-
ical community. Leadership must understand the role and limits of
policies as well as the extent to which perception is reality for people

in the system.

Simply being good at governance is not enough. Unfortunately, leaders
often tend to focus only on the technical side of governance and not
deal with all the emotions and politics underneath. It is apparently a
classic pattern — by ignoring nuance and institutional culture, leaders

wind up in a position of having to defend themselves as being biased.

Any new leadership in the hospital — whether Bermudian or expatriate
— must quickly begin to build a very diverse network of personal
relationships with people on multiple sides of the racial and other
divides and enlist them in trying to make the system technically better
governed and more rational. A leader who is viewed as being in one

camp or the other will be neither credible nor effective.

In a context where: there are two professional organizations grouped
along racial lines; charges of discrimination that have raged for years;
and race is a pivotal part of the daily lexicon of life in Bermuda; it would
be negligent of the hospital to remain passive on the issue. Institutional
change requires a strategy founded on best current practices of institu-

tional diversity management.

Recommendation XIlI: The hospital should require recruitment criteria for leadership positions

to include training in conflict management, diversity and administrative due process. Physician

leaders should have clear job descriptions, which include a credible commitment to equality.

Each Department should submit annual reports.
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5. EPILOGUE

5.a) Conclusion

“First, do the
patient no harm.”

Florence Nightingale

“The issues are really
about money, plus con-

trol, plus race.” [BB]

“This whole issue of race
and money and power and
turf deflects all of us from
patient care which should be
the priovity.” [WE]

“The Report needs to come
oult and say: racism in this
society has not escaped the

hospital. And it shows up in
economics, referral patterns,
disciplining actions, hiring

practices and delivery

of equal care.” [BB]

“You have a big job trying to
winnow out what 1s racism
and what 1s not.” [WB]

“Get to the root of it
through a Bermudian

perspective.” [BB]
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At the outset, | emphasized that | had no preconceived notions as to
whether or not there is discrimination at KEMH. The investigation

revealed a clear basis for perceptions of discrimination.

Because of the persistence of this charge throughout the decades, it
would have been irresponsible of me to reach a facile conclusion. The
devil was always in the details. The challenge was to pick at and peel

away all of the various agendas and cognitive dissonance presented.

| determined to investigate whether there was evidence of discrimin-
ation and if so what is the impact on patient care. It was difficult to draw
a direct line of causation from the tensions described in this Report to
negative impacts on patient care. Clearly, however, the rumours,
whisperings and other ways that doctors have undermined each other
— especially in the presence of nurses, other staff and even the public

— does not engender confidence.

Based on all | had seen and heard so far, | was prepared to conclude
that tensions at KEMH are not always and only about race. | was inclined
to believe that issues are really motivated more by competition and con-

trol although they too often play out in or are clouded by racial themes.

For example, whenever it appears that blacks will gain some advantage
(through entrepreneurship, political influence, superior skills or other-
wise), whites seem to be quick to draw out their swords — questions
and innuendo. On the other hand, whenever they are challenged,

blacks have a knee-jerk, defensive belief that race must be involved.

Yet, over and over, it appeared that the primary factor driving behaviour
is competition for market share of patients. Established doctors seemed
to go for the weakest link — if they can spot anyone who is not up to
snuff and is actually coining some of the business, then they will try and

limit the competition by discrediting that individual.

74



“There have been reports
before but we don’t have
access to them. I think if we
got feedback and there would
be discussion of issues —

that alone would solve many
of these problems. That

would be success.” [BE]

“Race is overplayed. It’s not

quite the issue always.” [BE]

“In the 1980s a couple of
white Bermudians were also
Jailed — there was all kinds
of nasty stuff — resentment
Sfor fear of people coming

to take market share and

potential clients.” [WB]

“I have never worked in

a place where people argued
so much and were so hostile
to each other.” [WE]
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This is a classic case of economic protectionism. In a legacy system, the
tendency is for legacy doctors to protect their position and market
share from the new doctors. Competition ignites potential prejudice in
the system and results in disparate treatment of doctors. | was tempted

to title this Report: “The Colour of Money”.

During the interviews, | learned that the Privileges Review (then Cre-
dentialing) Committee had taken an extraordinary step in the case of
two black doctors. Contrary to its normal acceptance of the document-
ation from the Bermuda Medical Council, the hospital's Privileges
Review Committee actually telephoned the California State Board to
verify the credentials of the two black doctors. The explanation was
that one of them had requested a wide range of privileges (for which

he was qualified).

The Privileges Review Committee did not do this for any of the white
doctors to whom it routinely grants privileges. Indeed, in one case, it
had to rescind privileges to a white doctor who had actually not submi-
tted adequate documentation. The white doctor received the benefit of
the doubt. The black doctors received extra scrutiny. It is very hard to
convince black interviewees that there is any credible explanation other

than race.

When we look at comparative cases, there is clear evidence of disparity
in the way in which the system responds to either perceived or actual
transgressions by doctors. The disparity is fueled by other forces that
have to do with governance and competition. However, the pattern
became too predictable. Whether intended as racial slights or not, black

physicians did not seem to enjoy the benefit of the doubt.

On the balance of probabilities, it became clear that the default position
of hospital administration seems to privilege the views, versions of
events and interests of white doctors. Moreover, the administration
appeared to tolerate a troubling level of “non-collegiality” against black
doctors by white physicians and nurses. However, “non-collegiality” by
black physicians was immediately addressed. Note that “non-collegial-

ity” is defined by Appendix 8 of the BHB Regulations as “the failure to
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“The only reason why we’re
having this discussion s
because it’s money, and
who’s going to control the
money, the slave master or
the slaves. Because, if the
slaves have money, then
they can speak out and have
revolts. That’s the psycholo-
gical war that’s going on...
They just say that people who
express what I'm expressing
are incredibly defensive,
very angry, paranoid; there-
Sfore they’re unconscious of
the fact that we have a battle

over money.” [BB]

“I find it very alarming that
Black doctors in Bermuda do
not meet together and the
common discussion is that
there 1s always the threat
that White doctors will

percerve you as racist.” [BB]

307

308

309

310

311

work well with others, and where uncooperative, uncivil, abusive and

disruptive conduct is judged to adversely affect patient care.”

The examples described in this Report were repeatedly raised by inter-
viewees as instances poisoned by race. | cannot say to what extent
these examples characterize an epidemic; but it is clear that these inci-
dents are representative of some of the pathology that exists amongst

medical practitioners at the hospital.

Racism has been described as a “disease”. Many blacks in the medical
community believe that it is a chronic, almost terminal disease. They
believe that the more things change, the more things remain the same.
In part, this cynicism is due to the fact that the issue has languished for

so very long.

In 1954, for the first time in its history, the Parliament of Bermuda com-
missioned an ad-hoc Inter-Racial Select Committee to consider ‘the
vital matter of race relations”. In addition to general problems of seg-
regation, immigration and political representation, the Committee
looked at occupational opportunities for black people. In this regard,

the Committee focused on the administration of KEMH.

The Committee considered the procedure under which doctors are
admitted to the staff at the hospital, the differential treatment of black
patients and the exclusion of black student and graduate nurses from
the hospital. Interestingly, “although the Committee realize that under
their terms of reference their attention should be restricted to the
racial aspects of this matter, it became apparent to the Committee,
after cursory examination, that rather wider treatment was essential if

the problem was to be considered intelligently.”

With respect to the admission of doctors to the staff of the hospital,
both the concerns expressed by black doctors today as well as the
response of hospital administration echo those of 53 years ago:
“The Committee fully concurred in the views of the hospital Trust-

ees that there should be no relaxation of existing standards. It is
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imperative, however, that present standards, or those which might be
adopted in the future, should not be utilized so as to discriminate
against medical practitioners on the basis of race. Some members of
the Committee believe that such discrimination has existed in the past
although this is strenuously denied by the Trustees. The Committee
feel that it is unnecessary and inadvisable to dwell on past procedures
in any event, and are content to recommend, that whatever may or
may not have happened in the past, discrimination on grounds of race

should not be permitted.”

312 It is ironic that, some 53 years later, the same issues persist.

“This is not an account of bad people. Nor is it an account of people who did not care, nor of people
who willfully harmed patients. It is an account of people who cared greatly about human suffering and
were dedicated and well motivated. Sadly, some lacked insight and their behaviour was flawed. Many
failed to communicate with each other, and to work together effectively for the interest of their patients.
There was a lack of leadership, and of teamwork. It is an account of a time when there was no agreed
means of assessing the quality of care. There were no standards for evaluating performance. It is an
account of a hospital where there was a ‘club culture’; an imbalance of power with too much control
in the hands of a few individuals. And it is an account of a system of hospital care which was poorly

organized. It was beset with uncertainty as to how to get things done.”

“People who come in from 313 This could be an accurate description of KEMH.
abroad at first they’re

Jriendly and open, then they 314 Actually, this note is in the synopsis of the Bristol Royal Infirmary Inquiry
learn the lay of the land,

that set new standards for hospital reviews in the UK and elsewhere.
then they change.” [BB]

315 | am told that competition, ego and stereotypes are rife within medical
communities throughout the world, from Hong Kong to the British

Virgin Islands and throughout continents in between. | asked our expert

advisors and others — what works well in other jurisdictions?
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The following Note summarizes some of their observations:

What Works Well?

“While structures, processes, clear job descriptions and operational policies can all help, in the end it is
down to the leadership who must combine to motivate and lead the staff. The avoidance of ‘blame
cultures’ and the adoption of clear standards and transparent processes can all help. Making people

happy in their work and proud of the institution should be the aim.”

“If the hospital has a management culture, endorsed by staff, that focuses on excellence of care and
service to the community, then openness and accountability follow quite naturally. Many hospitals,
though, have a pathological corporate culture, in which the first priority is the interest of the staff, with
the public interest a distant second. It is exemplified when processes — put into place to protect the
public interest — are used to forward private gain. Some physicians will naturally try to do this — the test
is whether the hospital tolerates, or reviles the attempt. This pathological culture is tragically common.
Corporate culture does not happen by accident — it requires proactive, visionary leadership. Pathological
corporate culture thrives in a passive management style. Hospital corporate culture starts at the top, not
at the staff level. The culture is self-perpetuating, and will firmly resist reform efforts from within, by
punishing middle managers and staff that question it. It is interesting that, in the pathological corporate

culture, workers are primarily motivated by fear — in a healthy one, their motivation is the common good.”

“What makes our place work well involves several factors. First, we all work for the same employer.
Second we have great transparency regarding the finances of the Department and we pay people well.
They have a guaranteed income with an incentive piece that allows them to make more money based
on meeting agreed upon objectives. All of this is very transparent. We also are very busy and most of the

surgeons enjoy a high volume of the cases that they like to do”

“Very robust incident reports do a world of difference. In smaller jurisdictions, there is a strong
blame culture. The doctors are afraid to say, We have doctors behaving poorly’ The approach should

not be punitive.”
“The most effective way for institutions to tackle problems of diversity is by creating structures that

embed accountability, authority and expertise” (affirmative action plans, diversity committees, task forces,

and diversity managers).
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5.b) The Hospital as a Metaphor for Bermuda

“These problems do not
stop at the hospital.” [BB]

“It’s a microcosm of the
imherent conflict that’s hap-

pening 1n Bermuda.” [BB]

“Tenston amongst doctors
was thought to be a KEMH
wssue but really it’s a doctor
issue and because they meet/
interact at KEMH it seems to
be a KEMH issue.” [WB]

“White doctors slink away;
black doctors bleat.” [WB]

“One thing is for people to
get a resolution between
what is subtle discrimina-
tion or subtle racism or
whether you’re just looking
at favouritism and in some
instances, people just don’t
like one another anyway.
You can have five children
and you have your favourite
— you’ll never admsit it to
your children.” [BB]
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One value of the institution of the Ombudsman is to shine light in the
crevices and illuminate possibilities for resolution. The prominence of
race as a major divisive force in the hospital parallels race as a focus of
daily life throughout Bermuda. Race is both a measure and an illus-

tration of Bermuda'’s failure to come to terms with itself.

Bermuda is unusual in that approximately 60% of its population is
black and 409% is white. However, 250 years of slavery and effective
dominance by a white mercantile oligarchy for much of the 20th cent-
ury has meant that blacks tend to experience themselves as a minority.
Many of the inevitable themes of stereotype and stereotype threat, low
expectations and racial supremacy that prevail in the United States are

also characteristic of racial relations in Bermuda.

Our population dynamics are changing, especially amongst the youth.
For the past four decades Bermuda's teenagers have formed deep
friendships in “integrated” schools. There is also a growing (under-
served) population of mixed race families whose children learn to
accept all of who they are. Further, Bermuda is embracing peoples from
far-flung regions and cultures of the world. If we cannot resolve the

legacies and tentacles of our own history, we cannot move forward.

The hospital is truly a microcosm of the entire island. The marked
differences in the society at large with respect to the experiences and
perceptions of most (but not all) blacks and of most (but not all)

whites is mirrored in the hospital. The hospital is not ‘another world".

The issues raised in this report, inclusive of the various examples
presented, are embedded in the racialized context of the medical sys-
tem. In turn, the medical system is embedded in the racialized context

of Bermuda.

A couple of interviewees during the investigation queried why the

hospital should be expected to tackle this seemingly intractable and
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“l don’t want to be dis-
tracted by a whole lot of
things going on.” [WB]

“Patients lose out because
people don’t get along
and there s no focus

on medicine.” [BE]

“Race 1S constantly just
beneath the surface.” [WE]

“Because hospital struct-
ures come out of a racist
past, if you are doing
what was always done,
thenm you are perpetu-

ating the racism.” [BB]

“I'm not saying that
Bermuda s Iraq but there’s
some consistencies between
what’s happening there and
it ends up being painful for
everybody because the black

community 1S saying — we
have certain numbers,
how come we don’t have

certain entitlements?” [BB]

“I want to know what s the
meaning of ‘going through it’
— retribution? Turning the
tables? What am I to do as a
white person? I want to be
on the other side — I don’t

wamnt to go through it.” [WB]
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enduring issue when Bermuda as a whole has not done so. The answer

lies in the pivotal role that the hospital plays in this island.

In order to ensure optimal care for patients, the institutional climate at
the hospital must change. Medical practitioners must become more col-
legial so that they can capitalize on and exemplify an institutional focus
on learning. This will require a genuine engagement in the arena of dis-

crimination, particularly discrimination based on race and national origin.

Today, in 2007, the hospital has a unique opportunity to be a leader of
institutional and cultural change in Bermuda. Of the multi-pronged
ongoing strategies that must be employed to address discrimination,
this one aspect — development of institutional mechanisms — has the

potential to influence change throughout the island.

The medical community must make the effort to understand the
patterns — whether intentional or not — that produce inequality. For
example: seniority systems where there have been historical exclusions
and imbalance often produce current inequality where blacks end up

at the bottom of authority hierarchies.

The logic for overturning an antiquated structure is that there is no
evidence that the legacy system is justified for patient care. Further, if
the old systems perpetuate inequality and constrict the best use of new
entrants into the field, then there is no logic and in fact, this may be

detrimental to the best possible patient care.

Noted US author Beverly Tatum says “you cannot live in smog and not
breathe some of it in”. It is naive and unrealistic at best — willfully blind
at worst — to think that the hospital is immune to the persistently vexing

issue of racial division.

Blacks are often skeptical and pessimistic. However, during the course
of this investigation, | found real glimmers of hope and insight amongst
some whites. Several acknowledged disparities in the past and present.
Several asked how to move forward. A few even wanted to tackle some

basic questions during the interviews — such as understanding the
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“People who see educated

blacks treated badly, lose

confidence in the promaise
of Bermuda.” [BB]

“I recognize it as a white
male I have the luxury of not
having to wonder when I get

slighted or when something
doesn’t go right for me, I gen-
erally don’t have to wonder
whether 1t was racism or sex-
wsm or whatever; that works,
because most of the time it
wsn’t. So, I know a black per-
son doesn’t have that luxury.
That anytime something doesn’t
go right, that there always s
going to be that question.” [WB]
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definitions and impact of the concepts and practices of racism,
discrimination, prejudice, reverse racism, institutional racism and the
ground-breaking arena of white privilege (see CURE Definitions Appen-
dix, p. 92).

Much of this report has been about determining whether the profes-
sional and disciplinary playing field at the hospital is fair and balanced.
The report sets out different perceptions on whether all of the players
enjoy equal influence and benefit of the doubt. | hope that implemen-
tation of the recommendations will ensure at least a procedural level

playing field at the hospital.

No one can legislate people’s hearts, historical references or per-
ceptions. However it is the BHB's responsibility to institute fair, robust
and transparent processes that are immunized as much as humanly
and institutionally possible from legacy decision rights, agendas and

bias. This requires vision and will.

Recommendation XIV: The hospital should designate a person or office with executive level

authority to be trained in and conduct ongoing audits and reports on the institutional climate

with respect to race, country of origin, language, gender and other diversity areas.

"It was the best of times; it was the worst of times;

it was the age of wisdom, it was the age of foolishness;

it was the epoch of belief, it was the epoch of incredulity;

it was the season of Light, it was the season of Darkness;

it was the spring of hope, it was the winter of despair;

we had everything before us, we had nothing before us;

we were all going directly to Heaven, we were all going the other way.

12 Dickens, Charles, A Tale of Two Cities

"2

We all have a choice.
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RECOMMENDATIONS APPENDIX

to the
Ombudsman’s Own Motion

SYSTEMIC INVESTIGATION
into
Allegations of Discrimination
Involving Medical Professionals at KEMH

(pursuant to s. 5(2)(b) and s.24(2)(a) and (3)
of the Ombudsman Act 2004)

The Ministry and BHB are requested to
provide an update of progress with respect

to these Recommendations by 30th June 2008.
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Recommendation I (p. 11): The BHB / KEMH should change its accreditation body to the US Joint
Commission for the Accreditation of Healthcare Organizations (JCAHO) which, as our research
indicates, offers more robust methods for data collection and iterative, ongoing follow-up.

The hospital lab is already accredited by this group and the Office of Quality & Risk Management already receives

monthly email Sentinel Events Alerts from JCAHO International.

Although JCAHO's survey methodology (Periodic Performance Review) is similar to the Canadian Council on Health
Services Accreditation (“CCHSA") in that it is a self assessment, JCAHO offers additional services:

« consultation with the organization regarding compliance issues

- interactive “tracer” activities to track actual experiences of selected patients

« on-site review of patient safety (Priority Focus Process)

- after the initial survey, Unannounced Surveys and observation

The next CCHSA accreditation is scheduled for May 2008. Thus, it may not be possible to change accreditation
agencies before this time. However, it would be untenable for the BHB to wait until a new hospital is built to move
to JCAHO. The current CCHSA relationship does not provide or optimize interactive, ongoing feedback and consult-

ation for improvement measures.

Recommendation Il (p. 18): The hospital should review and follow its Bye Laws and Regulations
to ensure clarity, transparency and equitable implementation.

Hospital administration must ensure that its actions are based on or consistent with clear policies and rules. Ad hoc or
discretionary decisions should be easily explained and justified within the principles of due process and reasonableness.

Clinical governance is weakened by the fact that medical Chiefs of Departments are not aligned with Program

Managers. There should be more systematic ways for consultative decision-making.

While it is difficult to thwart someone determined to leak information, the hospital should respond with something
more than a cursory inquiry. Generally, institute a zero tolerance policy for rumour and back-biting, especially in front

of patients or the public.
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Recommendation Il (p. 21): The hospital should analyze legacy blocks and cancellations to
ensure best practice in allocation of OR time (and by analogy to zero-based budgeting principles).

Allocation of OR time should be based on annual utilization review; urgency of clinical volumes; waiting lists; and

equity amongst type of procedure and specialty.

OR times can be allocated by analogy to zero-based budgeting principles.

Recommendation IV (p. 24): The BHB/KEMH should immediately engage information databases,
specialist retainers and other relevant resources that doctors would be required to consult in
arbitrating between different views on clinical care. This information should also be used to
analyze disputed anaesthetic and surgical procedures and to establish standard protocols for
pre-, intra- and post-operative practices.

The hospital should negotiate for second opinion retainers with overseas specialties that are not represented in Ber-

muda so that the burden of emergency decisions is not left to solely to clinicians who are not specialists in those areas.

Note that the General Medical Council in the UK has initiated changes which will result in all doctors having to
undergo a process of revalidation. That can include regular appraisals, multi-professional (360 degree) feedback,
personal audits and hospital performance figures. Bermuda should give serious consideration to this as well.

Respected doctors should be brought in for continuous training (mandatory to maintain privileges).

There should be a system for internet access to current evidence-based medicine data and best clinical practices.

OPERATING ROOM PROTOCOLS

The hospital should institute Standard Operating Procedures, including “Time-Out":

« all patient identification is checked

« surgeon explains procedure including expected duration, complications, anticipated blood needs
+ all members of team take opportunity to express any concerns about the operation

« system for examining specimens before team disbands from OR

The hospital should clarify its “Most Responsible Physician” policy (and rationale for variations from the policy) in a
way that fosters collegiality for decision making on whether a patient is a candidate for emergency or night surgery,

air-ambulance, etc.
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Recommendation V (p. 32): The hospital should reconsider implementing outstanding recom-
mendations from previous reports regarding the Department of Anaesthesia and revisit the idea
of hiring its own anaesthetists - at least to cover Bermuda’s emergency needs.

The hospital should review arrangements regarding staff anaesthetists in other jurisdictions to determine if there are

incentives that would be of mutual benefit to the hospital and the existing practicing anaesthetists.

Such review should consider volumes and target goals for saturation of the number of anaesthetists per population.

On-call anaesthetists should be required to remain at the hospital during the on-call period.

The anaesthetic record should be reviewed to ensure recording of pre-induction values, anaesthetic technique,

equipment monitoring, patient monitoring and physiological variables and postoperative instructions.

Recommendation VI (p. 36): The BHB, in conjunction with relevant internal committees, the
Ministry of Health, the Bermuda Medical Council (“BMC”) and the Bermuda Health Council,
should engage in a strategic review of Bermuda’s clinical manpower needs, including whether
the BHB, the BMC or other entity should hold the work permits of the specialists who practice
only at KEMH.

In order to allay the many concerns about oppressive contracts and conflicts of interest with respect to physicians
holding the work permits of expatriate physicians, consideration should be given to the hospital or the BMC holding

these work permits.

This would allow for a rational flexibility in granting and releasing work permit holders depending upon strategic needs.

An open and transparent process should be set for the criteria and recruitment of physicians that responds to the

demographics and needs of the population.

Recommendation VII (p. 38): The hospital’s Board should review and rationalize its own struc-
tures and operations in accordance with best practices in order to strengthen its independence
and leadership.

There should be clear avenues of access to the Board from all of the various constituencies within the hospital.

There should be consensus amongst the executive and non-executive members of the Board with respect to rules

and committee responsibilities. There should be ongoing training for Board members.
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Recommendation VIII (p. 47): KEMH should clarify qualification equivalencies between different
jurisdictions and establish an adequate induction program.

Given the stereotypes that have persisted over the years, it would be negligent of KEMH to acquiesce in continued con-

fusion. Equivalencies should take into account years of training and practice as well as examinations.

In particular, the matter of anaesthetist equivalencies and required qualifications should be sorted out.

There is no need to invent the wheel. Equivalencies and guidelines for practice in other jurisdictions have been
developed. For example, pursuant to 2003 UK legislation, guidelines are established by the Joint Committee on

Higher Surgical Training.

The Privileges Review Committee must be competent to judge specialties and employ a fair, pro-forma assessment

process equally applied to all applicants for all levels of privileges.

There should be a formal induction process for new doctors. A biography of their credentials, experience and interests
should be circulated. Likewise, they should receive adequate information about the skills of existing practitioners. The

formal orientation for all new staff should include adequate introduction to Bermudian history and culture.

A volunteer host program pairing new staff with Bermudians should be considered. There are models for minimum,

but invaluable, acculturation programs.

Recommendation IX (p. 55): KEMH must introduce an ‘apples to apples’ data collection and
comparison which is benchmarked to medical literature and includes mandatory reporting by
doctors to the Office of Quality and Risk Management and the Privileges Review Committee of
all elements of their practice such as lawsuits, insurance settlements and billing anomalies.

It is important that the infection control monitoring system be capable of identifying specific doctors with problems

in order to alert them to recurring issues.

Data must be collected on local doctor outcomes compared with the literature identifying expected blood loss,

infection rates, sterile field and practice, the way tissues are handled and repeat surgeries.

In order to encourage surgical teams to be on the same page pre-operatively and in the event of intra-or post-
operative complications, data on complication rates should be discussed prior to operations and should be correlated
with the age, obesity and co-morbidity of patients. To be fair, complication rates must also be compared with peers

and with literature of the complication rate accepted for these procedures.
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Develop clear guidelines about the volume of procedures necessary for clinicians to keep their skills up to date and

maintain credentials in those particular procedures.

Institute @ mandatory reporting requirement by doctors to the Privileges Committee of all elements of their practice

such as lawsuits, insurance settlements and billing anomalies.

Recommendation X (p. 58): The hospital should augment its Major Clinical Incident Policy to
ensure a clear, accessible and confidential procedure in a separate complaints department to
identify, report, review and respond to sentinel events. There should also be a policy, based on
best practices, for disclosing incidents to patients.

Centralize all incident reporting in one office for triage and allocation to respective departments and relevant leadership.

Separate out a Complaints Office or create a sub-specialty office within the Office of Quality and Risk Management
(which would retain the important task of setting standards). The Complaints Office would focus on the equally
important function of adequate inquiry and consistent follow-up. If separated, the two offices must have a close

relationship.

Introduce a confidential electronic reporting system; require reports to be submitted within two days. Incident reports
should not only be about sentinel events but also about breaches of administrative processes such as doctors

witnessing their own patient consent forms, cursory pre-operative assessment and post-operative follow-through.

The Complaints handling office must feedback to complainants and departments any disciplinary, remedial or policy
steps taken so that the institution as a whole is encouraged to report incidents for the purpose of long-term learning

and improvement.

The hospital must respond to incident reports by making the requisite structural and process changes that are

indicated by an analysis of the incidents. Otherwise, people will feel that it is futile to report incidents.
There must be formal, well-known, credible whistle-blowing protection.

A general report that categorizes and reviews (a) serious events, (b) efforts to improve patient safety proactively and

in response to actual events and (c) mechanisms needed to accomplish this goal, should be produced annually.

There must be a policy to ensure full disclosure to clients or relatives as soon as possible after discovery of critical

incidents (also recommended by the CCHSA Survey)
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Complication: An additional problem that arises following a procedure, treatment of illness and is
secondary to it, that may result from the illness or from independent causes. Postoperative complication

may (or may not) be directly related to the disease for which the surgery was done or to the surgery itself.

Error: There is little consistency in definitions for what constitutes "medical error". Some countries use
a wider definition that encompasses action and potential harm to patients, whilst others consider only

errors that cause actual harm:

+ From Australian General Practice: "An unintended event, no matter how seemingly trivial or common-

place, that could have harmed or did harm a patient".

« From US Family Physicians: "An act or omission for which the physician felt responsible and which had

serious or potentially serious consequences for the patient".

+ The Department of Health (UK): "The failure to complete a planned action as intended, or the use of

an incorrect plan of action to achieve a given aim".

Sentinel Event: “As defined by JCAHO (US), a sentinel event is an unexpected occurrence involving
death or serious physical or psychological injury, or the risk thereof. The term ‘sentinel’ reflects an event

that requires immediate investigation and response”.

Smith,D., Brennan, PJ, Fleisher, L., Approaches to Quality Improvement in Anesthesia Care.

Near Miss: A “Process Variation” that did not affect the outcome, but for which recurrence carries a
significant chance of a serious adverse outcome. Should be reviewed and changes made to decrease the

risk of the event happening again.

« The Department of Health (UK): "a healthcare near-miss" is a "situation in which an event, or
omission...arising during clinical care fails to develop further, whether or not as..a result of

compensating action thus preventing injury to the patient".

Substandard Care UK: “The totality of care — not only failure of clinical care, but also some of the
underlying factors which may have produced a low standard of care for the patients. This includes
situations produced by the action of the patient or relatives which may be outside of the control of the
clinicians. It also takes into account shortage of resources, administrative failures in services and back

up facilities such as anaesthetic, radiological and pathology services.”
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The OQRM should conduct ongoing educational programs to clarify policies and consequences of breach to staff and

to set out clear understanding of relevant terminology.

The main tool used to identify medical error has been incident reporting. It is generally regarded that this under-
estimates the extent of medical error, since it is opportunistic and medical staff can be reluctant to report mistakes
or incidents that occur. However, reporting errors, adverse incidents, unexpected outcomes that are analysed by a

Clinical Risk Officer are an extremely useful way to learn lessons about near-misses or mistakes that have happened.

Recommendation Xl (p. 64): The hospital must phase in mandatory, methodical, and regular
reviews of adverse events, including Morbidity and Mortality Rounds and analytical tools such
as Root Cause Analysis and Evidence Based Practice.

Given the current level of distrust, some help will be needed from a medical institution or training organization abroad

to phase in M&M rounds gradually.

The hospital should record morbidity and mortality rates and compare it to previous rates at the hospital as well as

generally recognized benchmarks from peer hospitals.

Recommendation XII (p. 68): The hospital must revamp entirely its disciplinary process,
including training in tribunal process. Consideration should be given to appointing lay arbitra-
tors to any disciplinary review panel.

Disciplinary charges must match and be derived from existing regulations and policies.

Ad hoc committees formed to investigate for the purpose of discipline should have adequate training in tribunal

process, investigative techniques and the principles of due process.

The policies for granting, modifying, suspending or withdrawing of privileges must be clear, equitable and well-

understood.

Discipline and remedial assistance should be consistent for similar types of incidents and based on clear principles

applied equally across the board.

Although the Shipman inquiry reported deficiencies in the system of self-regulation of the medical profession,
professionally led regulation is still accepted as the ultimate method for dealing with matters of poor performance.

People without a medical training cannot adequately evaluate and regulate physicians. On the other hand, the
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importance of the perspective provided by a strong non-medical input is now widely recognized'. Tribunals should

have representation from the public (such as Justices of the Peace).

Recommendation XIIl (p. 73): The hospital should require recruitment criteria for leadership
positions to include training in conflict management, diversity and administrative due process.
Physician leaders should have clear job descriptions, which include a credible commitment to
equality. Each Department should submit annual reports.

Physician leaders should have clear job descriptions and responsibilities. Each Department should produce formal,

annual reports including complaints, clinical incidents and diversity efforts.

In addition to management and clinical skills, the Chief of Staff, in particular, must have diversity and mediation
experience. This position requires a demonstrated ability to listen fairly and parse the text and sub-text of various
positions in order to advocate for the best interests of patients as a whole rather than for particular camps. Given the

current climate of mistrust, the hospital may have to cast a wide net in order to find this combination of skills-set.

Recommendation XIV (p. 81): The hospital should designate a person or office with executive
level authority to be trained in and conduct ongoing audits and reports on the institutional
climate with respect to race, country of origin, language, gender and other diversity areas.

Diversity ‘awareness’ is critically important, but it is not enough. Recent research from the US shows that the most
effective way for institutions to tackle problems of discrimination and diversity is by creating structures that embed

accountability, authority and expertise (such as affirmative action plans, diversity task forces and/or managers).

Best Practices or Best Guesses? Assessing the Efficacy of Corporate Affirmative and Diversity Policies, Dobbin et al, Amer. Sociological
Rev., Aug. 2006, vol. 7, 589

Recommendation XV: For hospital autopsies, the pathologist should confine his or her written
opinion to the matters in which the pathologist has appropriate expertise.

Although not expanded in the text of this Report, our clinical advisor expressed concerns that autopsy reports seemed
to reach conclusions beyond the expertise of pathologists. There were complaints of two instances in which black
interviewees believed that the autopsy attempted to exonerate (white) physician error. There is no evidence of this,
but in order to guard against such allegations, written opinions should be limited to the expertise of the pathologist.
When an autopsy is performed at the coroner’s direction, only persons authorized by the coroner should be allowed

to attend, and only for the purposes for which the coroner has approved their attendance.

1 2006 Good Practice Guide, Association of Anaesthetists of Great Britain and Ireland (AAGBI)
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CURE DEFINITIONS APPENDIX

to the
Ombudsman’s Own Motion

SYSTEMIC INVESTIGATION
into
Allegations of Discrimination
Involving Medical Professionals at KEMH

(pursuant to s. 5(2)(b) and s.24(2)(a) and (3)
of the Ombudsman Act 2004)
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From the Commaissiton for Unity and Racial Equality (“CURE”)

Disparate Impact

Any test, job criterion, educational statistic, or crime statistic in which people of colour are rated more poorly than

white people.

Institutional racism

A variety of systems operating within an organization that allows for attitudes, behaviours and practices that
subordinate persons or groups because of colour. The systems' effect is to perpetuate and maintain the power,
influence and well-being of one group over another. Institutional racism can be present in all areas of life (i.e,
education, housing, businesses, employment, professional associations, religion, media, criminal justice, etc.) but
originates in the operation of established and respected forces in society. Although equally destructive, the practice
receives far less public condemnation than does individual racism because it is far more subtle than individual racism.
Institutional racism can be documented only with the use of a carefully designed system of statistical inquiry and

analysis.

Prejudice

A judgement or opinion about others, made without knowledge, thought or facts. Implies a preconceived idea,
judgement, or opinion, usually unfavourable and marked by suspicion, fear, intolerance, or hatred. Prejudice may be

directed towards a racial, religious, cultural, or ethnic group.

Racism

Any action or attitude, conscious or unconscious that subordinates an individual or group based on the colour of their
skin or race (Source: U.S.Civil Rights Commission). Racism stems from a strongly held belief that human races have
distinctive characteristics that determine their respective cultures, and that the white race is superior and has the right
to rule others. Racism is a policy of enforcing such asserted rights and implementing a system of government and
society based on it. Individually or institutionally, racism is ultimately the misuse of power (social, economic and
political) in granting resources, changing structures, rewarding or punishing, deciding what is important and deciding
who shall have ‘access’ — on the basis of race. Racism is not the intent but the effect of attitudes, behaviours,
policies, and practices. The equation of “Prejudice + Power = ‘sms’ applies to race and other grounds of potential

discrimination (Adapted in part from the Random House Dictionary of the English Language)
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White privilege

Often used in ‘race’ work as a term associated with the advantages of one group over another. In a racialized society,
not all white people are well off or particularly powerful, given a class system, a patriarchal system, and other forms
of advantage and disadvantage (i.e., rich white people may be more powerful than poor ones; white men may be
more powerful than white women; able-bodied whites may be more powerful than those with disabilities...).
However, these other forms of privilege may never fully eradicate white privilege. White privilege plays our differently
for different people. But, when all other factors are equal, whiteness matters and carries with it certain advantages.
For example, although whites are often poor, their poverty does not alter the fact that relative to poor and working
class persons of colour, they have an advantage. While many people face obstacles on the basis of nonracial factors,
being a member of the white race elevates whites over similarly situated persons of colour (Source: White Like Me,
Wise, Tim. 2005. Soft Skull Press: N.Y.).
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PROCESS APPENDIX

to the
Ombudsman’s Own Motion

SYSTEMIC INVESTIGATION
into
Allegations of Discrimination
Involving Medical Professionals at KEMH

This Appendix was submitted to the
Speaker of the House of Assembly and was
tabled in Parliament at the end of March, 2007.

(pursuant to s. 5(2)(b) and s.24(2)(a) and (3)
of the Ombudsman Act 2004)
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“There ts always a flurry of policies; everything changes;
and then everything goes back to the way it was.” [BB]

Genesis of the Systemic Investigation

1. “We all use THE hospital — either on the way in or on the way out” (interviewee). Young or old, black or white,
expatriate, Bermudian, tourist — almost all of us have had to use or visit the hospital at some time or other. lts mission,

location, capacity and culture have some immediate meaning to us all.

2. Repeated rumblings, rumours and media hype over the years therefore do cause us some concern as they seem
at odds with and detract from the mission of the Bermuda Hospitals Board ("BHB") to act as “a committed team of
professionals working in partnership with patients, their families, clients and the community to provide high quality

health care services that meet their needs and expectations”.

3. Between January and June 2006 three complaints alleging racism amongst medical professionals at the King
Edward VIl Memorial Hospital (“KEMH") were lodged with our office. Complainants were adamant that the issues
were not limited to them but rather represented systemic, fundamental problems that spawned and perpetuated toxic
relationships amongst medical practitioners. Moreover, they alleged that the issues had not been addressed
adequately or fairly by KEMH or the BHB.

4. Before considering whether a systemic investigation would be appropriate, we reviewed media reports and also
reality-tested the allegations. It became clear that there are commonly held, long-term perceptions that relationships

amongst medical practitioners were less than collegial at best and rife with discrimination at worst.

5. Race was most frequently named as the source of the alleged discrimination. As a protected category under
s. 2(2)(i) of the Human Rights Act 1981, we first contacted the then Chairman of the Human Rights Commission
("HRC") in order to refer the matter. The HRC consulted and decided that it was not able to conduct a systemic

investigation at that time.

6. Accordingly, we decided that instead of investigating each individual complaint which might entail repetitive lines
of questioning, a systemic investigation was warranted as the allegations pertain to Bermuda's single medical hospital.
The Northern Ireland Ombudsman, who has a global health administration background, noted: “the issues are not

unique to Bermuda: your investigation will be hugely important to the entire Ombudsman system”.

7. We consulted with the Special Ombudsman Response Team (“SORT"), a specialized group within Ombudsman
Ontario that conducts investigations on high profile issues which can impact a large number of people. This team has
galvanized the international Ombudsman community with their successes. SORT's criteria to determine whether an

issue warrants a specialized, systemic investigation are:
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« serious and sensitive issue having a high public interest component
+ broad systemic implications
« facts of the complaint are complex and/or not agreed upon

« there is no likelihood of an informal resolution to the complaint.

8. Our initial contact with the then Chairman of the BHB revealed that the Government had also determined to
conduct a wide-ranging inquiry. Our understanding is that the Government decided that its review should be outside
of the then Ministry of Health and Social Services in order to ensure credibility and relative independence. Accordingly,
carriage of the issue was put within the then Ministry of Labour, Public Safety and Home Affairs which had already

scheduled preliminary scope discussions with a labour negotiation/process expert.

9. As many of the medical professionals potentially involved in the review are not employees of the BHB, we
suggested to the Chairman that employment parameters might be inadequate. Further, any Government review
should have the same investigation powers provided for by the Ombudsman Act 2004 (“Act”). We anticipated that
complaints would inevitably be made to this office if that review was not perceived as independent. It is preferable
that the Ombudsman conduct an investigation in the first instance — before witnesses become jaded and/or

investigation-weary.

10. The Cabinet invited us to set out the Ombudsman'’s statutory authority for systemic investigations.

S. 5(2)(b) of the Act provides for an investigation by the Ombudsman on her
“own motion’, notwithstanding that no complaint has been made to her, where she is satisfied that there are

reasonable grounds to carry out an investigation in the public interest.

After consideration, the Cabinet agreed to support —and has cooperated fully with —our investigation.

Pre-Investigation Diagnostics

11. In order to determine the scope and frame of the issues and investigation, we employed the diagnostic
methodology of Conflict Management Inc. (corporate arm of the Harvard Negotiation Project). This included meeting
with seven key administrators of KEMH and relevant organizations. We canvassed their perceptions of the issues,

concerns and possible roadblocks to a systemic investigation as well as their definitions of success.

12. We were assisted in the diagnostic and scoping process by SORT's Director and Lead Investigator. SORT
investigations typically include extensive document review and witness interviews which are usually taped and
professionally transcribed in order to ensure accuracy. For investigations of the projected issues and magnitude

identified during our diagnostic interviews, SORT usually assigns up to ten investigators and twice as many support
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staff. We adapted SORT's template to the context of Bermuda as well as to the logistics and schedules of our small
office of four people. (We did hire two researchers and an additional administrative assistant for approximately two

months each.)

13. While racism was the most frequently named allegation of discrimination, interviewees on all sides of the issue
were unanimous in perceiving that a number of other differences similarly impact professional relationships and
contribute to an increasing crescendo of tension and mistrust. As a consequence, in our press release of 1st

September 2006 we framed the investigation as:

“a major systemic investigation into allegations of discrimination involving medical professionals at KEMH. The
investigation will focus on whether or not there is a basis for these allegations, including any response to such

allegations and, if so, what is the impact on patient care.”

Investigation Scope

14. DOCUMENTARY EVIDENCE

S. 12(2) of the Act provides that the Ombudsman

may obtain information from such persons and in the manner, she considers appropriate.

S. 14(1) of the Act gives the
same privileges in relation to the giving of information to the Ombudsman, the answering of questions put
by the Ombudsman, and the production of documents and things to the Ombudsman, as witnesses have

in the Court.

Over 1,000 pages of documents were produced and reviewed:

« All BHB/KEMH policies and procedures; risk management reports and Minutes from the year 2000 to
date of the BHB and several of its sub-Committees: including Ethics, Privileges, Hospital Management

Team, Operating Room, Quality & Risk Management;

« Previous reports: including 1993 ‘Bevan’ Report, 2002 Anesthesia Review, 2003 Kurron Report, and the
2005 Accreditation Survey Report.

We thank the Board, CEO(s), Deputy CEO, Hospital Management Team, Chief of Staff and especially the
Office of Quality & Risk Management for their assistance in the production of documents and encouragement of

witness interviews.
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15. PROFESSIONAL ADVISORS

In addition to SORT, we sourced specialized expertise in hospital management ethics, clinical evaluation, diversity
amongst professionals and small jurisdiction dynamics in Ombudsman investigations. A list of our professional advis-

ors who assisted with research abroad as well as interviews in Bermuda, is attached. We are indebted to them all.
16. WITNESS INTERVIEWS

S. 13(2) of the Act states that the Ombudsman

shall not be bound by the rules of evidence but shall comply with the rules of natural justice.

S. 14(2) of the Act (2) provides that

Compliance with any requirement of the Ombudsman under section 13

(a) is not a breach of any relevant obligation of secrecy or non-disclosure, or of the enactment or

provision by which that obligation is imposed, and

(b) no person shall be liable to prosecution for an offence against any enactment by reason only of that

person's compliance with any requirement of the Ombudsman under that section.

Confidential interviews were conducted with 113 individuals both in Bermuda and elsewhere. The interviews were led
by either A. Brock, Ombudsman or Q. Kumalae, Investigations Officer, (either together or in various combinations with

our professional advisors). Our aggressive schedule usually entailed 4 interviews per dedicated day —spread out over:

« four 1 week intervals
(A. Brock and Q. Kumalae 55 interviews)

(B. Nicholls and K. Addo 22 interviews)

« one 4 day interval
(A. Brock and Q. Kumalae 16 interview)
(K. Addo and E. Collins 14 interviews)

* two 3 day intervals

(A. Brock and Q. Kumalae 17 interviews)

* two 2 day intervals
(A. Brock and Q. Kumalae 11 interview)

(Sir F. Blackman and B. Nicholls 6 interviews)
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« September-March interspersed

(A. Brock and Q. Kumalae 23 additional interviews)

« Nov. 16 & 17: analysis meeting
(A. Brock, Q. Kumalae, Sir F. Blackman, B. Nicholls, K. Addo, G. Jones; Dr. D. Thomas by telephone)

« February — March 2007: clinical evaluations
(Dr. Lee Fleisher 19)
(Dr. D. Eden 3)

There were nine repeat interviews. A copy of the generic letter sent to each interviewee to explain the process is
attached. Most interviews were taped and professionally transcribed. All interviewees were free to decline being

taped. Ten of the 113 interviewees so opted.

The interviews, conducted in almost all instances by two interviewers each, were quite in-depth. Approximately
83 of the interviews lasted one to two hours; and approximately 30 of the interviews lasted between two to three

hours or more.

Profile of the interviewees:

Black: 57 Bermudian, Spouse or PRC: 80 Local Organizations: 2
White: 48 Work Permit: 22 Overseas Organizations: 2
Other: 4 Overseas: 7

Although sometimes grueling and uncomfortable, we are informed that at least some interviewees found the process

cathartic. We thank them all for their candour and time.

Delay in Substantive Report

17. In September 2006, we estimated that the substantive report could be submitted to the Speaker of the House

of Assembly by the end of March 2007. That report will be delayed by approximately two months because:

a) there were more interviews than our original estimate of around 80. Unavoidable postponements required that
fifteen were conducted in January, eleven in February and three in March. Five remain outstanding and are scheduled

for April.

b) We had originally sourced clinical evaluators from the Johns Hopkins Medical Institute ("JHMI"). However, during
the course of our investigation, the BHB cemented a relationship with JHMI. After some consultation, JHMI lawyers
determined that the evaluators would not be able to assist. Therefore, in December, we had to restart the process of

sourcing new clinical evaluators and then schedule them in accordance with their already very challenging diaries.
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c) We had initially hoped to utilize a local investigator to assist with the interviews, even during his vacation time if
necessary. However, this was not possible. SORT kindly stepped in at quite short notice by providing a lead

investigator to fill the gap.

d) In January 2007, we learned that one of the original complainants had reinstituted legal proceedings. A
reassessment of our investigation strategy was required in order to ensure that document production and inquiries

did not infringe on the judicial process.
e) Critical evidence became available only in mid-March.

18. While | regret that we cannot submit the substantive report by the end of March, | hope that this interim Process

Appendix is of interest and provides a glimpse of the complexity and thoroughness of this investigation.

Arlene Brock

Ombudsman for Bermuda
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Professtonal Advisors

Kwame Addo has been with Ombudsman Ontario since 1990 and is a lead investigator for the Special Ombudsman
Response Team (SORT). Mr. Addo was the lead investigator in numerous investigations including the provision of
pediatric testicular prostheses and newborn screening. Prior to joining Ombudsman Ontario, he was a Senior Claims
Officer with the Ministry of Transport and investigated and resolved all claim types against the Crown. He served on
the Toronto Mayor's Committee on Race Relations and is the Coordinator of Ombudsman Ontario’s Federated Health

Campaign. Mr. Addo assisted with investigation design, analysis of interviews and documents and media reports.

Sir Frank Blackman was the first Ombudsman for Barbados from 1987-1993. He is a founding member of and
consultant to the Caribbean Ombudsman Association. Prior to his appointment as Ombudsman, he served Barbados
for over 40 years as the Head of the Civil Service, Cabinet Secretary and Clerk to the Upper House of Parliament. Sir.
Frank chaired Bermuda's (Electoral) Boundaries Commission. Sir Frank assisted with analysis of interviews,

complaints handling, discipline and regulation.

Dr. Malcolm V. Brock, cardiovascular surgeon, assistant professor of Thoracic Surgery at Johns Hopkins Hospital and
author of more than 40 scientific papers and one book, also heads a NIH funded laboratory researching lung and
esophageal cancers. Dr. Brock assisted in the pre-investigation phase with research on surgical protocols, clinical

incident reporting, accreditation and sourcing expert advisors in the US and UK.

Eric Collins is a Vice-President of Tegic Communications, Inc, a subsidiary of AOL. He manages all partnering,
marketing and communications activities globally to Tegic's customers, partners and users and is responsible for
worldwide sales for handset OEM and carrier partners. He was a founding managing partner of ThoughtBridge, a
negotiation strategy firm spun-off from Conflict Management Inc. (where he led a team conducting a systemic inquiry

into race relations at Harvard University). Mr. Collins assisted with investigation strategy and initial interviews.

Dr. David Eden is a Regional Supervising Coroner for the Office of the Chief Coroner of Ontario. He chairs the
Office’s Quality Assurance Committee and is a member of the Best Practices sub-Committee. He is a part of the
National Mortality Database Initiative for Health Canada and Statistics Canada. He teaches in a wide variety of fora
about processes for dealing with sentinel events, particularly at the Physician Management Institute in Canada. Dr.

Eden assisted with clinical evaluations and process monitoring.

Dr. Lee Fleisher is the Chair of the Department of Anesthesia and Critical Care at the University of Pennsylvania
Health System. He was previously the Director of the Program for Medical Technology Assessment and Practice at
the Johns Hopkins University School of Medicine. He is the Chair of the Taskforce for Practical Guidelines for the
Society of Cardiovascular Anesthesiologists. He is on the Steering Committee of the national Surgical Care
Improvement Project (sponsored for the Centers for Medicare and Medicaid Services, Agency for Healthcare Policy
and Research, Centers for Disease Control and 10 other partners) and is a Technical Expert for their Panel on

Surgical Site Infection and Cardiovascular Disease. Dr. Fleisher assisted with clinical evaluations.
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Gareth Jones (SORT) served as a police sergeant with the Metropolitan Police in London, UK before becoming an
investigator with the Special Investigations Unit of the Attorney General of Ontario. He was the lead investigator for
over 500 cases where police were accused of involvement in deaths, serious injuries and sexual assaults. He was
Special Advisor to the Military Ombudsman Office of the Department of National Defense / Canadian Forces and
became the Director of their Special Ombudsman Response Team. Mr. Jones was appointed to direct and develop
Ombudsman Ontario’s Special Ombudsman Response Team which is becoming recognized worldwide as a model

of investigative excellence. Mr. Jones assisted with investigation design, analysis and report structure.

Dr. Larry Kaiser is a Chaired Professor, Chairman of the Department of Surgery and Surgeon in Chief of the
University of Pennsylvania School of Medicine, Medical Center and Health System respectively. He is the Chair of the
Credentials Committee of the American Board of Thoracic Surgery and is on the Credentials Committee of the
American Board of Surgery. Dr. Kaiser is a noted author in the field of Thoracic Surgery and is on the Editorial Board
of several journals including The American Journal of Surgery and the Annals of Surgery. He is Principal Investigator
of several studies funded by the National Institutes of Health and holds patents for the invention of thoracoscopic

instruments and methods. Dr. Kaiser assisted with clinical evaluations.

Robert Nicholls’ career in health care management and ethics includes thirty-five years with the National Health
Service as a manager at hospital, district and regional levels and as a member of the NHS Executive. In 1995, he was
awarded a CBE (Commander of the British Empire) by Queen Elizabeth Il for his services to health care. He is a
Fellow and Past President of the Institute of Healthcare Management and is the London Region NHS Appointments
Commissioner. He is @ member of the Clinical Education Committee of the Oxford University Medical School. From
2003 to 2005 he was Chairman of the National Clinical Assessment Authority which was recommended for key
advisory roles by the two most significant investigations into health care issues in the UK (Bristol Infirmary and
Shipman). Mr. Nicholls has served on the Royal College of Physicians Working Party on Professionalism. He was
appointed to several committees of the General Medical Council including Standards/Ethics, Governance and Fitness
to Practice. He has consulted on medical regulation and health care management and reform around the world.

Mr. Nicholls assisted with ethics analysis, hospital management and clinical and corporate governance.

Dr. David Thomas is Senior Associate Dean, Director of Faculty Recruiting and H. Naylor Fitzhugh Professor of
Business Administration at Harvard Graduate School of Business Administration. He is the 1998 recipient of the
Executive Development Roundtable’s Award for Contributions to Executive Development Theory and Practice. His
book Breaking Through: the Making of Minority Executives in Corporate America (with John Gabarro) is the recipient
of the Academy of Management's Award for outstanding contribution to the advancement of management
knowledge. Professor Thomas received his B.A., M.Phil., and Ph.D. degrees from Yale University. He also holds a
Master of Arts in Organizational Psychology from Columbia University. He serves on several corporate and Not for
Profit Boards, including the Brigham and Women's Hospital in Boston. Professor Thomas assisted with issues of

diversity, strategic human resources management and hospital governance.
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RESPONSES
to the
Ombudsman’s Own Motion

SYSTEMIC INVESTIGATION
into
Allegations of Discrimination
Involving Medical Professionals at KEMH

(pursuant to s. 5(2)(b) and s.24(2)(a) and (3)
of the Ombudsman Act 2004%)
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Ministry of Health

Ref: MOH-MHQ 138
24" October, 2007

Ms. Arlene Brock
Ombudsman for Bermuda
Office of the Ombudsman
Suite 102

14 Dundonald Street West
Hamilton HM 09

Dear Ms. Brock,

Response to Ombudsman’s Report on allegations of discrimination
amongst medical practitioners at the King Edward VII Memorial Hospital

Thank you for providing me a preview of your report into allegations of discrimination
amongst medical practitioners at the King Edward VII Memorial Hospital. It garners very high
marks in my view in setting out the issues clearly. Your methodology was unique and
refreshing.

Public confidence in KEMH is a primary goal. In every way KEMH is akin to a centre
of medical justice. Patients, practitioners and workers all expect fairness, integrity, medical
professionalism and competence to be daily watchwords since decisions taken in this institution
often entail life and death.

The issues raised in the report are extremely important and many of them have also
been identified by the new management team of the Bermuda Hospitals Board. I am pleased to
report that a significant number are already in-train.

[ am confident that the Board and management team will take the necessary steps to
ensure that our hospitals meet their mandate to be “Centres of Excellence.”

Thank you again for this report. You can be sure that the Board will have my full
support as they move forward to achieve their goal to provide first class medical care.

Q

The Hon. Michael J. Scott, JP, MP
Minister of Health

0. Box HM 380 e Hamilton HM BN e Bermuda e Telephone: F11.278.1900. Ext. 1901 o Faesimile: 111.292.2622



Bermuda Hospitals Board

CARING FOR OUR COMMUNITY

David W Hill

BY HAN D Chief Executive Officer

7 Point Finger Road
Paget, DV 04
PO Box HM 1023

24" October 2007 Hamilton HM DX
(Tel) 441-239-2003

(Fax) 441-239-5908
david.hill@bermudahospitals.bm
Ms Arlene Brock www.bermudahospitals.bm

Ombudsman for Bermuda

Office of the Bermuda Ombudsman
Suite 102

14 Dundonald Street West
Hamilton HM 09

Dear Ms Brock

I would like to thank you for allowing us access to your published investigation of discrimination at
Bermuda Hospitals Board. The Board welcomes the publication of your report, which reflects the
thoroughness and professionalism of the research undertaken through interviews and review of BHB
documents.

Board access to the report has to date been restricted in accordance with your governing legislation. 1
now look forward to sharing the full report with the Board and management of the hospitals so that we
can agree how best to implement your recommendations. I am also grateful for the support you have
already shown in helping us through the implementation process as we go forward.

Our new Board and management have already recognised the importance of BHB making changes that
will make us a fairer, more progressive organisation for physicians and all our employees. It is no small
task, but we recognise it is fundamental for us to successfully serve the community of Bermuda with the
highest quality of healthcare services going forward.

We are under new leadership, with a new Chairman, Deputy Chairman, Chief Executive Officer and
Chief of Staff. There has also been a restructuring of the Senior Management Team at BHB. We are now
well advanced in overhauling many of our current by-laws and practices in order to establish a sound and
fair structure at our hospitals.

As such, I am pleased to report the progress in addressing concerns raised by medical practitioners at the
King Edward VII Memorial Hospital prior to your report’s publication. We are already implementing
many of your recommendations and are working to introduce international best practices throughout our
organisation.

The Board has already discussed the benefits of moving to the Joint Commission (previously called
JCAHO) for accreditation (Recommendation I), given our close association with East Coast hospitals.
Our Pathology Lab has been accredited by Joint Commission International, the international arm of the
Joint Commission, since January 2006. We are, however, currently in the process of completing our tri-
annual accreditation with the Canadian Council on Health Service Accreditation (CCHSA).

KING EDWARD VII MEMORIAL HOSPITAL MID-ATLANTIC WELLNESS INSTITUTE
Paget Devonshire



Page 2
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Ms Arlene Brock, Ombudsman for Bermuda

This still remains an important goal for 2008, especially as the CCHSA has moved much closer to the
Joint Commission standards, including constant monitoring, ensuring that the bar is already raised for the
delivery of service to the Bermuda community, even as we transition.

The creation of a new position, Director of Physician Relations, in January 2007 and, even more
significantly, the appointment of a new, full-time Chief of Staff (COS) in September 2007 have been
instrumental to much of our progress towards restructuring our current by-laws and credentialing
(Recommendation II). This includes a privileging project that will allow BHB to map equivalencies so
that we can recruit and promote on an equivalent basis for physicians trained in different countries.
(Recommendation VIII)

The COS is already undertaking a detailed analysis of OR useage, and is recruiting a Chief of Surgery and
reorganising the OR Committee to oversee a demonstrably fair allocation of surgery time
(Recommendation III). To provide better access to evidence-based medical sources and reference
materials, and to allow eventual online clinical management for physicians, the COS is working with our
Chief Information Officer (CIO) to develop a physician portal. This will be critical in meeting your
fourth recommendation.

We are already working towards utilising ‘apples to apples’ data collection and comparison, and
mandatory reporting by physicians of all elements of the practice (Recommendation 1X). A policy on
mandatory reporting and review of adverse events is already under development, although it may require
health privacy type legislature before being completely effective (Recommendation XI). Autopsies at the
hospital are now undertaken along standard procedural lines (Recommendation XV). The COS is also
working closely with the CIO and Director of Quality & Risk Management to automate the process of
reporting sentinel events (Recommendation X).

Work on our disciplinary process (Recommendation XII) is being advanced by our COS for physicians,
and will also be a key deliverable of the new Director of HR, when appointed, for the rest of the
organisation. For physicians, the restructured by-laws will result in a completely new peer review
process, which will ensure all errors are reviewed and the most serious are tracked for appropriate actions.

Physician leadership training is planned along with succession planning for medical staff
(Recommendation XIII). The Director of Human Resources will review the induction programme and
recruitment criteria for administrative leadership positions as well as advise on implementing a person or
office with executive level authority to conduct audits and reports on institutional climate with respect to
diversity.

Of the remaining recommendations, our Board and Senior Management will consider how best to
progress once your full report has been fully disseminated.

With regards to the Department of Anaesthesia (Recommendation V), our ability to consider hiring our
own anaesthetists will rely on our ability to charge for anaesthetist physician services. This will allow us
to afford the level of anaesthetists your recommendations would require. Clinical manpower needs
(Recommendation VI) in Bermuda are highly complicated due to the small size and remote location of our
community. We will sit down with our local and international partners to discuss the best way forward.

KING EDWARD VII MEMORIAL HOSPITAL MID-ATLANTIC WELLNESS INSTITUTE
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Finally, as already noted by the Minister, our Chairman has proposed a new structure to the Board to
ensure it has the right mix of expertise to ensure it can provide sound governance to the BHB.

We are cognisant that the people in the community and our own staff will be looking to us to make
effective and lasting changes. Following the full publication of our report we will be actively engaging
with all our staff. We want to fully support them through this difficult process and ensure they can raise
any issues of concern about discrimination of any kind in an open, supportive environment.

We hope to achieve this through various methods and processes, beginning with:
e Facilitated open forums
e  An anonymous, confidential hotline
¢ Independent advice
o Ongoing open communication

We do not take our duty lightly and look forward to the ongoing support of the Ombudsman’s office as
we move forward.

Yours sincerely

Vb N4

‘2\0 David W Hill
Chief Executive Officer

DWH:jps
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Responses

During this past summer, the Minister of Health, Chairman of the BHB, Permanent Secretary of Health and BHB Chief
Executive Officer had the opportunity to read and comment on the preliminary draft of this Special Report. Further to
their reading of the final draft during these past few weeks, | am pleased to report that the Ministry and the Bermuda

Hospitals Board were unreserved in their acceptance of my findings.

| commend the Minister's vision that KEMH must be “a centre of medical justice” as well as the BHB's resolute
commitment to making “effective and lasting changes”. The BHB's analysis of progress to date on each Recommend-

ation is highly encouraging.

Given the pivotal role of the hospital in Bermuda, the public deserves nothing less than all best efforts. | look forward
to a progress report on the implementation of the Recommendations at 30 June 2008 and offer my full support in

any capacity possible.

Arlene Brock
Ombudsman for Bermuda
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