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The New Zealand Government signed up to the OPCAT in 2003. Upon doing so, they committed
themselves to facilitating and financing the establishment and operation of such a system in New
Zealand.

In 2006 the Government gave effect to their obligations under the OPCAT by passing the Crimes
of Torture Amendment Act. The amended Act included a new Part 2 which essentially provided
for three things:

1. open and unrestricted visits by an international review body which will do its own
examination and monitoring of New Zealand’s places of detention as well as evaluate the
national review bodies;

2.  the establishment of national preventive mechanisms (NPMs) which will have completely
unrestricted powers of entry, inspection and access to information and detainees 24 / 7;
and

3.  the establishment of a central co-ordinating NPM whose function is to co-ordinate the
activities of the NPMs and liaise with the international review body.

A brief comment on the Ombudsmen's involvement in the 'setting up' process

The OPCAT was silent on the form or type of organisations that NPMs should be. Some
countries, like the UK, Ireland, Germany and Italy for example, chose to create specific new
bodies to do the monitoring. But starting from scratch meant they had to:

° build a relationship with all the relevant organisations;
° get a constructive dialogue going with the relevant authorities; and
° establish their own credibility.

In contrast New Zealand chose to designate five already existing bodies to be the National
Preventive Mechanisms including the Ombudsman, with a central body to co-ordinate their work
and liaise with the United Nations. The central co-ordinating body in New Zealand is the Human
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Rights Commission (HRC).
Harding and Morgan commented on this approach in their 2009 study:*

“..The coordinating role of the HRC as the Central NPM has developed in several
ways. Most notably, NPM meetings are held quarterly at which each NPM reports its
activities and broad discussions occur as to methodology, priorities, scope of
inspections, style of reports and related matters. The Chief Commissioner of the HRC
believes that the fact that the Central NPM does not have any direct inspection role
has, despite her earlier concerns, turned out to be an advantage in that there is no
danger of any given approach becoming, by default, the dominant model. In her view,
the bureaucratic hazards of territoriality have also been successfully avoided....”

The other NPMs are agencies which the New Zealand Government considered to have a tradition
and reputation for institutional independence and credibility. The following agencies are
formally designated as New Zealand’s National Preventive Mechanisms under the Crimes of
Torture Act 2006:

1. the Independent Police Conduct Authority - which is designated to examine the conditions
and treatment of persons who are in police cells or otherwise detained in the custody of
the police;

2.  the Children’s Commissioner - who is designated to look at the conditions and treatment of
children and young persons in care and protection and youth justice residences;

3.  The Inspector of Service Penal Establishments, appointed under the Court Martial Act -
This office monitors the conditions and treatment of persons detained within the military
justice system; and

4. The Ombudsmen - who are designated to oversee the following places of detention in New
Zealand:

- prisons (where we already have jurisdiction under the Ombudsmen Act);
- health and disability places of detention;

- premises approved and agreed under the Immigration Act 1987;

- youth justice residences; and

- child care and protection residences.

A complicating factor for us is that part of our function is shared with the Office of the Children’s
Commissioner. We are both designated to visit and monitor child care and protection residences
and youth justice facilities. This could have been problematic, particularly in terms of
determining how this should work in practice, and avoiding unnecessary duplication.

! OPCAT in the Asia-Pacific and Australasia — Richard Harding and Neil Morgan (2009).
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This shared jurisdiction is also complicated by the fact that any act, omission, decision or
recommendation of the Children’s Commissioner can be the subject of a complaint to the
Ombudsmen and investigated under the Ombudsmen Act. For these reasons, and others we
have developed a memorandum of understanding as to how we work together in relation to
monitoring these particular facilities. In practice this has worked well.

The multiple approach adopted in New Zealand looked and sounded fairly straightforward (and
that is certainly what the Government thought when it signed up to the OPCAT and then
designated the Ombudsman to oversight the various places of detention for which we would be
responsible). But, as with most things, the devil is in the detail. Particularly when you consider
that, in New Zealand, there are 11 different Acts under which people can be detained, and there
was no definitive list of the total number of places of detention. For example, the Ministry of
Health was initially not able to tell us exactly how many 'locked' facilities its District Health
Boards operated.

The Ombudsman as an effective NPM

When a country is contemplating the mechanism for implementing the OPCAT a common debate
is whether the National Human Rights Institution (NHRI) or an Ombudsman is the more
appropriate agency to lead this work.

Many countries have opted for the latter on the basis that the Ombudsman’s breadth of
jurisdiction and powers enables a broader approach to be taken. The Ombudsman is
independent and generally reports only to the Parliament or its equivalent and has its funding
authorised by Parliament.

The Ombudsman's Office in New Zealand is celebrating its 50th Year this year, and so the
Ombudsman has the credibility built up over those 50 years as being an independent, robust and
trusted agency. A high level of integrity, and trust in the work of the office, had been established
with government agencies, and with the public.

So in this country it was only necessary for us to do our part in promoting the value of the OPCAT
process and also to demonstrate that we could be a valuable resource for agencies in highlighting
specific or systemic issues which needed action; then to draw attention of the appropriate
Minister to the need for resources to deal with these issues.

Commenting on the New Zealand development of the OPCAT in Australasia and the Pacific,
Harding and Morgan note:

“..the NPMs, including the HRC and the Ministry of Justice, have each recognised the
need to explain to senior Departmental personnel and to line staff what the new
system is all about. Efforts are being made to produce simple guidelines in electronic
and booklet form. They include such matters as routine examples of Cruel, Inhuman
or Degrading Treatment or Punishment, a definition of torture, the fact that on-the-
ground staff carry responsibility for the safety of NPM staff while they are on-site, the
importance of the role of one-on-one meetings and the confidentiality to which
interviewees are entitled, and the duty to facilitate free movement within places of
detention.
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. the New Zealand agencies have demonstrated their understanding that, if the
OPCAT is to be effective in the long run, the personnel affected must be enabled to
understand what it is and why it is important. Ultimately, as with all inspection
regimes, the beneficiaries are actually as much the staff as the detainees; that is the
message that training on the OPCAT aims to get across.”

Delegating the powers and responsibilities to Inspectors, to ensure the separation of
the Ombudsman's normal function from its NPM responsibilities

The UN requires that when an existing agency is designated as an NPM there must be a strong
internal separation of this role from its other functions. To facilitate this we appointed two
Crimes of Torture Act (COTA) Inspectors to assist with the exercise of our functions under
delegation, and we have made a concerted effort to keep separate our investigation role from
our OPCAT role as much as possible. The OPCAT work and visiting schedules are kept secure and
locked off from investigators. If a complaint arises from an OPCAT visit, then we deal with that
under our Ombudsmen Act powers. Similarly, if any of our designated Prison investigators comes
across anything which falls into the OPCAT framework they will refer that to the OPCAT
inspectors.

However, while a strict internal separation of roles may be desirable, in the New Zealand context,
given the limited resources we have, a total separation just is not practical for any of the other
New Zealand NPMs, especially where little if any extra funding is provided. We are all in
agreement that the practical has to trump the theory in this case and the Human Rights
Commission (as the designated liaison between the NPMs and the UN) agreed to support our
approach. To date, there seem to have been no issues arising from the lack of a complete
separation of the roles.

Scoping of the role was essential
Scoping for this new role raised some very important issues for us:
° geographically the sites for which we are responsible cover the length and breadth of New

Zealand and would necessitate much travel. To extract the best value for money out of the
travel costs the Inspectors do multiple visits to different sites in a particular area;

° it was to be nearly three years before we established a reasonably accurate list of mental
health sites;

° we had to determine exactly who were the most appropriate personnel/ managers on site
that the Inspectors ought to be dealing with;

° complicating matters considerably was the recent realisation that our visit responsibilities
may also cover secure aged care facilities (particularly dementia units - of which there are

> Ibid.
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160) and for which we have yet to receive any additional funding. We are presently
scoping this potential additional role.

The composition of visiting teams

During the scoping exercise the Chief Inspector was assisted by a former Mental Health
Commissioner, who literally 'opened doors' for him at the mental health facilities as she was
already well-known in that environment. This also gave some immediate credibility to the
Inspector. Once the second Inspector was appointed, the Visiting Team became a two-person
operation, complemented from time to time by other NPM operatives, a former Ombudsman
Investigator, and a contracted social worker.

Whist this process certainly underlined the need for specialist advice to supplement the
Inspectors’ review, the reality for us is that there is unlikely to be any additional money available
in the foreseeable future to expand the role to its fullest extent and always have a team of
experts to accompany us on our inspections. The Inspectors therefore have to work within the
limitations of existing funding and are currently in the process of setting up contractual
arrangements with experts (for example a psycho-geriatrician) to accompany them, on some
visits. A proposal that an 'expert panel' be convened to assist all the NPMs is under
consideration, but in the meantime, if we are to fulfil our obligations under the OPCAT as to the
composition of teams, we need to continue to prioritise our visits carefully and redeploy
resources to enable expert advice to be utilised as necessary.

What's working for us

In general terms, the OPCAT Inspectors look at any or all of the following:
° Treatment: any allegations of ill-treatment; the use of isolation, force and restraint.

° Protection measures: registers, provision of information, complaint and inspection
procedures, discipline procedures.

° Material conditions: accommodation, lighting and ventilation, personal hygiene, sanitary
facilities, food, clothing and bedding.

° Activities: contact with family and the outside world, outdoor exercise, education, leisure
activities, religion.

° Medical services: access to medical care.
° Staff: staffing levels, conduct and training.

Depending on what presents to the Inspectors at the time, the Visit/Inspection might focus on
one particular area in some depth, such as the use of restraint, or the adequacy of a particularly
old building that may no longer be fit for purpose.

In conducting our inspections we have adapted the UN “checklist” for recording aspects of abuse
of human rights to something which better suits the New Zealand reality and the resources we
have available. This enables us to validate the level of compliance with the various Acts
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governing these institutions and the provisions of the Convention Against Torture.

Getting results

The issues we have dealt with in our NPM role have all been manageable, and not in my view,
any reason to decline taking on such a role. In fact, the reality of what we have found has
convinced me, more than anything else, that this is an important role for an Ombudsman. In the
3 years since we started formal announced and unannounced visits we have found, among other
things:

° A mental health patient who had been in virtual seclusion and waist restraints for nearly six
years because of her propensity to assault other patients and staff. While we could
understand the need for limited restraint and seclusion for a short period of time while
other options were considered, this subsequent evaluation of the patient’s predicament
never occurred — until, that is, we intervened. The hospital authorities agreed that the
patient was entitled to a better quality of life and two years on (subsequent to a follow-up
visit) the patient is now doing much better, had only required restraint for a few hours in
the previous twelve months, and was now enjoying escorted trips into the city without
incident.

° People detained in mental health facilities and being subjected to seclusion and restraint
with no valid documentation authorising their detention.

° An asylum seeker held in a mental health facility for more than a year simply because they
could not release them into the community for immigration reasons.

° Offenders who had been denied their appearance before the parole board because they
were detained in a hospital and the paperwork had not been passed across with them.

. Sub standard detention facilities.
° Ill considered placement of prisoners undergoing gender re-assignment

Despite all the other agencies already working in, and reporting on, these sectors, if it wasn’t for
the Ombudsmen taking on the OPCAT role, these people would still be subject to the wrong,
illegal and inappropriate conditions and treatment that we discovered. We have been able to
remedy their circumstances and hopefully prevent anything similar from occurring again.

Are there ways to measure success?

An issue which also confronts the NPMs is to demonstrate the worth of their work to
Government and the public.

You can point to success in having recommendations acted upon, improvements made to process
and practices in detention facilities and people’s human rights and safety being observed and
enhanced. But developing a framework for measuring success in terms of the reduction of
potential financial liability to the Government is not so easy. In discussions on annual budgets
being able to demonstrate that for every dollar spent in the OPCAT jurisdiction there is an overall
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gain for the taxpayer could be potent.
We are giving this matter some thought in light of our experience with unlawful detention.

In New Zealand, unlawful detention of an individual in any place of detention risks a financial
liability for the relevant agency, and in turn, the Crown (and of course, the taxpayer). Given that
New Zealand supposedly had the necessary systems in place to minimise instances of unlawful
detention, it was of significant concern to find that substantial potential financial liability had
been accruing over previous years due to numerous instances of unlawful detention occurring
that existing audit and inspection processes had failed to identify. Bearing in mind that we are
only identifying instances that occurred in prisons, mental health sites and immigration detention
facilities, for which we are the relevant NPM, the following examples of unlawful detention were
alarming:

° The discovery of a patient in a mental health facility who had been detained for six years
without any lawful documentation. His treatment included frequent use of seclusion and
restraint.

° The identification a prisoner who was unlawfully recalled to prison for 31 days because
none of the agencies involved (NZ Parole Board, Department of Corrections, Courts,
Ministry of Health and Ministry of Justice) properly understood the parole
limitations/restrictions on people detained under the Criminal Procedure (Mentally
Impaired Persons Act 2003). Further discussions with the Ministry of Justice resulted in
their developing a process with Corrections and Courts to record these individuals’ details
in a shared database. It was very concerning to note that although the relevant legislation
had been in place for nearly five years, there was no collective understanding of its
implications until the matter was uncovered by the OPCAT Inspectors.

The potential financial liability arising from such cases could be substantial, particularly if an
award of punitive damages was considered warranted.

Had these instances not been identified the Crown's potential liability would have grown further.

Issues that have arisen that others contemplating the role need to be aware of

Countries considering signing up to the OPCAT or which have signed the OPCAT need to consider
this question:

“Can your country be absolutely sure that the various agencies responsible for the
detention of individuals have existing audit and inspection processes that have, and
will continue to properly identify each and every case of unlawful detention of the
types we have described above?”

Given our experience, the answer is likely to be a resounding 'NO'.

Enhancing our work under the OPCAT

We have found a number of ways of working that enhance our role under the OPCAT:
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Arranging with the other NPMs for their staff to accompany the Inspectors on some of their
visits, and vice versa. This ensures that we are all acting in accordance with the Protocol
and can share experience and learnings.

Regular meetings with HRC and other NPMs to undertake, among other things, joint
promotional activities.

Commenting on legislative proposals which raise implications for the human treatment of
detainees. While this is not one of the New Zealand NPM'’s functions under legislation,
Article 19(c) of OPCAT states that NPMs should have the power to make proposals and
observations about existing or draft legislation. We recently made submissions on
proposals to amend the Corrections Act, which raised a number of issues relating to the
restraint and search of prisoners, their minimum entitlements to exercise, and testing for
alcohol and drugs. We criticised some of the proposals which, in our view, removed existing
protections that were put there for good reason.

Developing a prisoner questionnaire, based on the United Kingdom's Prison Inspectorate
Prison Questionnaire, but adapted to the New Zealand situation. This enables us to identify
emerging issues and locations where human rights abuses may be occurring.

Using an expert in psycho-geriatrics to assist with assessing mental health issues in health
and disability places of detention.

Constantly looking at ways to improve what we do and better promote the work to the
stakeholders.

Conclusion

We may not be doing the work under OPCAT exactly as the UN would prefer in regard to the
composition of teams, or the scale and complexity of visits, but with the very good skill base of
our current Inspectors, and the additional skilled team members we co-opt from time to time, we
believe we are doing the best we can with the resources that have been made available.

Finally, for those of you still considering taking on this specialist role, don’t be afraid to consider

it.

The value you can add could be immense. However, before accepting any new specialist

function offered to you, | encourage you to make sure that you:

understand clearly what the expectations are arising from that function;

ensure you are adequately resourced to properly carry out that new function and meet
those expectations; and over and above all else

protect your independence, powers and jurisdiction as an Ombudsman.
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* Prisons (19) and some court cells

* Health and disability places of detention (up to 235)
* Immigration detention facilities (1)

* Child care and protection residences (4)

* Youth justice residences (5)
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* Independence

* Wide powers of inquiry

Existing trust and credibility

Established relationships
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» Separation of functions (traditional investigations v
OPCAT monitoring role)
* Scoping the role

* Composition of teams
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* Lengthy seclusion and restraint in one instance

* Detention without valid documentation

* Concerns about the standard of detention facilities

* |l considered placement of prisoners undergoing gender

reassignment
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* Recommendations made and accepted

* Potential financial liability from unlawful detention



* Collaboration with other NPMs, including joint visits

* Commenting on legislation

* Surveys and questionnaires to give detainees a ‘voice’
* Contracting specialists to “open doors” and get better

breadth of experience



* We're getting good results with limited resources

* If you’re considering taking on a role under OPCAT:

— Understand expectations
— Ensure adequate resourcing
— Protect your independence
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