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Written observations in applications nos. 25802/18 and 27338/18 

Strøbye v. Denmark and Rosenlind v. Denmark 

 

Introduction 

1. The European Network of National Human Rights Institutions (ENNHRI) is a registered 

association representing National Human Rights Institutions (‘NHRIs’) within the Council of 

Europe region. Its membership currently comprises 44 NHRIs from 39 Member States of the 

Council of Europe of which 37 are internationally accredited with ‘A’ or ‘B’ status in reference to 

the United Nations (‘UN’) ‘Paris Principles’.1 NHRIs are State bodies independent from the 

government and separate from civil society organisations, with a broad mandate to promote 

and protect human rights. 

2. Many NHRIs have, as part of their statutory functions, the ability to intervene in human rights 

cases before national, regional and/or international courts and tribunals in cases concerning 

constitutional and international human rights provisions. In this capacity, NHRIs regularly appear 

before the courts as neutral parties providing expertise on human rights matters. 

3. On 28 June 2019, the European Court of Human Rights (‘ECtHR’) granted ENNHRI leave to 

intervene in these Applications by way of written submissions in accordance with Article 36(2) of 

the European Convention on Human Rights (‘ECHR’) and Rule 44(3) of the Rules of the Court. 2 

4. The merits of the case concern the compatibility with Article 3 of the Protocol No. 1 to the ECHR, 

taken alone or read in conjunction with Article 14 of the ECHR in relation to the removal of the 

right to vote for people who are under full legal/economic guardianship. 

5. This submission will provide the ECtHR with information on the following issues of relevance to 

deprivation of the right to vote for people under guardianship: 

a. Danish law, including information on the changes in the legal framework and its effects. 

b. International human rights standards regarding the right to vote for persons with 

disabilities. 

c. Legislation and jurisprudence on this topic across the Council of Europe Member States.  

Danish law 

6. Under Danish law it is possible to offer various forms of support measures to persons needing 

assistance to execute their legal capacity to act. Under the legal framework in force during the 

material period of the applicants’ cases, the Danish Guardianship Act allowed for support in the 

form of financial and personal guardianship. A person is placed under financial and/or personal 
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guardianship in accordance with the Guardianship Act Section 5 if the person requests for or 

needs a guardian due to a ‘weakened state’ – such as those caused by some mental illness, 

severe dementia, intellectual disabilities or other types of impairment that makes the person 

unable to look after his or her personal and/or financial affairs. 

7. The guardian is a legal representative and can enter into legally binding agreements on behalf 

of the person under guardianship. However, the person under guardianship pursuant to Section 

5 is not deprived of his or her legal capacity. 

8. Deprivation of legal capacity is provided for in the Guardianship Act Section 6. A person is 

placed under such guardianship if the person is under full financial guardianship in accordance 

with Section 5, but still enters into legally binding agreements that are detrimental to the 

person. A person is therefore placed under such guardianship to prevent the person from 

exposing his or her assets, income or other economic interests to deteriorating substantially. 

9. It follows that persons with severe intellectual disabilities might still be able to keep their legal 

capacity even though they are placed under a full financial guardianship (pursuant to Section 5) 

if they do not risk economic exploitation, for instance because they do not have assets that can 

be abused. Hence, the deprivation of legal capacity (section 6) presupposes not only an 

intellectual disability but also a risk of exploitation. In other words, it is not the intellectual 

capacity of the person under guardianship that solely determines whether to deprive the person 

of his or her legal capacity, but also the economic circumstances of that person. 

10. The deprivation of legal capacity entails the deprivation of voting rights in accordance with 

section 29 of the Danish constitution, but only in relation to national parliamentary elections and 

referendums. Due to an amendment of the Danish regulation in 2016, persons under section 6 

guardianship are no longer excluded from participating in elections for municipal and regional 

authorities and for the European Parliament.3 It is estimated that approximately 1.900 persons 

are under section 6 guardianship and therefore excluded from participating in national 

parliamentary elections and referendums.4 

11. Motivated by the Supreme Court’s decision in the cases of the current applicants, a proposal for 

a parliamentary resolution went through the first reading in the Danish Parliament on 1 April 

2018.5 The proposal suggested to task the government with starting a process leading to a 

change in the rules for legal guardianship. The Danish government announced that it would 

initiate an analysis of the Danish guardianship legislation. The analysis was published by the 

Ministry of Justice (Justitsministeriet) on 3 October 2018. Based on the analysis, the Ministry of 

Justice suggested a new legal model that allows persons to be only partially deprived of legal 

capacity, as opposed to the former situation, where a person could only retain their legal 

capacity in all circumstances or be fully deprived of it. According to the suggested model, a 

person can also retain the right to vote for national parliamentary elections and referendums, 
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thus being allowed to vote in all elections, even though that person is still deprived of legal 

capacity in other areas. The model was suggested in a bill, which the Danish Parliament adopted 

unanimously on 20 December 2018. It entered into force on 1 January 2019. 

12. From 1 January 2019 to 15 May 2019, only seven individuals have applied to be considered for 

the new partial legal guardianship enabling them to vote in elections for parliament.6 As to 

ENNHRI’s knowledge, none of the applicants has been granted this new partial legal 

guardianship.  

13. It follows from the information above that, during the material period of the applicants’ 

case, persons deprived of their legal capacity under the Guardianship Act Section 6 were 

deprived of their voting rights without an individualised examination of their capacities in 

relation to exercising this specific right. Furthermore, the difference in treatment in 

relation to regional, municipal and European elections on one side and national 

parliamentary elections and referendums on the other side is also not based on any 

assessment of capacities to vote of persons without legal capacity, neither individually nor 

in general. 

International human rights standards 

14. The Court will, in interpreting ECHR, look “for any consensus and common values emerging 

from the practices of the European States and specialised international instruments… as well as 

giving heed to the evolution of norms and principles in international law.”7  

15. On the right to vote of persons with disabilities in particular, the European Court of Human 

Rights stated in the landmark case of Alajos Kiss v Hungary that “the treatment as a single class 

of those with intellectual or mental disabilities is a questionable classification, and the 

curtailment of their rights must be subject to strict scrutiny. This approach is reflected in other 

instruments of international law, referred to above […]. The Court therefore concludes that an 

indiscriminate removal of voting rights, without an individualised judicial evaluation and solely 

based on a mental disability necessitating partial guardianship, cannot be considered 

compatible with the legitimate grounds for restricting the right to vote.”8 

16. The right to vote is firmly rooted in international and European Union (‘EU’) law. The Universal 

Declaration of Human Rights, the International Covenant on Civil and Political Rights and the 

Charter of Fundamental Rights of the EU all include provisions on the right to vote. The UN 

Convention on the Rights of Persons with Disabilities (‘the CRPD’) elaborates the right to vote in 

the context of persons with disabilities. The CRPD is the most advanced document protecting 

the rights of persons with disabilities. 46 out of 47 Member States9 have ratified the CRPD. 

17. Most relevant to the present applications, the CRPD distinguishes between legal capacity in 

Article 12 and the right to vote in Article 29, the latter calling for the State Parties to guarantee 
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to persons with disabilities political rights and the opportunity to enjoy them on an equal basis 

with others. 

18. In May 2014, the Committee on Rights of Persons with Disabilities (‘the CRPD Committee’)10 

adopted General Comment no. 1 (2014) on Article 12,11 which explores the general obligations 

deriving from Article 12. The CRPD Committee, referring to Article 29 of the CRPD, holds that “… 

a person’s decision-making ability cannot be a justification for any exclusion of persons with 

disabilities from exercising their political rights, including the right to vote […]”12 

19. The CRPD Committee has dealt with issues relating to people with disabilities losing the right to 

vote as a result of being deprived of legal capacity in several of its concluding observations.13 In 

its initial report on Tunisia in 2011, the CRPD Committee, referring to Article 29, recommended 

urgent action to ensure that persons with disabilities, including persons currently under 

guardianship or trusteeship, can exercise the right to vote.14 In the initial report on Spain in 2010, 

the link between legal capacity and the right to vote was made clearer, as the CRPD Committee 

said it was concerned “… that the right to vote of persons with intellectual or psychosocial 

disabilities can be restricted if the person concerned has been deprived of his or her legal 

capacity […] It is further concerned that the deprivation of this right appears to be the rule and 

not the exception.”15 Most recently in 2018, in its concluding observations on the initial reports 

on Poland and Bulgaria, the CRPD Committee expressed concern regarding legislation depriving 

persons without legal capacity or persons under guardianship of the right to vote.16 

20. The CRPD Committee has also expressed its views on the automatic loss of the right to vote for 

persons placed under partial or full guardianship in a communication under the Optional 

Protocol to the CRPD from September 2013 (Bujdosó and five others v. Hungary).17 The CRPD 

Committee found a violation of Article 29 of the CRPD and stated inter alia that “Article 29 does 

not provide for any reasonable restriction or exception for any group of persons with disabilities. 

Therefore, an exclusion of the right to vote on the basis of a perceived or actual psychosocial or 

intellectual disability, including a restriction pursuant to an individualized assessment, 

constitutes discrimination on the basis of disability, within the meaning of article 2 of the 

Convention.”18 

21. The Council of Europe (CoE) Committee of Ministers (CM) has also expressed its views on legal 

capacity and the link to voting rights. In February 1999, it adopted a recommendation on the 

principles concerning the legal protection of “incapable adults” in which it recognised that 

restriction of legal capacity should be possible where it is shown to be necessary for the 

protection of the person concerned. In continuation of this it stated that “… a measure of 

protection should not automatically deprive the person concerned of the right to vote […]”19 

22. In 2006, the CM adopted the “Recommendation on the Action Plan to Promote the Rights and 

Full Participation of People with Disabilities in Society”. It reaffirmed the importance of the right 
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to vote for persons with disabilities and asked the Member States to take specific actions to “… 

ensure that no person with a disability is excluded from the right to vote or to stand for election 

on the basis of her/his disability.”20 

23. In 2011, the CM adopted another recommendation on the participation of persons with 

disabilities in political and public life. It confirmed that all persons with disabilities “… have the 

right to vote on the same basis as other citizens, and should not be deprived of this right by any 

law limiting their legal capacity […]”21 

24. The Parliamentary Assembly of the Council of Europe (‘PACE’) adopted a resolution in 2009 on 

“Access to rights for people with disabilities and their full and active participation in society”, in 

which all Member States were invited to guarantee that people with disabilities retain and 

exercise legal capacity on an equal basis with others, inter alia, by taking measures to ensure 

that people placed under guardianship are not deprived of their fundamental rights, including 

the right to vote.22 

25. In 2017, PACE adopted another resolution on “The political rights of persons with disabilities: a 

democratic issue”, in which it expressed concern about “… an unjustified link between legal 

capacity and the right to vote […]”23, and called on member and observer states to “delink the 

right to vote from legal capacity and full guardianship […]”24  

26. The trends towards guaranteeing the right to vote for all persons with disabilities on an equal 

basis with others can also be identified in the position of the European Commission for 

Democracy Through Law (‘Venice Commission’), which is the Council of Europe's advisory body 

on constitutional matters. While in 2002 the Venice Commission adopted Opinion no. 190/2002 

on the Code of Good Practice in Electoral Matters,25 which allowed for the limitation of political 

rights in cases of “mental incapacity”, it adopted a revised interpretative declaration to the Code 

of Good Practice in Electoral Matters in 2011, emphasising the principle of universal suffrage for 

persons with disabilities. The Venice Commission’s current position is that “[p]eople with 

disabilities should therefore be able to exercise their right to vote and participate in political life 

as elected representatives on an equal basis with other citizens”, and that “[p]eople with 

disabilities may not be discriminated against in this regard, in conformity with Article 29 of the 

CRPD […]”26 

27. The Office for Democratic Institutions and Human Rights (ODIHR) of the Organization for 

Security and Co-operation in Europe (OSCE) has recommended “parliaments [to] review the 

legal capacity provisions in co-ordination with expert DPOs [disabled persons organisations] and 

remove legal barriers for persons with disabilities who have legal guardians to participate 

equally in public and political life”.27  

28. At the EU level, the European Commission communicated its European Disability Strategy 2010-

2020 in November 2010 in which is noted that “EU action will support and supplement national 
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policies and programmes to promote equality, for instance by promoting the conformity of 

Member State legislation on legal capacity with the UN Convention.” 28  

29. Based on the information above, there is a consensus emerging from specialised 

international instruments at the levels of the United Nations and of Council of Europe that 

the right to vote for persons with disabilities shall be the rule and that persons with 

disabilities should not be deprived of this right due to a link between the right to vote and 

legal capacity. 

Legislation & jurisprudence across the Member States 

30. The European Union Agency for Fundamental Rights (‘FRA’) has analysed the right to political 

participation for persons with disabilities across the European Union, focusing on elections to 

the European Parliament and municipal election. In its report from 201029 and 201430, FRA 

identified that the right to vote in EU Member States was often linked in national legislation to 

legal capacity. Recently, in its follow-up report in 2019, FRA noted that there is a steady progress 

towards universal suffrage in the EU. According to FRA, “Legal capacity has been a focus of 

reforms at the national level linked to the ratification of the CRPD […] Taken together, the 

reforms demonstrate a clear trend towards reducing restrictions on the right to vote of people 

with disabilities deprived of legal capacity.”31 

31. In March 2019, the European Economic and Social Committee (‘EESC’) also adopted a report on 

the right to vote for persons with disabilities across the EU Member States, in which it is stated 

that “[a] clear tendency can be observed in recent years in the Member States’ legal systems. 

Instead of automatic deprivation of voting rights of all citizens who are placed under 

guardianship (who lose legal capacity), the systems are moving towards solutions with either no 

deprivation of voting rights or a limited number of cases of deprivation, decided by a court on 

the basis of an individual assessment.”32 In the report, the EESC analyses the different barriers to 

voting rights for persons with disabilities in relation to European elections, but notes that similar 

solutions are applied in national parliamentary elections.33  

32. In order to present the European Court of Human Rights with relevant legislation and 

jurisprudence across Council of Europe Member States, ENNHRI gathered information 

from 17 member NHRIs. The following information from Council of Europe Member States 

demonstrate a tendency towards reducing restrictions on the right to vote for citizens 

placed under guardianship or without legal capacity: 

32.1 In 2003, the Constitutional Court of the Republic of Slovenia found the automatic withdrawal 

of the right to vote for persons declared legally incapable to be unconstitutional. The Court 

noted that the criteria for withdrawing voting rights had to be determined in detail to encroach 

as little as possible upon universal suffrage. 34 As a consequence of the decision, the relevant 
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provision was amended to enact a system of individual assessment through judicial proceedings 

to decide on the withdrawing of the right to vote, which still applies today.  

32.2 The United Kingdom completely delinked legal capacity and the right to vote with section 73 

of the Electoral Administration Act 2006 abolishing any ‘common law’ restrictions on voting 

rights for persons lacking legal capacity.  

32.3 The Netherlands amended the Dutch Constitution in 2008 making it no longer possible to 

deprive someone of the right to vote.35 Before 2008, Article 54(2)(b) of the Constitution stated 

that those who were legally “incompetent" due to a “mental disorder”, as decided by a final 

judicial decision, did not have the right to vote. The amendment was caused by a judgment of 

the Council of State (Raad van State) of 29 October 2005, in which it was decided that a 

categorical exclusion may be unreasonable in a given situation. 

32.4 In Hungary, a new constitution (the Fundamental Law) has been in force since 1 January 2012 in 

which the existing system of automatic deprivation of voting rights for all citizens who were 

deprived of legal capacity was changed into a system where a court will decide in each 

individual case whether to deprive somebody of their voting rights. The legal reforms in 

Hungary were a response to the ECtHR’s decision in Alajos Kiss v. Hungary. 

32.5 In Latvia, an amendment to section 356 of the Civil Law was made in 2012 and is in force since 1 

June 2013. As a result, persons deprived of legal capacity shall not be denied the right to vote.36  

32.6 In December 2012, the Croatian Parliament adopted the Act on Register of Voters in which the 

right to vote was restored for persons deprived of legal capacity. In the previous electoral act, 

persons with disabilities who were placed under guardianship were struck from the electoral 

register. Following the amendment, there is no restriction of voting rights based on legal 

capacity. The provisions equally apply to national, local and European Parliament elections.  

32.7 According to a report from OSCE/ODIHR, the legislation was also amended in Liechtenstein in 

2012 to provide broader suffrage right for voters under guardianship. Automatic loss of voting 

right for persons with mental disabilities was abolished and is now decided by a court decision 

on a case-by-case basis.37 

32.8 Before 2014, persons deprived of legal capacity in the Czech Republic were automatically 

excluded from exercising the right to vote. That approach was criticized by the Constitutional 

Court in 2010, which found unconstitutional the automatic loss of suffrage without considering 

one’s individual capacities.38 A new Civil Code came into force in 2014 abolishing the automatic 

deprivation of voting rights and replacing it with a new system under which the decision to 

remove voting rights for persons deprived of legal capacity is made on an individual basis by a 

court. Currently, a new law on elections is being prepared by the Ministry of Interior, according 

to which a restriction of a right to vote will no longer be possible at all. 
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32.9 In Belgium, the Law of 17 March 2013 changed the possibility of automatic deprivation of some 

persons’ voting rights into a more flexible mechanism. Based on this law, it is now assumed that 

all people are entitled, as far as possible, to exercise their rights by themselves and, when setting 

up a tailor-made scheme, it must be specified which acts the protected person is considered to 

be incapable of exercising (voting rights may be included in these acts). However, automatic 

deprivation of the right to vote is no longer possible. 

32.10 In 2015, the Assisted Decision-Making (Capacity) Act was signed into law in Ireland. The Act 

implements a new system to support decision-making by adults with capacity-related difficulties 

(instead of a guardianship model) creating several different support options. Consequently, the 

possibility of depriving someone of their voting rights was abolished.  

32.11 In a judgment from 22 March 2017, the Constitutional Court of Slovakia ruled that legal 

deprivation of the right to vote due to an intellectual disability was against the Constitution of 

the Slovak Republic. These provisions in the electoral law expired six months after the date the 

ruling was published. 

32.12 In October 2018, the Constitutional Court of the Republic of Moldova declared Article 13 para. 

(1), let. (b) of the Electoral Code unconstitutional.39 The provision deprived persons declared 

incapacitated by a final decision of the court of the right to vote. The Constitutional Court noted 

in its judgment that, when declaring a person incapacitated, the raison d’être of protecting that 

person from the negative consequences of his own actions was also extended to the right to 

vote. Thus, the ban on voting provided by Article 13 para. (1), let. (b) of the Electoral Code was 

grounded on the mere supposition that a person declared incapacitated is incapable of 

exercising the right to vote. The Constitutional Court also noted that such a presumption has 

been and is largely rejected by national and international courts, which have emphasised 

instead that, except for well-defined cases, people with mental disabilities must enjoy the right 

to vote. Because of this judgment, the automatic loss of voting rights for persons without legal 

capacity is no longer a reality in the Republic of Moldova.40  

32.13 On 5 December 2018, the Congress of Deputies to Spain adopted the Organic Law 2/2018 

amending the Organic Law 5/1985 on the General Electoral Regime to guarantee the right of 

suffrage of all persons with disabilities. After this change, in practice no person with a disability 

can be deprived of the right to vote and those who were deprived previously will recover this 

right automatically.41  

32.14 On 29 January 2019, the Federal Constitutional Court in Germany declared Section 13 (2) of the 

Federal Elections Act (which excluded persons who were subject to legal guardianship in all their 

affairs from the right to vote) as unconstitutional because this provision was violating both the 

principle of universal suffrage under Article 38(1) first sentence of the German Constitution and 

the prohibition of discrimination on grounds of disability under Article 3(3) second sentence of 
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the German Constitution.42 Following this ruling, Section 13(2) has now been removed as of 1 

July 2019,43 and all persons under guardianship over the age of 18 are fully entitled to vote.  

32.15 In March 2019, France repealed the electoral code’s Article L.5, which allowed guardianship 

judges to withdraw the voting rights of adults under guardianship.44 Article L.5 was applicable 

since 2005 and until the repeal. Prior to 2005, a person with disabilities under guardianship 

would automatically lose the right to vote. Thus, with the repeal of Article L.5, the last step was 

taken to abolish the exclusion of persons under guardianship from the right to vote.  

32.16 In Cyprus no recent changes have happened to the relevant legal framework, but Article 31 of 

the Constitution provides that all people of Cyprus have the right to vote and stand for election. 

Article 64(d) of the Constitution excludes persons suffering from a mental disability from 

standing for election, but not from voting.  

32.17 According to the Election Act of 1998 in Finland, every citizen who has reached the age of 18 is 

entitled to vote. This applies to national, local and European elections.  

32.18 A person deprived of legal capacity in Estonia does not automatically lose the right to vote. The 

right to vote can be restricted, but the court must make an individual assessment and 

specifically decide on whether to remove the voting rights.45  

33. The above shows that, since 2003, at least 15 of the Council of Europe Member States have 

gone through changes, most of which have happened after the CRPD entered into force in 

2008, indicating a very clear trend towards securing voting rights for persons under 

guardianship or persons deprived of their legal capacity. This is further supported by the 

fact that no Member States has introduced legislation or practices aimed at further 

limiting the right to vote for this group in this period.  

34. ENNHRI acknowledges that automatically removing the right to vote of persons with intellectual 

disabilities and deprived of their legal capacity is still a reality in some Council of Europe 

Member States, such as Azerbaijan46 and Bosnia and Herzegovina47. Where this is the case, the 

UN CRPD Committee has been consistent in recommending States to guarantee the right to 

vote for persons deprived of legal capacity, in conformity with the CRPD.48 In spite of these 

practices, the trend towards ensuring voting rights of persons deprived of their legal 

capacity is noticeable across Council of Europe Member States. 
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Conclusion 

35. ENNHRI submits that the clear implication from the recent changes in legislation, jurisprudence 

and practices across Council of Europe Member States is that there is a consensus and common 

values emerging around the principle that the voting rights of persons with disabilities, including 

those under regimes that restrict or remove their legal capacity, shall be guaranteed and cannot 

be withdrawn solely based on a disability. 

36. ENNHRI also submits that this consensus can equally be inferred from different resolutions, 

opinions, statements and recommendations from various international and regional human 

rights bodies, which have repeatedly emphasised that the automatic link between the right to 

vote and one’s legal capacity disproportionally infringes upon the political rights of persons with 

disabilities. 
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